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SENTENCE DETERMINATION: THE DIMINISHING ROLE 
OF THE JUDGE. 

By 

Dr. R, Prasannan B.sc. B.L.m.l. (Ker.) ll.m. J.s.d. (yale). 

Department of Law, University of Kerala. 

There is a growing realization, in recent times, of the crucial importance of 
sentence determination amongst criminologists, administrators and Courts them- 
selves . 1 Signalising on the one hand, the termination of the guilt adjudication 
phase and marking on the other, the beginning of the sanction or treatment phase, 
this critical decision largely determines the character of the criminal process. 
The policies adopted and techniques employed in sentence determination have a 
pervading effect in the process as a whole, which will be felt, directly or indirectly , 
at all other points of decision and on every agency engaged in criminal law adminis- 
tration . 2 > 

Sentence determination primarily involves the evolution of a compromise 
between the competing claims of the community and the offender. The primary 
need of the community for protection against offensive deviational conduct may 
exert pressure to adopt measures directed towards deterrence and incapacitation, 
in preference to other methods aimed at reinforcing community vr lues and there- 
by maintaining respect for legal norms . The need for ascertaining the rehabilita- 
tive potential of the offender, in order to restore him as a productive and respon- 
sible member of the community is equally compelling. The determina- 
tion should secure equality in sanctions without ignoring the require- 
ment to ‘individualise’ penal treatment by taking note of the nature 
of the offence and the personality of the offender. Sentencing has thus 
become a complex function which demands, not only the ability to understand, 
appreciate and accommodate the conflicting criminological theories which have 
crept into statutory penal law, but also a unique capacity to synthetise skills of a 
diverse nature . 3 

Where should responsibility for this decision-making be vested ? Could it 
be shouldered by the judge alone, who is qualified and trained mainly to make an 
adjudication on the guilt or innocence of the accused ? If the sentencing respon- 
sibility is to be distributed, to what extent should the judicial power in the deter- 
mination be divested ? 


1. In England the debate was Initiated by Prof. Hermann Mannheim in his Dilemma of Penal 
Reform (1939), soon to be taken up by other prominent criminologists and criminal law administrators. 
In the United States, the idea has now definitely passed from the stage of mere academic debate to 
that of concrete enactments and their application. 

2. “ a major change in the allocation of responsibility and discretion for sentencing 

will affect all agencies. The offender who anticipates a high mandatory sentence will resist arrest and 
conviction as certainly as he will endeavour to avoid the imposition of sentence following conviction. 
The natural tendency, under these circumstances, therefore, is for the agencies of criminal justice 
administration to engage in various kinds of accommodative responses ” Ohlin and Reming- 

ton. Sentencing Structure: Its Effect Upon Systems for the Administration of Criminal Justice, 23 Law and 
Contem. Problems, 495, 496 (1958). 

3- “ Too many and too different aspects pf human life are involved to be mastered by one and 
the same agency, the criminal Court.” Mannheim, Criminal Justice and Social Reconstruction, p. 1 97 

(1946). 

SJ— 2 
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The role of the judge in sentence determination has undergone significant and 
fascinating changes during the last two centuries. , , . ; 

The ‘pre-classical ./period’ perhaps provided; the widest possible, discretionary - 
powers to The judge in fixing the penalties. The judge could regulate the penal , 
sanctions in accordance with his own conceptions of the gravity of the offence and 
the nature of the individuaT offender . 4 The exercise of this unrestricted judicial ,, 
discretionary authority in sentencing led to wide variance in sentences which result- 
ed in the .imposition of unnecessarily harsh and • arbitrary punishments on the 
poor . 0 

The “definite sentence system” of the classical school was evolved as a reaction . 
'against the abuse of power that had been associated with the unbridled judicial 
•discretion of the earlier period. Sentencing under the definite sentence system 
.was a relatively .simple matter .’ The classicists repudiated retribution as an aim 
,of . punishment and affirmed that deterrence was the sole justification for imposing 
penalty on an offender. Tins objective was sought to be accomplished by striking, 

.a proportion between the evil of the crime and its penalty such that the pain of 
.punishment would outweigh the supposed pleasure derived from the commission 
of the offence. The classicists translated their theory into practice by prescribing 
sanctions for every offence according to its nature and gravity. The system 
deprived the judges altogether of their discretionary power in sentence determina- 
-tion. 0 ' The function of the Court came to be reduced to the finding of guilt or . 
innocence; the sentence determination being done automatically without regard to 
extenuations or aggravations . 7 ; •• ' •' 

The excessive rigidity of the system was soon perceived by the administra- 
tors of criminal law. Cases arose which definitely showed that factors like infancy, 
idiocy and insanity and environmental pressures, do .affect the offender’s ability to 
calculate rationally, the risks of pleasure and pain involved in criminal conduct ./ 
This realisation resulted in the redntroduction of a measure of judicial discrimina- 
tion in sentencing in accordance with .mitigating or aggravating circumstances.® 
The Indian Penal Code was designed during this period. ; 


4. The wide disparity in sentencing provoked strong protests from the idealistic philosophers of 
the eighteenth ■ century, notably Beccaria, Bentham and Feuerbach who advocated for a humane, 
equali-tarian and anti-authoritarian penal system. In his Crimes and Punishments ( 1 764) which is consi- 
dered to be “ the most effective literary -work of the entire eighteenth century ”, Beccaria attacked 
vigorously the arbitrary punishments imposed by judges and against such injustices in the criminal 
law administration : i as secret ' accusation, torture, detention and the extensive and excessive use of 
banishment, confiscation and capital punishment. See generally, Heath, Eighteenth Century Penal Theory 
(10C3). ; ; -■ <_• „••• .. -• .; ’ ■ ' • • - f - . 

. . 5. Beccaria declared emphatically “.I. assert. that. the punishments of a noble man should in 
nowise differ from that of the lowest member of society — .It may be objected, that the same punish- 
ment inflicted on a noble man and a plebeian, becomes really different from the difference of their edu- 
cation, and from the infamy it reflects on an illustrious family; but I answer, that punishments are to 
be estimated; not by the sensibility’ of the criminal, but by the injury done to society, which injury is. 
augmented by. the high rank of the offender”.. Beccaria, Crime and Punishment, reproduced in Heath, 
apeit. supra , at p. .130. >. • ■ '• • • , T 

6 / “ Judges in criminal cases have no’ right to interpret penal laws because theyare not legisla-. 

tors there is nothing more dangerous than the common axiom ‘ the spirit of the laws is to be consi- : 

dcred’. . To adopt it is to give way to the torrent of opinions. . . .when the code of laws is once fixed, it 
should be observed in the literal sense, and nothing more is left to the judge, than to determine whether 
an action be, or be not conformable to the written law. ” Ibid pp. 114-115. • 

’’ 7 - The classical policy ofprcscribcd terms was adopted in the French code of 1791 and soon gain- 
ed wide acceptance m both civil and common law countries. - . I ti ■' 

8. The French Penal Code of 1810, although more severe in some respects than the code of 20 , 
years earlier, returned to the judge some power in sentencing, permitting them to establish penalties T 
of imprisonment between a minimum and maximum .fixed in the law in accordance with extenuating • 
circumstances. 
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The emergence of the positive school of criminology gave a new impetus to' 
the movement to greater use of ‘individualisation’ in penal treatment. The posi- 
tivists repudiated the hedonistic theory of the classicists. They argued that the 
causes of criminal behaviour lie in the antecedents which could be studied by 
scientific methods and that the knowledge so acquired should form the basis of a 
programme for the scientific control of crime. As part of their programme' 
they advocated the adoption of penal sanctions which would fit the criminal (and 
not the crime) and called for individualised treatment designed to rehabilitate the 
offender.® 

The definite sentence system underwent significant changes as a result of the 
infusion of the positivist philosophy into the penal law and sentencing practices. 
The introduction of the various forms of conditional release made obsolete the 
original and obvious meaning of the definite sentence. Commutation of sentences 
for good behaviour and conditional release on parole 9 10 on the expiration of some 
fixed part of the sentence created a form of indefinite sentence in which the maxi- 
mum was the term fixed by the judge and the minimum was some fraction of the 
term determined by correctional authorities after ascertaining the rehabilitative 
potential of the defendant. 

The demand for the adoption of a more idealistic form of indeterminate sen- 
tence was intensified during the latter part of the last century. The indeter- 
minate sentence, it may be recalled, is based on the belief that one should not 
apply sanctions which are proportioned to the offence but to the offender and that 
the duration of correction should be determined on the basis of the offender’s' res- 
ponse to institutional treatment. At its extreme this would mean that the only 
competent agency to determine the nature and duration of the sanction is the 
correctional authority. 11 Hence some of the prominent penal reformers of' the 
times earnestly advocated the introduction of indeterminate sentence without 
maximum or minimum limits. This movement gained momentum, particularly 

in Australia and Ireland, and to a lesser extent in the United States. 12 

* 

, California is one of the few jurisdictions which have approximated the indeter- 
minate sentence in its undiluted form . A law passed in California in 1917 modified 
"the arbitrary sentencing powers of the judge” and provided that the actual term 
should be fixed by the Board of Prison Directors (later Adult Authority) within 
statutory limits. 13 The Californian Adult Authority determines the length of 


9- _ For a recent critical assessment of the contributions of Lombroso, Ferri, Garofalo and others of 
the positive School see Mannheim, (Ed."). The Pioneers of Criminology (i960). • ' 

10. Parole was initially applied to young offenders under the indeterminate sentence at the 
Elmira Reformatory (New York) in l869. It was soon extended to adult prisoners and it spread 
rapidly to many other jurisdictions in the United States. 

11. “ Even if human wisdom can ascertain the different qualities of evil following through society 
from the commission of different crimes, surely no legislators or judges can be wise enough to deter- 
mine the comparative wickedness of those who have committed these crimes. The man who has 
been convicted only of a petty larcency may be found, when subjected to prison discipline, to be a 
much more incorrigible offender than another who committed highway robberv, burglary, or arson. 
One of the greatest improvements in the administration of our penal code would be to withhold from 
the judges all discretion as to the time for which convicts shall be confined.” May, New York Prison 
Association, cited in (U.S.) Attorney-General' s Survey of Release Procedures, Parole, Volume 4. (Washing- 
ton, 1939) p. 17. 

12. On the indeterminate system, see generally. The In determinate Sentence, United Nations, 
(Department of Public Information (New York), 1954 and Attorney-General’s Survey of Release Proce- 
dures, op. cit., supra. 

13. The Adult Authoiity which replaced the Board of Prison Terms and Paroles was established 

in 1944. Under the California Law, the Courts have power to determine whether convicted offen- 
ders should be sentenced to fine, probation or imprisonment. If they determine upon imprison- 
ment, they must sentence to the minimum and maximum terms fixed in the penal law. After the 
prisoner is studied in a diagnostic centre, and ordinarily within a period of six months after sentence, 
the offender is interviewed by a member of the Authority and dates arc tentatively Set for the time of 
release and his discharge from parole. * * 
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time an offender will be imprisoned, as well as the:duration of his parole including , '. 
the date of his final discharge from parole.;; \ v .- ; 

. , - But the influence of legalism was powerful enough, to prevent , the spread .. of . 
this form of indeterminate sentence, to other jurisdictions. The- scepticism con- ; 
ceming the competency of the administrative board, the reluctance of the law givers, 
to discard the deterrent- philosophy and other factors contributed to the adoption : 
of various forms of sentencing some of which haying no real resemblance , , to the 
principle of complete indeterminacy that had eat Her been espoused by the crimino- 
logical positivists. Still, in many jurisdictions of the United States 14 and 
Europe 15 , sentence determination is made by , the trial judge alone; although the 
trend is unmistakably towards the adoption of indeterminate sentence, which 
is evident from the sentencing laws being passed by an increasing number of juris:' - 
dictions which provide a spread between the minimum and maximum terms in 
order to give the parole boards the responsibility for determining the actual term 
of imprisonment. - 

n 

Individualisation of .treatment being a theory difficult to put into application, 
the sentencing function, if it is to be solely vested in the judge, would lead to the 
inevitable reliance on his doubtful gift of prophesy. Studies made in other coun- 
tries have shown that the sentencing tendency of the judge is fairly well determined; 
before he sits on the bench . 16 What determines whether a judge will be severe 
or lenient is to be found in the environment to which the judge has been subjected; 
previous to his becoming an administrator of justice. “It is not only criminals 
who are motivated by irrational and emotional imbalances,” Prof. Henry Weiho- 
fen warns 17 - 18 : : f 

“ the same is true also of lawyers and judges, butchers and bakers. 

And it is especially true on such a subject as punishment of criminals. This is 
a matter on which we are all inclined to have deep feelings . When a reprehensible 
Crime is committed strong emotional reactions take place in all of us. Some people; 
will be impelled to go out at once and work. off their tensions in a lynching orgy,! 
Even the calmest, most law-abiding of us are likely to be deeply stirred. All our 
ingrained concepts of morafityand. “justice” come into play, all our ancient tribal 
fears of anything that threatens security of the group. It is one of the marks of 
a civilized culture that it has devised with its legal procedures that minimise the 
impact of emotional reaction and strive for calm and rational disposition. But 
lawyers, judges and jurors are still human and objective, rational inquiry is made 
difficult by the very irrationality of the human mind itself.” . - 

Not surprisingly, the glaring inequality, and wide disparity between ser fences 
imposed for similar offences involving like circumstances have become a source of 
anxiety in every jurisdiction where partial or total divesting of the sentencing func- 
tion has not taken place. The results of a study conducted a few years back in a' 
certain country in the United States are quite revealing in this context . 10 An 


14.. A study of the sentencing laws and practices in the different jurisdictions of the United States 
conducted by Prof. Paul W. Tappan ( Tappan , Sentencing Under the Model Penal Code, 23 Law and Con- 
temp.- Prob. pp. 528 — 544) has shown that the indefinite sentence has been adopted as the exclusive j . 
form of prison sentence for felons in 8 states and that in an additional 22 states it is used more than any 
other type of sentence/ . . , ; : 


*5/ F° r a survey of the sentencing practices in European countries see Mannheim, Comparative 
Sentencing Practice, Ibid. pp. 557-582. 

, Gaudet, Harris and John, Individual Differences In Sentencing Tendencies of Judges 23, J. Grim. 1 

L, and Crim. 811, 814. , 

17-18. Weihofcpj The Urge to punish, 130, 131 (1957), , ... ; . 
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analysis was made of over 7,000 sentences imposed by six judges over a period of 
nine years. Since there was no special assignment of cases to any particular 
judge, each judge received cases in which the felonies were committed in similar 
circumstances and the offenders did not vary in general personal make up and 
social background. It was disclosed that while Judge A imposed sentence of 
imprisonment in 30 per cent, of the cases and Judge B in 34 per cent, of his. Judges 
C, D,E and F imposed such sentences in 53, 58, 48 and 50 per cent, respectively of 
their cases. Thus an offender convicted of a serious crime had but three chances 
out of ten of going to prison in Judges A and B and five chances out of ten if 
sentenced by Judges C, D, E or F. In the important choice between prison sen- 
tence and probation also there was considerable disparity. The survey disclosed 
that the Tange varied from 20 to 30 per cent, in the matter of allowing the defen- 
dant to remain free in the community on probation instead of sentencing him to 
prison. Suspension of sentence varied from 16 to 34 per cent, among the same 
judges. Even if the best available information about the character and ante- 
cedents of the offender is placed before the judge, as the basis for the exercise of 
his discretion, it is not possible to predict with reasonable accuiacy the period 
required for a particular offender to get reformed of, if deterrence is stressed the 
duration of the prison term capable of frightening ‘like-minded men’ in the com- 
munity. » *- *' ? ' 

The alternative methods suggested to avoid or minimise the disparity and 
irregularities observed in judicial sentencing, anj incapable of curing the doimant 
defects in the system. Revision of sentence by an appellate body which is a 
‘twice removed tribunal’ cannot obviously make any appreciable improvement on 
original sentencing practices. Similarly, the formulation of a detailed legislative 
prescription of criteria for the use of the judge to determine the nature and dura- 
tion of sentence 10 is also not a suitable method which would enable the proper exer- 
cise of creative discretion at the sentencing and releasing stages. 


in 

While it is generally agreed that a distribution of power of sentence determina- 
tion is desirable, if not essential, the evolution of a’ satisfactory method still remains 
only a desired goal. 

There is a total divesting of judicial authority in sentence determination in 
jurisdictions where the sentencing function is entrusted to an administrative board. 20 
The judge is empowered to set only the maximum sentence which, to a considerable 
extent, is determined by law. The board (which is a full-time, independent body 
sets the minimum sentence within a certain period of time after the imposition of 
the maximum sentence. The Board receives reports from the police and proba- 
tion officers before fixing the minimum sentence. The prosecuting authority is 
required by law to make a statement concerning the facts of the crime. The 


19. Ferri’s Penal Code Commission of Italy recommended that a schedule of * conditions of 

dangerousness ’ and ‘ condition of less dangerousness ’ be adopted for the guidance of judges in indivi- 
dualising punishment. Prof. Sheldon Glueck has criticised Ferri’s scheme on two grounds : Firstly', it 
emphasises a single feature (although it improves upon the existing practice in that that feature is a 
more or less lasting condition rather than an individual act) and secondly, it employes in the work of 
individualisation an instrument that had already been shown to be inadequate . Glueck, Principles of 
a Rational Penal Code, 41 Harv. L. Rev. 453, 467-475 (1928). ' 

20. The Boards of Pardon and Parole in Washington and Hawaii may be taken as working 
models of such sentencing boards. For an account of the sentencing Procedure adopted by the 
Washington Board see, Hayncr Sentencing by an Administrate Board, 23 Law and Gontcmp. Prob. op. 
cil. supra 477-491 ■ 
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defence counsel is also given an opportunity to present relevant facts before thei ‘ 
board. ' ,• ■''■••V - 

The determinations made by the board are likely to be more uniform in com-' 
parable cases than would be the decisions of one judge at different times or the 
decisions of many judges operating independently. Again as the decision is made -.v 
after gathering a significant body of knowledge which includes the results cf v’eeks 
of observation of the offender and his response to various forms of treatment, the 
sentence imposed could reasonably be expected to be more purposeful and pppro- ; 
priate . 51 . ' ■ : ■ 

Although criminological positivists have serious reservations about the com- 
petency of the trial judge to arrive at a just sentence 22 , (which function according ' 
to them should be transferred to a panel of experts trained in the science of human 
behaviour), this complete stripping of judicial discretionary authority in sentence 
determination is not generally favoured . The American Law . Institute after 
giving considerable attention to the various problems involved in sentencing and 
treatment has evolved a modified form of indeterminate sentence in their Model 
Penal Code . 23 The maximum terms for felonies (which .are graded into three 
categories according to their seriousness 24 ) is uniformly fixed by statute while deterr 
mination of the minimum term is left to the judge to be fixed within the range esta- 
blished by law. The range between the minimum and maximum temis prescrib- 
ed is sufficiently wide to adjust the treatment to the ostensible requirements of the 
individual and the community. Under the proposed provisions; an offender faces 
two terms — one, a term of commitment and the other a wholly new concept, 1 , an 
additional term of parole . 25 At the time of parole release the term of imprison- 
ment comes to an end and a parole term of specified duration commences. The code 
thereby imposes a mandatory parole term, the minimum being one year or one half 
of the actual prison term and the maximum ten years or twice the period, of the 
actual term of imprisonment. Pre-sentence investigation is to be made in all seri- 
ous cases 1 and the judge before imposing the minimum sentence is under a duty to 1 
advise the defendant of the factual contents of the pre-sentence and psychiatric 
investigations . 2 

' . . / - * 

The establishment of uniform maximum terms prescribed by statute, might 
facilitate the elimination of disparity in sentences, which is produced by the vary- 

2i. Hayner {oh. cit. supra at. 493), notes that there are certain .disadvantages. in‘ the sentence 
determination by y administrative boards compared with ” top quality judicial .sentencing P. . The 
members may not possess the personal qualifications equivalent to those of high judicial officers and 
educational background broad enough to provide knowledge of these fields most closely related to 
correction-e.g. -psychiatry, psychology, law; sociology, or experience in probation, parole, law enforce 
ment, or correctional administration. Under such circumstanes the members may lack the judgment 
necessary to make wise decisions or the character to resist pressures from oiitside. . 

*>'. -22. ; The arguments put forth by the positivists in this regard are summarised in Hall, General 
Principles of Criminal Law. 2nd Edition (i960), p. 56. For an extreme contra view see the following: 

“ The worst of all penological perversions is represented by the proposals to separate treatment from • 

the guilt-finding phase of criminal procedure Here in effect is a doctrine of the separation 

of criminal powers which is as impossible of realization as the doctrine of the separation of govern- 
mental powers in general administration. The punishment is logically connected with the concept 
of the crime and its constituent elements. The relations between crime and punishment is mutual, 
and independent”.’ Day, Criminal Law and Society, p. 57 (1964). 

23. The American Law Institute gave its final approval to the Model Penal Code in May, 1962 

The. Code' is offered as a model. law rather than as a proposed uniform law. Any state of federal 
Government is free to accept or reject all or any part, of the Code. ' 

24. Table III— Model Penal Code 6.06; 6.07 (Tent, draft N0.2, 1954) (As a copy of the Model 
Penal Code, m its finally approved form, is not available references are given from the tentatives drafts). 

, 25. . Ibid 6.09 a (Tent, draft Ho. 5, 1966). 

1. Ibid-6.06 (Tent, draft No. 2, 1954). ■. . . • • 

2. Ibid- 7.07 (Tent, draft No. 2, 1954). 1 1 
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ing value systems and penal philosophies of the individual judges. It is generally 
felt that the judicial power to fix the maximum term is an unjustifiable restriction 
upon the legitimate province "of the correctional authorities. But the judges 
would still have wide discretionary powers to determine sanctions by selecting 
between fine, probation and imprisonment and in fixing the minimum terms. 


Contemporary sentencing practices in India have, surprisingly enough, escaped 
the attention of the research worker on criminal justice administration. Many of 
The old traditions, dogmas and prejudices still seem to persist in the judicial sen- 
tencing policy pursued by the Indian Courts and comparatively little has been done 
to bring the teachings of criminology and penology to judges and magistrates . 3 
The strong pressures of retributive and deterrent philosophies exerted by the Penal 
Code provisions coupled with the continuing scepticism towards the efficacy of the 
modern diagnostic techniques, tend the Courts to depend more heavily on incarcera- 
tion, at a time when more effective and constructive solutions to the crime pro- 
blem are available. And any isolated enthusiastic move to introduce individuali- 
sation in sentencing has but little chances of success, because of the woefully inade- 
quate resources available to the Courts and penal institutions . Hence the increas- 
ing knowledge and insight that had accrued in recent times in penological and 
allied sciences 4 are still wafting to gain entry into our halls of justice and prison 
chambers. 

There is no reason to hold the cheerful assumption that the discretionary 
powers vested in the trial judge to fix the sentence within the maximum limits 
prescribed under the Penal Code will not produce invidious variations in sentences . 5 
The penal history of other countries shows that the introduction of parole and other 
forms of conditional release is the first step to effect a distribution of responsibility 
in sentencing. The period of imprisonment will then be decided not by the trial 
judge alone but to greater extent by the parole authority. Within the maximum 
period fixed by the judge, the determination made by the correctional authority 
will become conclusive. But parole as a form of conditional release is totally 
unfamiliar to most of the jurisdictions in India. And it is doubtful whether the 
system has succeeded in securing the deserving attention of the concerned authori- 
ties in areas where it is supposedly introduced. 

Any serious consideration to evolve a method for distributing the power of 
sentencing should necessarily be preceded by field studies of the present day sen- 
tencing practices in the various parts of the country. The ways in which judicio- 
correctional functions are spread, at present, among the various agencies involved 
and the extent to which these functions could be co-ordinated requires closer ana- 
lysis . More specifically, the relative use of the sanctions prescribed under the 
Penal Code and other allied laws, the factors that the sentencing judge takes into 


3. Grime must be regarded as a surface symptom of an extremely complex dynamic process ; 
its treatment will therefore be best effected if the attack is levelled at the underlying forces -which con- 
tribute and produce this anti-social behaviour. 

4. The impact of psycho-analytical discoveries has a profound effect upon the concept of 
crime and the criminal in modern times. It is believed that these discoveries will ultimately accele- 
rate the acceptance of the thesis that a large group of the so-called criminals are really socially and 
psychologically ill and the ascendancy of the quarantine and treatment rationale of the penal sanc- 
tions. 

5. “ The law confers wide discretion to the judge and leaves it to him to decide in each case 
whether the act done by the offender falls short of the maximum degree of gravity and if so to what 

extent And so left, the judges often find themselves in a quandary as to the principle by 

which they should regulate their discretion. The result has been a gross inequality of the punishment 
awarded by different Courts “ Gour, Penal Law of India, Vol 1, (8th Edn.), p. 331, (1566). 
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account in his determination,' the sources of such information, the extent to which , 
‘good time’ reduction of imprisonment is allowed, the types of conditional releases .. 
available, the composition and powers '-of 'the parole authorities, the proportion 
between the judicially-determined prison term and the actual period of imprison- , 
ment- are some of the -areas which need scrutiny: The idea of diminishing ' the 
responsibility of the judge in sentence determination, highly desirable as it is, can 
pass from the stage of mere speculations'! to that of serious legislative drafts and 
enactments, only after getting the results of such extensive and thorough going 
field studies. It is high time for the research worker in India, to direct his enquir- 
ing eyes to this crucial point of decision in the criminal process. : ■ , 
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‘CONTINUOUS SERVICE’ IN THE CASE OF 
INDUSTRIAL EMPLOYEES. 

By 

P. G. ICrishnan, Lecture r, Faculty of Law, Lucknow University. 

The one determining factor that goes to confer the different ‘service benefits’ 
to an employee is his ‘length of service’ . ‘Length of service’ in its turn would be 
determined by the period of ‘continuous service’, or in certain circumstances where 
the employment is in the same establishment or in similar and like occupations, by 
the totalling of the different periods of ‘continuous service’. 

In the employments of Government, semi-Government organisations and auto- 
nomous bodies created by Statutes, the manner of calculation of the period of 
‘continuous service’ is generally provided by the rules framed under the enabling 
Statute. The case of the Industrial employees falls outside the purview of these 
rules . The service conditions of this lot are governed by the terms of the contract 
with their employers or the conventions of the respective concerns . The bulk of the 
Industrial workers (excluding those in the public sector undertakings) are thus either 
governed by no rules or governed by the rules of their bargaining capacity, and are 
regulated only by the Industrial Employment (Standing Orders) Act. 

In India, the machinery of collective bargaining has not acquired that much of 
momentum and efficiency proportionate to the industrial growth. Under the 
existing economic and employment conditions, with the weak bargaining capacity 
of Trade Unions, it is unlikely and improbable that uniform service conditions 
would emerge through collective agreements between the employer and the emplo- 
yees. In the context, either legislative activity or in the alternative, judicial deter- 
minations could alone secure a more favourable climate of uniform service condi- 
tions which is necessary to ensure harmonious relationship between the employers 
and their employees. 

In spite of the fact that the Factories Act 1 , 1948, made provision for service 
conditions of the employees that come under the definition of ‘workman’ as defined 
in that Act and the Industrial Employment (Standing Orders) Act of 1946 2 pro- 
vides the means of knowing the service conditions; since these apply only to parti- 
cular segments of the industrial workers 3 , a sizeable portion of the Industrial work- 
ers still remain anomalously dependent on the benevolent nature of their employ- 
ers as far as .the service conditions that govern them are concerned . 

In administering the Labour Laws, calculation of ‘continuous period of ser- 
vice’ becomes necessary to determine the many benefits conferred by the respective 
Statutes, and it becomes all the more important where questions of gratuity, 
retrenchment, lay-off and strikes arise. Where consequent to illegal strike or 
lock-out, there results an absence from duty, break in the service is evident and the 
period of ‘continuous service’ stands broken . 4 

The Industrial Disputes Act, 1947 5 , did not contain any provision enabling the 
calculation of the period of ‘continuous service’, nor was the expression defined in 
the Act. But the Legislature thought it necessary to introduce in the general defini- 
tion section of the Act, sub-section (eee) of section 2 defining the term ‘continuous 


1. Act No. LXII of 1948. 

2. Act No. XX of 1946. 

3. The former applies only to the Factory workers and the latter applies only to establishments 
employing hundred or more workers. 

4. The Buckingham and Carnatic Co., i Ltd. v. Workers of the Buckingham and Carnatic Co., Ltd. 
( l 933) S.C.J. 15 : (1953) 1 M.L.J. 191 : A.I.R. 1933 S.G. 47. 

5. Act No. XIV of 1947. 

S J— 3 
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service’ to serve as the definition for the whole of the Statute; and it was so done by 
the Amending Act of 1953.° Section 2 (eee) provided: 

“ ‘Continuous service’ .means ‘uninterrupted service’ and includes service 
which may be interrupted, merely on Recount of sickness or authorized leave or an 
accident or a strike which is not illegal, or lock-out, or a cessation of work which . 
is not due to any fault on the part of the workman.” r 

The said Amending Act of 1953 besides providing section 2 (eee) introduced, ' - ; 
Chapter V-A, which provided the sections relating to retrenchment and lay-off 
compensations, as well. In this Chapter V-A, section 25-B defined the expres- 
sion “One Year of Continuous Service” also for the purposes of the succeeding sec- 
tions 25-C and 25 -F, which dealt with retrenchment and lay-off compensations 
respectively. Section 25-B ran as follows: — • 

“ ‘Definition of one year of continuous service’. — For the purposes of sec- 
tions 25-C and 25-F, a workman who, during a period of twelve calendar months, • ’ 
has actually worked in an industry for not less than two hundred and forty days 
shall be deemed to have completed one year of continuous service in the industry. 

Explanation. — In computing the number of days on which a workman has 
actually worked in an industry, the days on which — 

(a) he has been laid-off under an agreement or as permitted by standing . 
orders made under the Industrial Employment (Standing Orders) Act, 1946, or 
under this Act or under any other law applicable to the industrial establishment, 
the largest number of days during which he has been laid-off being taken , into, 
account for the purposes of this clause; 

(b) he has been on leave with full wages, earned in the previous year; and 

(c) in the case of a female, she has been on maternity leave; so however that 
the total period of such maternity leave shall not exceed twelve weeks, 

shall be included.” • 

Thus wherever, the provisions of the Industrial Disputes Act applied and the 
question of ‘continuous service’ became relevant, section 2 (eee) was referred to.. 
But where the question of retrenchment or lay-off compensation arose, and ‘one 
year of continuous service’ was the material consideration/ section 25-B was 
invoked., 

The Supreme Court had occasion to consider the expression ‘continuous ser- 
vice’ in two of its recent decisions. 

In Messrs. Jeewanlal (1929) Ltd. v. Its workmen 7 . Clause 3 of an earlier 
award 8 of an Industrial Tribunal came up for interpretation. Clause 3 had stipu- 
lated: “On voluntary retirement or resignation of an employee after 15 years’ con- 
tinuous service — gratuity at the same rate as above.” The facts of the case were as 
follows: An employee who joined the appellant firm in 1929 submitted his resigna- 
tion on 31st August, 1957. In the period of his service there was a break of 8£ 
months from February to October (1945), when he had remained absent from duty 
without permission or leave. Out of a claim for gratuity an Industrial dispute 
arose which was taken to the Labour Court, Bombay, which decided in favour of 
the employee. The appellant challenged the jurisdiction of the Labour Court, in 
the High Court of Bombay and questioned the order of the Labour Court. In the 
meantime, the Government of Bombay referred the question of interpretation of 
the term ‘continuous service’ contained in the said earlier award (which was in issue 
before the Labour Court) to the Industrial Tribunal . 

i — : — — — — — ' 

6. Act No. XLIII of 1953. 

7. (1961) 2 S.C.J. 559 : A.I.R. 1961 S.C. 1567. 

8. The award given in 1951, by the Industrial Tribunal, pertain to a dispute between the 

appellant and their workmen, on certain demands made by the latter. • 
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Before the Tribunal the employee claimed the benefit of Clause 3 of the said 
award and the gratuity amount accordingly as his case was one of resignation. The 
appellant contended that the employee was not in continuous service for the required 
period since there was a break of 8J months which affected the continuity of his 
service, making his claim incompetent under the Clause 3 of the award. The 
Industrial Tribunal rejected this contention. The Tribunal held that the words 
‘continuous service’ as used in the award in question meant ‘service not broken or 
interrupted by the termination of the contract of employment by either the emplo- 
yer or the employee or by operation of law. 9 10 

Before the Supreme Court, it was argued by the appellant that unauthorised 
absence from work should cause a break in service so that if an employee, after 
unauthorised absence from work, is allowed to resume work after such unauthorised 
absence he should not be entitled to claim continuous service in view of the break 
in service. To support, he canvassed the decision of the Supreme Court in B. & C. 
Co., Ltd. v . Workers s -a where the Court decided that the period of illegal strike 
interrupted the continuity of service for the purposes of entitling a claim ot holidays 
with pay under section 49-B (i) of the Indian Factories Act. But, the Supreme 
Court was of the view that “the meaning attributed to the words ‘continuous ser- 
vice’ in the context of the Factories Act may not have any material bearing in 
deciding the point in the present case” . The Court also observed that “The same 
comment falls to be made in regard to the argument based on the definition of she 
expression ‘continuous service’ in section 2 (eee) of the Industrial Disputes Act, 
1947»io qj ie Court proceeded to hold that “ ‘continuous service’ in the context 
of the scheme of gratuity framed by the Tribunal in the earlier reference postu- 
lates the continuance of the relationship of master and servant between the employer 
and his employees.” If the servant resigns his employment, or if the employer ter- 
minates the service of his employee that brings the continuity of service to an end. 
If the service of an employee is brought to an end by the operation of any law that 
again is another instance where the continuance is disiupted; but it is difficult to 
hold that merely because an employee is absent without obtaining leave that itself 
would bring to an end the continuity of his service. Similarly, participation in an 
illegal strike which may incur the punishment of dismissal may not by itself bring 

to an end the relationship of master and servant 

mere participation in an illegal strike cannot be said to cause breach 
m continuity for the purposes of gratuity.” On the other hand, “if 
an employee continues to be absent from duty without obtaining leave and in an 
unauthorised manner for such a long period of time that an mference may reason- 
ably be drawn from such absence that by his absence he has abandoned service, 
then such long unauthorised absence may legitimately be held to cause a break in 
the continuity of service. It would thus always be a question of fact to be decided 
on the circumstances of each case whether or not a particular employee can claim 
continuity of service for the requisite period or not.” The Court found in dis- 
missing the appeal that the finding of the Tribunal was substantially correct in 
rejecting the contention that there was a break in the continuity of service, though 
there may be circumstances which warrant the inference that unauthorised absence 
amounted to abandoning of service which could constitute a break in service. 

In this connection it is important to note the observation of the Court r egard- 
ing the application of section 2 (eee) of Industrial Disputes Act. The Court 
observed: “ This definition u is undoubtedly relevant in dealing with the 


9. M/s. Jeewanlal (1929) Ltd. v. Its workmen, (1961) 2 S.G.J. 659 : A.I.R. 1961 S.C. 15C7 
at 1568. 

9 -a. (1953) S.C.J. 15 : ( 1953 ) 1 M.L.J. 191 : A.I.R. 19o3 S.C. 47. 

10. (1961) a S.G.J. 659 : A.I.R. 1961 S.C. 1567 at 1569. 

it. Referring to definition of ‘Continuous service’ in section a (eee). 
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question of continuous service by reference To the provisions of. the Industrial Dis- 
putes Act but its operation cannot be automatically extended in dealing with ah 
interpretation of the words “continuous service” in an award made in an industrial 
dispute unless the context in which the expression is used in The award justifies it.; 
In other words, the expression “continuous, service” may be statutorily, defined in 
which' case. the definition will prevail... An award using the said expression may 
itself give a definition of that expression and that will bind parties in dealing with 
claim arising from the award.” 12 >• . -V •• •: '• • .. 

In Digwadih Colliery v. Their Workmen, 13 section 2 (eee) and sections 25 -B and 
* 25-F of the Industrial Disputes- Act came for the consideration of the Supreme 
Court. The facts were that a workman who was working as badli, but who had 
completed 240 working days in a period of 12 calendar months, was discharged by 
the employer without notice or payment of wages in lieu of notice or compensa- 
tion. The workman claimed that he was a permanent workman and therefore 
entitled to the benefit of section 25-F 14 , read with section 25-B 13 . The employer 
contended that the workman was temporary and that he had not fulfilled the two 
conditions of (a) continuous service, and (b) service for not less than one year; as the 
service was intermittently broken. In support, section 2 (eee) of the Act was 
canvassed before the Court. The Supreme Court expressed the view lhat “The 
definitions in section 2 of the Act do not apply if there is anything repugnant in 
the subject or context and the question is whether the definition of ‘continuous 
service’ can at all apply in considering section 25-F, when what is meant by the ex- 
pression ‘one year of continuous service’ in section 25-F is by section 25-B specially 
stated. 13 If section 25-B had not been enacted the contention of the employers 
would have been unanswerable, for the words of section 25-F would then have 
plainly meant that the service should be for a period of 12 months without interrup- 
tions other than those stated in section 2 (eee) itself.” But section 25-B says that’ 
for the purposes of section 25-F a workman, who, in a period of 12 calendar months . 
has actually worked for not less than 240 working days shall be deemed to have 
completed one year of continuous service. Service for 240 days in a period of- 
twelve calendar months is equal not only to service for a year but is to be deemed . 
continuous even if interrupted. “Therefore though section 25-F speaks of con- 
tinuous service for not less than one year under the employer, both conditions are 
fulfilled if the workman has actually worked for 240 days during a period of twelve 
calendar months. It is not necessary to. read the definition of continuous service 
into section 25-B because the fiction converts service of 240 days in a period of 
twelve calendar months into continuous service for one complete year.” 17 


12. (1961) 2 S.G.J. G59 : A.I.R. 1961 S.C. 1567 at 1569. . 


: • 13- (1965) 2 S.C.J. 864:. A.I.R. 196GS.G. 75; 

14. “25-F.: Conditions precedent to retrenchment of workmen — Noworkman employed in any industry - 
who has been in continuous service for not less than one year under an employer shall be retrenched 
by that employer until — , 

(a) the workman has been given one month’s notice in writing indicating the reasons for • 
retrenchment and the period of notice has expired, or the workman has been paid in lieu of such notice, 
wages for the period of notice : - . . 

, Provided that 

{b) the workman has been paid, at the time of retrenchment, compensation, which shall be 
equivalent to fifteen days average pay for every completed year of service or any part thereof in excess ' 
of six months ; and ' r ■ 


(c) notice in the prescribed manner is served on the appropriate Government.” 
15. Refer, page 14. 


• , l6- fa Lf section 25-F is concerned, section 2 5 -B alone in applicable and section 2 (eee) 

is not applicable. Therefore, section 2 {eee) is meant for other sections of the Act. 

1 966 (7 "g 77*” re ^ m ,0 Digwadih Colliery v. Their workmen, (1965) 2 S.C.J. 864 : A.I.R. 
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In the first case the Court maintained that unauthorised absence from work 
would, under certain set of fact-situations, constitute a break in service affecting 
the continuity of service, while in the second case it was held that service even 
though interrupted, could be deemed continuous and complete, if in a period of 
12 calendar months the employees had worked 240 days for purposes of Retrench- 
ment Compensation as contemplated under section 25-F by applying in the former 
case section 2 (eee) and in the latter section 25-B. 

It must be noticed that in the latter case the Supreme Court has questioned the 
propriety of the applicability of section 2 (eee) to section 25-F, in the light of the 
special provision in section 25-B. Thus it necessarily leads to the conclusion that 
section 2 (eee) is meant for general application to the Statute as a whole excluding 
those special provisions for which a particular definition is supplied. Besides, the 
point remains as indicated by the Supreme Court that section 2 (eee) of the Indus- 
trial Disputes Act is relevant for cases that arise under that Statute and hence the 
definition of the expression ‘continuous service’ is a very important one as regards 
matters relating to employment conditions in the field of industrial relations. 

The Amending Act of 1964 18 introduced another change in the Statute. The 
sub-section (eee) was deleted from section 2, and section 25-B was amended to 
stand as follows: 

“25-B. Definition of Continuous Service — For the purposes of this Chapter: 

(1) A workman shall be said to be in continuous service for a period if he is, 
for that period, in uninterrupted service, including service which may be interrupt- 
ed on account of sickness or authorised leave or an accident or a strike which is 
not illegal, or a lock-out or a cessation of work which is not due to any fault on the 
part of the workman; 

(2) where a workman is not in continuous service within the meaning of 
Clause (1) for a period of one year or six months, he shall be deemed to be in con- 
tinuous service under an employer — 

(a) for a period of one year, if the workman, during a period of twelve 
calendar months preceding the date with reference, to which calculation is to be 
made, has actually worked under the employer for not less than — 

(i) one hundred and ninety days in the case of a workman employed below 
ground in a mine; and 

(ii) two hundred and forty days, in any other case; 

(b) for a period of six months, if the workman, during a period of six calen- 
dar months preceding the date with reference to which calculation is to be made, has 
actually worked under the employer for not less than — 

(i) ninety-five days, in the case of a workman employed below ground in 

a mine; and ' ' 

(ii) one hundred and twenty days, in any other case. 

Explanation. — For the purposes of Clause (2), the number of days on which 
a workman has actually worked under an employer shall include the days on 
which — 

(i) he has been laid-off under an agreement or as permitted by Standing 
Orders under the Industrial Employment (Standing Orders) Act, 1946, or under this 
Act or under any other law applicable to the industrial establishment; 

(ii) he has been on leave with full wages, earned in the previous year; 

(iii) he has been absent due to temporary disablement caused by accident 
arising out of and in the course of his employment; and 


18. Act- No. XXXVI of 1964. 

s j — 4 
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" (iv) in the case of a female, she has been on maternity leave; so however, that 
the total period of such maternity leave does not exceed twelve weeks.” 

From the Amendments the following consequences follow: — 

. (1) For the purposes of the different provisions of the Act, barring Chapter V, 
the expression ‘continuous service’ . stands undefined; (2) the , definition of ‘con- 
tinuous service’ as provided in section 25-B, though stands to be applicable to the 
whole of Chapter V-A, instead of to sections 25-C and 25 -F alone does not mate- 
rially alter the scope of application of the definition for the purposes of the Sta- 
tute; (3) for the eligibility of retrenchment and lay-off compensations, the ‘con- . 
tinuous service’ required is reduced to a shorter period of six months. 

From the foregoing analysis and discussion, it is evident that the question of 
‘continuous service’ would arise in many a situation other than those contemplated 
under Chapter V of the Industrial Disputes Act — say where strike, lay-off and lock- 
out are concerned, to determine questions of compensation and gratuity and the 
many other benefits that accrue by virtue of employment, and long period of service. 
Though by the 1964 Amendment the application of section 25-B is extended to the 
whole Chapter as against its original limited scope prior to the amendment, the dele- 
tion of section 2 (eee) from the general definitions of 'the Statute, deprives the 
Statute of a well-defined criterion generally applicable. Before the Amendment 
of 1964, in spite of the narrow application of section 25-B the Statute had a defini- 
tion of ‘continuous service’ in section 2 (eee) for aid and assistance, applicable to the 
whole sphere of Industrial matters coming under the Industrial Disputes Act . This, 
it is submitted, would tend to create more problems than that it sought to resolve." 

In the light of the Supreme Court’s observation that the Amending Act had 
only consolidated section 2 (eee) and section 25-B at one place 19 , and the provi- 
sion of section 25-B as it stands, its applicability is limited to Chapter V. For 
the purposes of other sections of the Statute, wherever questions of ‘continuous 
service’ arise the Act is without a definition. Hence to facilitate clarity and to 
bring about uniformity in the interpretation and application of the provision of 
Labour Law it would be better to re-introduce section 2 (eee) as it stood prior to 
the Amendment of 1964. 



ig. Employers in relation to the Digwadih Colliery v. Their workmen, (1965) 2 S.G.J. 8 {34 : A.I.R. 
1966 S-C. 75 at 77. 


* , [Supreme Court.] 

V. Ramaswami, V. Bhargava, and i The Union of India t. 

' Raghubar Dayal , JJ. Bungo Steel Furniture (P.) Ltd. 

14 Ih September, 1966. C.A. Nos. 373 & 543 of 1965. 

Arbitration — Arbitration Clause in Agreements — Claim for interest within the jurisdic- 
tion of the Arbitrator — Interest Act of 1839 — Civil Procedure Code {V of 1908), section 34. 

Applying the principle decided by the Judicial Committee in Champsey Bhara 
and Company v. Jivraj Balloo Spinning and Weaving Company, Ltd., L.R. (1923) 50 I.A. 
324 : 44 M.L.J. 706 (P.C.) to the present case, ** it is manifest that there is no 
error of law on the face of the award and the argument of the appellant on this 
aspect of the case must fail.” 

In Bhowanidas Ramgobindv. Harasukhdas Balkishendas, A.I.R. 1924 Cal. 524, the 
Division Bench of the -Calcutta High Court consisting of Rankin and 
Mookerjee, JJ., held that the arbitrators - had authority to make a decree 
for interest after the date of the award and expressly approved the decision 
of the English cases — Edwards v. Great Western Railway, (1851) 11 C.B. 588, 
Sherry v. Oke, (1835) 3 Dow 349 1 H.&.W. 119, and Beahan v. Wolfe (1832) 1 Al. & 
Na. 233. The same view has been expressed by this Court in a recent judgment in 
•Firm Madanlal Roshanlal Majiajan v. The Htikumchand Mills, Ltd., Indore, C.A. No. 878 
of 1964, decided on 19th August, 1966. We are accordingly of the opinion that the 
arbitrator had authority to grant interest fiom the date of the award to the date 
of the decree of Mallick, J., and Mr. Bindra is unable to make good his argument 
on this aspect of the case. 

JV". S. Bindra, Senior Advocate (R. N. Sachthey, Advocate, with him) , for Appel- 
lant. 

A. K. Sen, Senior Advocate (Miss. Uma Mehta, and P. K. Challerjee and 
P. K. Bose, Advocates, with him) , for Respondent. 

G.R. Appeals dismissed. 

[Supreme Court.] 

K.JI. Wanchoo, J.M. Shelat, and Ammathayi alias Perumalakkal v. 

G.K. Mitter, JJ. Kumaresan alias Balakrishnan. 

15 th September, 1966. C.A. No. 618 of 1964. 


Hindu Law — Gift to daughter-in-law out of ancestral immovable property — Can it be 
Stridhan Property — Evidence Act (1 of 1872), section 112. 

Hindu law on the question of gifts of ancestral property is well settled. So far 
as movable ancestral property is concerned, a gift out of affection may be made to 
a wife, to a daughter and even to a son, provided the gift is within reasonable limits. 
A gift for example of the whole or almost the whole of the ancestral movable pro- 
perty cannot be upheld as a gift through affection : (Sec Mulla’s Hindu Law, 13th 
Edition, page 252, para. 225). But so far as immovable ancestral propeity is con- 
cerned, the power of gift is much more circumscribed than in the case of movable 
ancestral property. A Hindu father or any other managing member has power to 
make a gift of ancestral immovable property within reasonable limits for 1 pious 
purposes.” ( See Mulla’s Hindu Law, 13th Edition, para. 226, page 252). Now what 
is generally understood by “ pious purposes ” is gift for charitable and/or religious 
purposes. But this Court has extended the meaning of “ pious purposes ” to cases 
where a Hindu father makes a gift within reasonable limits of immovable ancestral 
property to his daughter in fulfilment of an antinuptial promise made on the occa- 
sion of the settlement of the terms of her marriage and the same can also be done 
by the mother in case the father is dead : (See Kamala Devi v. Bachu Lai Gupta, 
(1957) 1 M.L.J. (S.C.) 66 : (1957) 1 An.W.R. (S.C.) 66 : (1957) S.C.J. 321 : 
(1957) S.C.R. 452 : A.I.R.' 1957 S.C. 434. 


, We have therefore no difficulty in holding that there is no warrant in Hindu law 
in support of the proposition that a father-in-Jaw can make a gift of ancestral immo- 
vable property to a daughter-in-law at the time of her marriage. If that is so, we 

S-NRC 
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Cahnot see how what the father-in-law himself could not do could be made into ri 
pious obligation on the son as is claimed in this case, for that would be permitting 
indirectly what -is not permitted under Hindu law directly. /Further in, any case 
gifts of ancestral immovable property can only be for pious purposes^ arid we- doubt 
whether carrying out the directions of the father-in-law and making a gift.in conse- 
qucnce can be , said to be, a gift for a pious 'purpose, specially ;when the. father-iri- 
law himself could , not make such a~gift. ; We are therefore of opinion' that this gift . 
cannot be upheld on the ground that Rangaswami Chettiar had merely carried out 
the wishes' of his father indicated on the occasion of the marriage of Ainmathayee. 

’ , Sarjoo Prasad, Senior Advocate (M. S. Narasimhan, Advocate, /with; him), for 
Appellants, b 'W. . , 7, 1, ;."7.7 ; 

.S'. V. Gupte, Solicitor-General of India (A. G. Ralhaparkhi,, Advocate, withrhim) , 
for Respondents, Nos. 1 and 2. r - 

. R. Ganapathy Iyer , Advocate,' for Respondent No. 3. ■ V' 

G.R. - • . ■ • — — . Appeal dismissed. 

[Supreme Court.] ' . .. - A vV 

if.jV. Wanchoo, J.M. Shelat, and ; Subhas Chandra Das Musliib v. 

G. K. Mitter, jfjf. Ganga Prosad Das Mushib. 

. ZOth November, 1966. . ' . ' C.A.No. 617 of 1964. 

Contract Act (IX'of 1872), section 16 (1) to ( 3)— Undue influence— Civil Procedure 
Code, {V of 1908), Order 6, rule 4. ' ,, .. .:. f .. 

The law in India as to undue influence as embodied in section 16 bf 
the Contract Act is based on the English Common Law as noted in the 
judgment of this Court in Ladli Prasad <Jaiswal v. Karnal Distillery Co., Ltd. and 
others, (1964) 2 S.C.J. 12 : (1964) l S.C.R. 270 at 300. According- to 
Halsbury’s Laws of England, Third Edition, Volume 17, page 673,, Article 
1298, “Where there is no relationship, .shown to exist, from \Wiich ..undue 
influence is presumed, that influence must be proved ”. Article 1299, page 674 . 
of the same volume shows that “there, is no presumption of imposition or fraud 
merely because a donor is old or of weak character ”. The nature of relations ?froni 
the . existence of which Undue influence is presumed is- considered at pages 678 to 
681 -of the same volume. . The learned author notes at page 679 that -“ there is no 
presumption .of undue influence in the case of a gift to a son, grandson, or son-in- 
law, although made during the donor’s illness and a. few days before .his death 
Generally speaking the relation of solicitor and client, trustee arid cestui que trust, 
spiritual adviser and devotee, medical attendant and patient, parent’ and child are 
those in which such a presumption arises. Section 16. (2) of the Contract Act- shows 
that such a situation can arise wherever the donee stands in a fiduciary, relationship 
to the donor or holds a real or apparent authority over him. 

. . Before however a. Court is called upon to examine whether undue influence 
was exercised or,not, .it must scrutinis'ei.the pleadings to- find out that such a’icase 
has been made out and that full particulars of uridue influence have been given as 
n the case of fraud. See Order 6, Rule 4 of the Civil Procedure Code. : : 

‘ ' It will be rioted at once that even the expression ‘ undue influence ” Was riot 
used in the issue. There, was no issue as ,to whether the grandfather was a person of 
unsourid mmd and whether he was under the domination of the second defendant. 

Once we come to the conclusion that the presumptions made by the learned 
Judges . of the' High .Court were riot warranted by law and that they did riot take a 
view of the evidence adduced at the trial different from that of the Subordinate A 
Judge oh the facts of .this case we must hold that the whole approach' bf the learned 
Judges bf the High Court was wrong and as such their decision cannot be upheld. 

Xircn-De, Additional Solicitor-General of India {Sukumar Ghose, Advocate, 
with him), for Appellant. • • 

- P. K. Chiilltrjee, Advocate, for Respondent No. 1. 

•- G.R. . Appeal allow ; 



[Supreme Court.} 

K. Subba Rao, C.J. , M. Hidayalullah, State of Uttar Pradesh v. 

S. M. Sikri, V. Ramaswami and Raja Anand Brahma Shah. 

J. M. Shelat, JJ. C.As. Nos. 653-655 of 1964. 

16 th September, 1966. 

U.P. %amindari Abolition and Land Reforms Act, 1950 — Amendment of the word 
“ Estate 55 by U.P. Zamindari Abolition ' and Land Rforms Amendment' Act, 1963 
— Article 31 -A (2) of the Constitution — U.P. Land Revenue Act ', 1901. 

If the State desires to invoke Article 31 -A and rely on the definition contained 
in the first part of clause ( a ) it must show that the area sought to be acquired is 
an ‘estate 5 within the definition contained in a law relating to land tenures 
passed before the commencement of the Constitution. The relevant definition 
for our purposes is contained in section 4 (4) of the U.P. 'Land Revenue Act, 1901. 
It is not necessary to decide whether Pargana Agori falls within the definition 
of ‘ Mahal 5 as we have come to the conclusion that Pargana Agori is a Jag.'r of 
Inam or a grant of a similar nature within clause (a) (i) of Article 31-A (2). But 
before giving our reasons for this conclusion we will dispose of the contention or 
the learned Counsel that Pargana Agori is an estate within clause (a) ( iii) of that 
Article. 

' In our opinion the word * including 5 is intended to clarify or explain the con- 
cept of land held or let for purposes ancillary to agriculture. The idea seems to 
be remove any doubts on the point whether waste land or forest land could be held 
to be capable of being held or let for purposes ancillary to agriculture. 

We must, therefore, hold that forest land or waste land in the area in dispute 
cannot be deemed to be an estate within clause (a) (iii) unless it was held or let 
for purposes ancillary to agriculture. There is no dispute that the cultivated portion 
of Pargana Agori would fall within clause (a) (iii). 

, It seems to us that on the facts of the case the grant was in the nature of a grant 
similar to a Jagir or inam. The fact that Balwant Singh and Chet Singh held 
possession of this Pargana for 40 years cannot be ignored. This shows' that to all 
intents and purposes Adil Shah had lost the Pargana and it was in effect a fresh 
grant in the nature of Jagir or inam for services rendered to the British. Adil 
Shah’s assertion to title had not been verified. Although it may be one of the 
reasons for the grant, it is clear that if it had not been for the grant and its enforce- 
ment by the British Troops Adil Shah would not have been able to recover the 
possession of the Pargana. His title to the Pargana would rest on the grant and not 
the alleged previous title. 

If it is held, as we do hold, that the area in dispute is a grant in the nature of 
Jagir or inam and consequently an estate within Article 31-A (2), the impugned 
Act can claim the protection of Article 31-A. The notifications dated 30th June, 
1953 and July, 1953, must therefore be upheld. 

In this view it is not necessary to decide whether the area in dispute is a Mahal 
or covered by a 3 (8) of the Reforms Act as it existed in 1958 or earlier or any other 
question which was raised before us. 

r In the result the appeals filed by the State are accepted, the appeal filed by 
the petitioner Raja is dismissed and the petition under Article 226 filed by the 
petitioner Raja is dismissed. In the circumstances of the case there will be no, 
order as to costs. 

C. K. Daphlary, Attorney-General for India and Shanli Bhushan, Additional 
Advocate-General for the State ofU.P. (O. P. Ram, Advocate, with them), for 
Appellants (in G.As. Nos. 653 and 654 of 1964) and Respondents (in C.A. No. 
655 of 1964). 

A. K. Sen and B. R. L. Iyengar, Senior Advocates (F. P. Misra, S. K. Mehta and 
"• L. Mehta, Advocates, with them), for Respondent (In C.As. Nos. 653 and 654. of 
1964) and the Appellant (In G.A. No. 655 of 1964). 

G.R, ’ — Appeals bp State accepted 


[Supreme Court.] ' • 

, K.Subba Rao, C.J., • ; «; ; Raja Anand Brahma Shah v. 

M.' Hidayatullqli, S. M. Sikri, State of' Uttar Pradesh. 

V. Ram as w ami and C.A. No. 656 of 1964. 

J. M. Shelat, jj. ;X;\‘ :;';r 

. 16/A September, 1966. . . . .. - . , . ,• , •; , ‘ . . r. , • ’ 

"Land- Acquisition Act (I of 1 894), sections 4, 5 -A, 6, 7, .1 7, .18— Public' purpose 
-rMeaning of * waste land,*. - • . < ■- . - 

it - is ’not hecessary for lis to express any concluded opinion as to whether the 
production of cement as a commercial enterprise is. a public purpose within the 
meaning of the Act for we consider that the principle of the decision of this .Court 
rn'-Sm/. Somavanli v. The Stale vf Punjab, (1963) 2 S.C.R. 774 : (1963) 2 An.W.R. 
(S.'C.) 18 : (1963) 2 M.L.J. ( SIC.) 18 : (1963) 2 S.C.J. 35 / A.I.R. 1963 S.C.* 151, 
applies to this case and the argument of the appellant must be rejected, because he 
lias not , been able to show that the action of the Government in issuing the noti- 
fication Under section 6 of the Act is a colourable exercise of power. 

It follows therefore that section 17 (1) of the Act is not attracted to the present 
case and the State Government had therefore no authority to give a direction to 
the Collector to take possession of the lands under section 17 (1) of the Act. In 
our opinion, the condition imposed by section 17 (1) is a condition upon which the 
jurisdiction of the State Government depends and it is obvious that by wrongly 
deciding the question as to the character of the land the State Government cannot 
give itself jurisdiction to give a direction to the Collector to take possession of the 
land Under section 17 (1) of the Act. It is well established that where the jurisdic- 
tion of an administrative authority depends Upon a preliminary finding of fact the 
High Court is entitled, in a proceeding of writ of certiorari to determine upon its 
independent judgment, whether or not that finding of fact is correct (See R. v. 
Shoreditch Assessment Committee, L.R. (1910) 2 K.B. 859 and White and Collins v. 
Minister of Health, L.R. (1939) 2 KtB. 838. 

, . * f • * i 

, We are accordingly of the opinion that the direction of the State. Government 
under section'd 7 (1) and the action of the Collector in taking possession of the land 
under that sub-section is ultra vires. r 

- ' ' If therefore in a case the land under acquisition is not actually waste or arable 
land, but the State Government has formed the opinion that the provisions of sub- 
section (1) of section 17 are applicable. ' the Court may legitimately draw an 
inference that the State Government did not honestly form that opinion or that 
in' forming that opinion the State Government did not apply its mind to the relevant 
facts bearing on the question at issue. It follows therefore that the notification 
of the State Government under section 17 (4) of the Act directing that the provision 
of section 5-A shall not apply to the land is ultra vires. The view that we have 
expressed is borne out by the decision, of the Judicial Committee in Estate and Trust 
Agencies (1927), Ltd. v. Singapore Improvement Trust, L.R. (1937) A.C. 898. 

We accordingly hold that the appellant has made good his submission on 
this aspect of the case and the notification of the State Government under section 6 
of the Act dated 12th December, 1950 is ultra vires and therefore all the proceedings 
taken by ; the Land Acquisition Officer subsequent to the issue of the notification 
under section 6 must be held to be illegal and without jurisdiction. 

: , For the reasons already expressed we hold that the State Government has no 
jurisdiction to apply the provisions of section 17 (1) and (4) of the Act to the land 
ill dispute and to order that the provisions of section 5-A of the Act will not apply. . 
to the land. We are further of the opinion that the State Government had no . 
jurisdiction to order the Collector of Mirzapitr to take over possession of. the land 
under section 17 (1) of the Act. The notification dated 4th October, 1950 is 
therefore illegal. For the same reasons the notification of the State Government 
under section 6 of the Act, dated 12th December, 1 950 is ultra vires, 



r. We accordingly .hold that a writ in the ; nature of certiorari should be granted 
quashing the 'notification of the State Government dated; 4th October, 1950 by 
which the Governor has applied section 17 (1) and (4) to the land in dispute and 
directed that the provisions of section 5-A of the Act should not apply to the. land. 
We further order that the notification of the State Government dated 12th December, 
1950 under section 6 of the Act and also further proceedings taken in the land 
acquisition case after the issue of the notification should be quashed including the 
award dated 7th January, 1952 and the reference made .to civil Court under section 
18 of the Act. ■ ' .. ", 

■ B.R.L. Iyengar , Senior Advocate (V. P. Mura , S.K. Mehta and K/'L) Mehta’ 
Advocates, with him) j for Appellant. . . . . ■ • 

C. K. Daphtery, Attorney-General for India and Shanti Bhushan, Additional 
Advocate-General for the State of U.P. (0. P. Rana, Advocate, with them), for 
Respondents Nos. 1 and- 2. . 

G.R. „ Appeal partly allowed. 

• [Supreme Court.] 

K. SubbaRao, C.J., M. Hidayalullah, Meghraj Kothari v. 

S. M. Sikri, J.M. Shelat The Delimitation Commission, 

and G.K. Mitter, JJ. C. A. No. 843 of 1966. 

20th September , 1966. 

, -Delimitation Commission Act, [LXI of 1962), section 10 (1) — Articles 82, 327 and 329 
of the Constitution — Representation oj People Act, 1951. •• 

In our . view, the objection to the delimitation of constituencies could 
only be entertained by the Commission before the date specified. Once the orders 
made by the Commission under sections 8 and 9 were published in the Gazette of 
India and in the official gazettes of the States concerned,- these matters could no 
longer be reagitated in a Court of law. There seems to be very good reason behind 
such a provision. If the orders made under sections 8 and 9 were not to be treated 
as final, the effect would be that any voter, if he so wished, could hold up arf elecd 
tion indefinitely by questioning the delimitation of the constituencies from Court- 
to Court, , Section 10 (2) cf the Act clearly demonstrates the intention of -the Legis- 
lature that the orders under sections 8 and 9 published under section 10 (1) were 
to be treated as law which was not to be questioned in any Court. 

/ In this case it must be held that the orders under sections 8 and 9 published 
Under section 10.(1) of tlie Delimitation Commission Act were to make a complete 
set of rules which would govern the readjustment of number of seats and the deli- 
mitation of constituencies. . . ■ 

In this case, the powers given by the Delimitation Commission Act and the 
work . of the Commission would be wholly nugatory unless the Commission as a 
result of its deliberations and public sittings were in a position to readjust the number 
of seats in the House of the People or the total .number of seats to be assigned to 
the Legislative Assembly with reservation for the Scheduled Castes and Scheduled 
Tribes and the delimitation of constituencies. It was the will of Parliament that 
the Commission could by order publish its proposals which were to be given effec- 
to in the subsequent election and as such its order as published in the notification 
of the Gazette of India or the Gazette of the State was to be treated as law on the 
subject. 

In the instant .case the provision of section 10 (2) of the Act puts orders under 
sections 8 and 9 as published under section 10 (1) in the same status as a law made 
by Parliament itself which, as we have already said, could only be done under 
Article 327, and consequently the objection that the notification was not to be 
treated as law cannot be given, effect to. , 

G- N. Dikshit , K. L. More and R. ipi. Dixit, Advocates, for Appellant. 



i4 ■; 

Jliren De, Additional Solicitor-General of:;' India (KfGanapafliJ- Iyer,'fR,B. 
Dhebar and B. R, G. K. Ackar, Advocates/ with Kim)j for Respondents Jos, I to,4 
and 14.; n * ■ ■ ' c > 7 ’■/; • 

■ ; , Si S. Shukla, Advocate, for Respondent No. 5. 

; ■■ G.R. - • : :y — — ‘ ’’I 5 V ~ : Appeal dismissed, : 

[Supreme Court.] '/'■ '• ‘ -.. • 

K. Subba Rao , C.J., The State of Assam v. 

. , , . , M. Hidayatullah, Rana: Muhammad. . 

S. M. Sikri; J. M. Shelat 'a nd ’ ' \ C.As. Nos. 1367-1368 of 1966. 

G. K. Mitter, JJ. ’ 

: , 2\st September, 1966, - t * . .■ - • 

Constitution of India (1950) , Articles 233 and 235 — Interpretation-Power to transfer 
District Judges lies with the Government or with the High Court '. ' 

■ As the High Court is the authority to make transfers, there was no question 
of a consultation on this account. The State Government was not the authority to 
order the transfers. There was, however, need for consultation before D. N. Dcka 1 
was promoted and posted as a District Judge. That such a consultation is .manda- 
tory , has been laid down quite definitely in the recent, decision of this Court in 
Chandra Mohan v. State of U. P., A.I.R. 1966 S.C. 1987. On this part of the case it 
is sufficient to say that there was no consultation. 

Purshottam Trikumdas and A. K. Sen,, Senior Advocates ( ilaur.it Lai and Vineet 
Kumar, Advocates, with them), for Appellant. 

, , Sarjoo Prasad, Senior Advocate ( Vinoo Bhagat and S. If. Prasad, Advocates, 
with. him), for Respondent No. 4. ,,, , . f 

- G.R. ' ' — - — ■ — - ’ Appeals dismissed, 

[Supreme Courts J • i • ; ■’= 

K. Subba Rao, C.Jf M. Hidayatullah, ' P. DLakhanpal vt 

S.'M. Sikri, J. M. Shclat and The Union of India. 

G. K. Miller, JJ. W.P. No. 137 of 1966. 

2lst September, 1966. ' «’ ; 

Defence of India Rules, rule 30 (i) (£) ultra vires section 3 (2) (15) (i) of the Defence 
of India Act, 1962 — Defence of India {Delhi Detenues) Rules, '1964, rule 23: — Mala fide 
order— Right of Representation under section 44 of the Act— Meaning of word ‘ decide - 
Preventive Detention Act. I ~ , . ... • ' -y ■ ‘ 

The question is: what precisely does the word “decide” in rule 30-A 
mean?. It. is no doubt a popular - and not. a technical word. According to its 
dictionary meaning “ to decide ” means “ settle (question, issue, dispute) by giving 
victory, to one. side ; give judgment (between, for,- in favour of, against) ; bring, 
come, to a resolution ” _ and decision ” means “settlement, (of question clef 
conclusion, forrnal, judgment,, making up once mind, resolve, resoluteness, decided, 
character^”. As Fazl Ali, J., observed, 'in Province of Bombay v. Advani , { 1950) S.C.* 
R. 621 at 642 .: (1950) 2 M.L.J. 703 : . (1950) S.C.J. 451 : A.I.R. 1950 S.C. 222: 

• : The scheme of rules 30 (1) and 30-A is totally different from that of the Preven- . 
tive Detention Act. Where an order is made under rule 30 (1) (b) its review is at 
intervals of periods of not more than six months. The object of the review is to 
decide whether there is a necessity to continue the detention order or not in the light 
of the facts and circumstances including any development that has taken place in 
the meantime. : If the reviewing authority finds that such a development has taken 
place in the sense that the reasons which led to the passing of the original order no 
longer subsist or that some of them do not subsist, that is not to say that, those reasons 
did not exist at the time of passing the original order and therefore the satisfaction . 
was on grounds which did not then exist,' It is easy to, visualise a case where; the 


authority is satisfied, that an order of detention is necessary to prevent a detent! 
from acting in a manner prejudicial to all the objects set out in rule 30 (1). - At 
the end of six months the reviewing authority on the materials before it may comedo 
a decision that the detention is still necessary as the detenu is likely to act in a manner 
prejudicial to some but not all the matters. Provided such decision is arrived at 
within the scope of rule 30-A thfihflftcision to continue the detention order would be 
sustainable. There is thus no analogy between the provisions of review in the two 
Acts and therefore decisions on the Preventive Detention Act cannot be availed of 
by the petitioner. 

As regards the contention as to mala fdes it will be observed that the original 
order was passed by the Union Home Minister while the order finder rule ‘30-A 
was passed by the Minister of State of Home Affairs. The first part of the contention 
has already been rejected by this Court in the petitioner’s earlier Writ'Petition and 
therefore cannot be reagitated. 

Petitioner in Person. . 

; S. V. Gupte, Solicitor-General of India (R. H, Dhebar find B. R. G. K. Achar, 
Advocates, with him), foi Respondents. 

G.R. ’ Petition dismissed. 

[Supreme Court.] 

K. JV". Wanchoo, J. M. Shelat 1 1 State of Assam v. 

and G. K. Mitter , Jjf. Kiipanath Sarma. 

23rd September, I960. ‘ , .C.As. Nos. 950-957, 1141-1143 and 

1703-1712 of 1966. 

Assam Primary Education Act ( XIII of 1947) repealed by ; Assam Basic Education 
Act (XXVI of 1954) [hereinafter referred to as 1954 Act) also repealed by Assam Elemen- 
tary Education Act, XXX of 1962 ( hereinafter rf erred to as the Act ) — Article 311 (2) of the 
Constitution — General Clauses Act (X of 1897) — Assam General Clauses A't II of 1915. 

We are in agreement with the High Court though for slightly different 
reasons, that the services of the respondent-teachers could not be terminated by 
the Assistant Secretary of the State Board under section 14 (3) (in)' of the Act read 
with section 18 of the 1915 Act. 

t 

’This brings us to the alternative argument, namely, whether the respondents 
have been dismissed by the State Board ■ > 

. T 

The question that arises therefore is whether the said resolution can be said to 
have terminated the services of anyone at all. It certainly begins by saying that 
“ all teachers who are not matriculates or who have not passed the Teachers 
Test but who are working as teachers in schools shall be discharged with effect 
from 31st March, 1963 ”. It is not in dispute that at the time when this resolution 
was passed there was no list of teachers who were not matriculates or who had not 
passed the Teachers’ Test before the State Advisory Board. So the resolution in 
our opinion cannot be read ar amounting to terminating anyone’s service and must 
only be read as laying down principles which would have to be applied for dispens- 
ing with the services of certain teachers from 31st March, 1963 if conditions men-’ 
tioned in the resolution are satisfied. Legally, a resolution like this cannot be read 
as an order dismissing persons whose names were not even known to the authority 
passing it. If this resolution really amounted to an order of discharge of particular- 
persons, it should have been communicated to them, for without such communica- 
tion it would be of no use for ..the purpose of terminating the services of anybody* 
(see Bachittar Singh v. The State of Punjab, (1962) 3 Suppl. S.C.R. 713 : A.I.R. 
1963 S.G. 395). It is not in dispute that this resolution was not communicated to 
any teacher as such and obviously it could not be communicated to any teacher who 
might even be governed by its terms for the State Advisory Board did not know to 
which particular teachers it might or might not apply. It must therefore be read 
Rot as an order terminating the services of anybody but as an indication of policy 
to be pursued for discharge of teachers. asTrom 31st March, 1963. 


•• therefore the orders issued in' the present case ■ terminating th'e'seryicerbf the 
respondent-teachers Were invalid',' for they* were' hot orders' of the State Board 
terminating the services of the respondents; they must beheld to be orders , : of the 
AsSistanCSecretary:whb had no power to terminate' the services of the respondents. 

f. .7;;, . • 7 ;! . . . -U'.nuj, iv *'■>■ ■ '■■■' ■ : !: '•.Ic'iyi'J . 

t\i S. V. Guptej • Solici tor-General/ of India '(Mi&ttt Lai, - Advocate, : With 'him)-, 
for Appellant (In C.As. Nos.- 950-957 of 1966). •••• • ; ■' ■ 

Naunit Lai , Advocate, for Appellants (In C.As. Nos. 1141-1143 and 1763-1712 
of 1966). 

V . '. Hareshwar Gosioami , K. Rajendra Chaudhury and IC.R. Chaudhury 7 ,. Advocates, for 
Respondent No. l.(In C.A. No. 950 ;of 1966). -I .• . ; ■; 

K. Chaudhury, Advocate (K. Rajendra Chaudkury, Advocate with him), for Respon- 
dent No. 1 (In C.As. Nos. 952 and 953 of 1966). ■ ' " " 

D. JV. Mukkerjee, Advocate, for Respondent No. 1 (In .C.A. No. 1 142 of 1966) and 1 
Respondents 2 to 9, 10, 11,13 to 18, 20 to 22, 24, 26 and 27 iri ! C.A- No. 1143 of 1966, 

Vineet Kumar, Advocate, for Respondent No. 2 (In C.As. Nos. 950-957 of 1966). 

G.R. Appeals dismissed. 


[Supreme Court.] 

M. Hidayatullah , S. M. Sikri, 

R. S. Bachawat and Raghubar Dayal, JJ. 
23rd September, 1966. 


The State of Assam v. 
Horizon Union. 
C.A. No. 1565 of 1966. 


• ■ Industrial Disputes Act ( XIV of 1947), Amendment by Act {XXXVI of 1956) — Assam 
Aci VIII of 1962 — Industrial Disputes Amendment Act {XXXVI of 196 4) — Assam Judicial 
Service {Senior) Rules, 1952. , ‘ ‘ 

We are satisfied that during the period from 8th March, 1957 upto 24th April, 
1958, Sh'ri Dutta, while officiating as. a Registrar of the High Court, continued. to, 
hold, the office of an Additional District Judge; . Consequently, during this period; 
he had been an Additional District Judge as required by. section 7-A (3) {aa). 
To satisfy the requirement of section 7-A (3) {aa) it was not necessary that he 
must have actually worked. as an Additional District Judge for’ this pexiod. ! The 
High Court was in error in thinking that in order to satisfy' the conditions of 
section 7-A (3) (aa) , Shri Dutta should have actually . worked as an Additional 
District Judge for a period of not less than three years. 

, The appointment of Shri Dutta as the Presiding Officer of the Industrial, 
Tribunal was made without consultation with the High Court. Respondent No. i 
submitted: that, consequently; there was no compliance with the proviso to section 
7rA (3) (aa) inserted by Assam Act VIII of 1962. This contention has ho' 
force. In- respect of the subject-matter of the appointment of a person' who has. 
for a period of not less than three years been a District Judge or -an Additional 
' District 1 Judge, clause (aa) inserted by Central Act XXXVI- of 1964 impliedly 
repealed clause (aa) inserted by the Assam Act.. Clause (aa) inserted by the Central 
Act is intended to be an exhaustive code ih respect of this subject-matter. The 
Central . Act now occupies this field; The provisions of- clause (aa) inserted by the 
Assam Act .on this subject are repugnant, to elapse (aa) inserted by the Central 
Act , and by Article 254 of the Constitution to the extent of this repugnancy, is void.'.' 
Clause (aa) . of section 7-A (3) inserted by the Central Act does not require- any ! 
consultation with the High Court; V. ; . ' 

' M. C. Setalvad, Senior, Advocate ( Naunit Lai, Advocate, , with him), for 

Appellant. ; . . ' ' ' • .. ., 

;; D. Goburdhan, Advocate, for Respondent No. 2. 

Appeal allowed. - 



[Supreme Court.] 

K. Subba Rao, C.J. ' M/s.' Shinde Brothers’ v. 

M. Hidayatullak, The Deputy Commissioner, Raichur. 

5. M . Sikri, R. S. Bachawat .G.As. Nos. 1580-1586,1588 and 1590-1600 of 1966. 
and Raghubar Dayal, JJ. 

26th September, 1966. 

Mysore Health Cess Act ( Mysore Act XXVIII of 1 962) — Mysore Excise Act (V of 
1901) — Hyderabad Abkari Act (/ of 1316 Fasli) — Madras Abkari Act , 1886 . ( Madras 
Act I of 1886) — Meaning of word “ excise duty ” “ Countervailing duly ”, “ Abkari Revenue ”, 
“ Sale ” or “ Selling ”, “ Manufacture ”, “ Excisable Article ”, “ Arrack.” — Entry 51, List 
II of the Constitution. 

By Majority. — The health cess sought to be levied under the impugned Act on 
shop rent does not fall within item 1 of Schedule A of the Impugned Act or Entry 
51, List II of the Constitution. 

No notification or notifications issued under section 3 were placed before us. 
We are, therefore, unable to say whether the levy of the Health Cess under the 
Act of 1951 stands on the same basis. Further no particulars ate given in the peti- 
tions as to the dates of payments and no reason is given why the levy of Health Cess 
under the Act of 1951 was not challenged earlier. In the circumstances we decline 
to adjudge on the validity of the Health Cess Act, 1951, and the notifications issued 
under it. The petitioners will, however, be at liberty to file suits, if so advised, 
to recover the amounts alleged to have been paid by them under the Health Cess 
Act, 1951. 

■ In the result the appeals are allowed and it is declared that the’ State of Mysore 
had no authority to levy and collect health cess under the Mysore Health Cess 
Act, 1962, on shop rent, and an order or direction in the nature ol writ -of mandamus 
be issued restraining the respondents from enforcing the demand for payment of 
health cess under the impugned Act, and further an order be issued directing the 
respondents to refund the health cess illegally collected under the Health Cess Act,’ 
1962. There would be no order as to costs. 

D. R. Venkatesa Iyer, Advocate and 0. C. Mathur, J. B. Dadachanji and 
Ravinder Narain, Advocates of Mjs. J. B. Dadachanji & Co., for Appellants (In 
C.As. Nos. 1580 to 1586 and 1588 of 1966. 

M. K. Nambyar, Senior Advocate {D. R. Venkatesa Iyer, Advocate and 0. C. 
Mathur, J. B. Dadachanji and Ravinder Narain, Advocates of Mjs. J. B. Dadachanji & 
Co., with him), for Appellants (In G.As. Nos. 1590-1594, 1596 and 1599-1600 
of 1966). ■ 

M. C. Setalvad, Senior Advocate (D. R. Venkatesa Iyer, Advocate and O. C. 
Mathur, J. B. Dadachanji and Ravinder Narain, Advocates, of Mjs. J. B. Dadachanji & 
Co., with him), for Appellants (In C.As. Nos. 1597 and 1598 of 1966)1 

K. R. Qhaudhury, S. P. Satyanarayana Rao and K. Rajehdra Chaudhuri, Advocates,- 
for Appellant (In C.A. No. 1595 of 1966). 

R. H. Dhebar, Advocate, for Respondents (In C.As. Nos. 1580 to 1586, "1588 
and 1595 of 1966). 

H. R. Gokhale and B. R. 1. Iyengar, Senior Advocates {R. H. Dhebar, Advocate, 
with them), for Respondent (In C.As. Nos. 1590 to 1600 of 1966). 

G.R. ' ' , - Appeal allowed . 


18 

[Supreme Court.] . 

K. SubbaRaoi C.J.,Ad. Hidayaiullah, Gulabbhai -Vallabbhai Desai v. 

’ -S' Ad-. Sikri/V, Ramdswami and •; The. Union of India. 

fW. J..M, Shelal,JJ. Cy ' V* b *. . . ! . WiP. Nos; 148, 149, 233 and 238 of 

21th September , 1966. . 1962, and 216 of 1963. 

. . Constitution . ( Twelfth Amendment )• Act, 1962 — First Schedule to the Constitution 
Amendment of - Entry 1, Article 240 of the' Constitution— Goa, Daman and Diu- {Administra- 
tion) Ordinance , 1962 — Articles 44, 19 and 31 and 31-A of the Constitution — Legislative 
Enactment No. 1785 of 1896 amended by Legislative Enactment Mo. 1791 o/1958 — The 
Prbtuguese Civil Code. ‘ 

The difficulty in the present case, is that, all the constitutional amendments 
have come with retrospective effect. The Seventeenth Amendment replaces 
Article 31-A with modifications retrospectively from 26th January, 1950. It is 
not, therefore, possible to read Article 31-A in any manner other than that indicated 
by the Seventeenth Amendment. It is also not possible to say that the President 
in the 13th year of the Republic of India anticipated what Parliament would 
introduce retrospectively into the Constitution in the 15th year of the Republic. 
The President cannot, therefore, be said to have been cognizant of the limits of 
his own power in 1962 when he made the Regulation and to have made it accord 
with the definition of * estate ’ in Article 31-A. In this connection it is not possible 
to compare the definition of * land 5 in the Regulation with the definition of ‘estate’ 
as given in the earlier versions of Article 31-A because by the force of the Seventeenth 
Amendment the earlier version of the article completely disappears and may be 
said to have never existed at all. The result, therefore, is that the definition of 
* land ’ in the Regulation being at variance with the definition of ‘ estate ’ cannot' 
stand with it. But as it is severable it does not affect the operation of the Regulation 
which will operate but the protection of Article 31-A will not beavailable in respect 
of land not strictly within the definition of Article 31-A. In other words, ‘ land ’ 
would include not every class or category of land but only lands , held or let for. 
purposes of agriculture or for purposes ancillary thereto, including waste land, 
forest land, land for pastures or sites of buildings and. other structures occupied by 
cultivators of land, agricultural labourers and village artisans. Land which does 
not answer this description is not protected from an attack under Articles 14, 19 and 
31 and it is from this point of view that the cases of the petitioners before us must 
be examined where categories of land other than those stated in Article ’31-A (2) 
(a) (iii) are mentioned. 

A. IC. Sen, Senior Advocate \R. J. Joshi, B. Dutta and Dalip Ad. Desai, Advocates, 
and J.B. Dadachanji, O.C. Adathur and Ravinder Narain, Advocates of Adis. J.B. Dada- 
chanji & Co. with him), for Petitioner (In W.P. No. 148 of 1962). 

Purshottam Trikumdas, Senior Advocate (R. J. Joshi, B. Dutta and Dalip, 
Ad. Desai, Advocates, and J. B. Dadachanji, 0. C. Adathur and Ravinder JY drain. 
Advocates of Ad/s. J. B. Dadachanji & Co., with him), for Petitioner (In W.P. 
No. 149 of 1962). . , 

' R. J. Joshi and B. Dutta, Advocates, and J. B. Dadachanji, 0. C. Adathur and 
Ravinder Narain , Advocates of Ad/s. J. B. Dadachanji & Co., for Petitioners (In 
W.F. Nos, 233 and 238 of 1962). — , v 

Purshottam Trikumdas, Senior Advocate (B. Dutta, Advocate, and J. B- 
Dadachanji, 0. C. Adathur and Ravinder Narain, Advocates of Adis. J B Dadachanii & 
Co., with him), for Petitioners (In W.P. No. 216 of 1963). 

C. K. Daphtary, Attorney-General for India and N. S. Bindra, Senior Advocate, 
(R. H. Dhebar and B. R. G. K. Achar, Advocates, with them), for Respondent No. 1 
(In all the Petitions). 

Order accordingly. 


n Ti 



[Supreme Court.] 

- K. Subba Rao, C.J., 

M. Hidayatullah, 

S. M. Sikri, 

R. S. Bachayoat and 
Raghubar Dayal, JJ. 

30 th September , 1966. 

Election Symbol ‘ Hut 9 and ‘ Tree ’■ 


Samyukta Socialist Party v. 
Election Commission of India. 
C.A. No. 1653 of 1966. 
Madhu Limaye v. 
Election Commission of India. 
W.P. No. 193 of 1966. 

■Conduct of Elections Rides, 1961, rule 5. 


The question is whether the Election Commission acted capriciously or 
without jurisdiction. We think the facts support the action of the Election 
Commission and also that it was within its jurisdiction. If the Praja Socialist Party, 
after the break-up, was a new party or had a new leadership then the symbol, which 
originally belonged to the defunct Praja Socialist Party, could not be claimed by 
the new Praja Socialist Party as a matter of right, but if it was the same party with 
the same leaders which , contested the earlier elections with the symbol of * Hut 9 
there was complete justification in restoring the party to its original position so 
that the advantage of a symbol identified with a party should not be lost to it. 
Although we are clear that a change of symbol by the Election Commission arbitra- 
rily would be outside its competency, because the Rules framed by the Central 
Government and supplemented by the Election Commission in its Notification do 
not contemplate a discretion in the Election Commission, there is some jurisdiction 
in the Election Commission to regulate or restrict the choice of symbols in circum- 
stances such as this. Although no power is given to the Election Commission to 
impose its own wishes on parties or candidates, it can, in a suitable case, restore 
the lost advantage to a party before the symbol can be said to be finally assigned 
to another party. Can we, therefore, say, in this case, that the Election Commission 
imposed its will arbitrarily or capriciously on the Samyukta Socialist Party when 
it took away the symbol of ‘ Hut 9 from it ? On a careful consideration of the corres- 
pondence between the Election Commission on the one hand, and the Praja Socialist 
Party on the other, and takinginto consideiation all available facts, we are satisfied 
that the action of the Election Commission was within its jurisdiction when it recog- 
nized the choice of the symbol by the Praja Socialist Party and cannot be described 
as an interference with the choice of the. Samyukta Socialist Party. 


To begin with the action is bona fide, for no malice or any other improper motive 
has even been suggested. 

It is clear, therefore, that the Election Commission proceeded along the right 
lines and reached the right conclusion both legally and in the light of the facts 
ascertained by it from impartial sources. We see no force in the appeal and it will 
be dismissed but we make no order as to costs. 


H. R. Gokhale, Senior Advocate (/. P. Goyal, Advocate, with him), for Appel- 
lant and Petitioner. 

JV. S. Bindra, Senior Advocate (R. H. Dhebar, Advocate, with him), for 
Respondent No. 1 (In C.A. No. 1653 of 1966) and Respondents Nos. 1 and 3 (In 
W.P. No. 193 of 1966). 

Purshottam Trikumdas, Senior Advocate ( T . R. Bhasin, S. C. Malik, S. R. 
Mehta and IC. L. Mehta, Advocates, with him), for Respondent No. 2 (In C.A. 
No. 1653 of 1966 and W.P. No. 193 of 1966). 

G.R. 


Appeal and Petition dismissed. 
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Bungo Steel Furniture (P.), Ltd. v. 

The Union of India. 
C.As. Nos. 754 and 755 of 1964. 

-Sale of Goods Act ( III o/.1930), section 55— 


[Supreme Court.] 

, V-. Ramaswami, y“ . 

V. Bhargava and 
Raghtibar Dayat, JJ. 

30th September, 1966. 

Contract Act (IX of 1872), section 73 
Award of Arbitrator. ... • 

Rvmaioritv —The High Court, in setting aside the award, was of the view that 
in doling 0 with compensation payable by the Government to the appelant 
the learned Umpire had acted contrary to the principles recognised in law for. assess- 
• „ -nation In our view, considering tlie principles which apply to the 

exercise of the power of a Court to set aside an award of an arbitrator, this order by 

the High Court was not' justified. 

i 1, ' It is now" a well-settled principle that if an arbiter, in deciding a dispute 
before him, does not record, his reasons and does not indicate : the : principles of daw 
' w i •.], t ic i ias proceeded,' the award is not on that account vitiated. It is on y 
when the arbitrator proceeds to give his reasons or to lay down pnnc.ples on which 
he has arrived at liis decisions that the Court is competent to examine whether he 
S proceeded contrary to law and, is entitled to interfere if such error m law is 

apparent, on the face of the award itself. • 

" ' In the circumstances , i t has to be held that the Umpire, in fixing the amount 
of compensation, had not proceeded to follow any principles, the validity of which 
S ho tosSd on the basis of laws applicable to breaches of contract. He awarded 
2s to the extent thaf'he considered right in his discretion without 
■ rivShis reasons Such a decision by an Umpire or an Arbitrator cannot 
bdlSdto be erroneous on the face of the record. We therefore allow the appeals 
with costs, set aside the appellate order of the High Court, and restore that oi the 

learned Single Judge. 

A. K. Sen, Senior Advocate {Uma Mehta, P. K. Chatterjce and P. K. Bose , 

Advocates, with him), for Appellant. 

N. S. Bindra, Senior Advocate (R. N. Sachtliey, Advocate, with him), for Res- 
pondent. 

^ ^ Appeals allowed • 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J.C. Shah, V. Ramaswami and V. Bharg wa, JJ. 
Commissioner of Incomc-lax, Gujarat .. Appellant * 

v. 

Girdiiatdas & Company Private, Ltd. . . Respondent. 

Income-tax Act, (XI of 1922), section 2 (6-A) clause ( c ) (as amended by Finance Act, 1956)— 
Dividend— Company in liquidation — Accimulated profits existing on date of liquidation— Distri. 
bution by liquidator — Amount over and above accumulated surplus — Subsequent distributions — 
If deemed dividend — Whether and to what extent attributable to accumulated profits. 

, r 

The respondent company was voluntarily wound up by a resolution dated 23rd August, 1952, 
and a liquidator was appointed. On the commencement of the winding-up the paid-up capital of 
the company was Rs. 25 lakhs and the accumulated profits amounted to Rs. 5,34,041. Even in 
September, 1952, the liquidator distributed Rs. 17,25,000 to the shareholders. Out of the said 
amount Rs. 52,400 only was treated as dividend under section 2 (6-A) (c) of the Income-tax Act, 1922 
(as it then stood) and tax was levied thereon. Further distributions were made in the succeeding 
years, and in 1956-57 Rs. 75,000 was distributed to the share-holders. The Income-tax Officer in 
the assessment year 1958-59 treatedjthe whole of it as dividend under section 2 (6-A) (c) as amended 
by the Finance Act, 1956 and assessed the same to tax. The assessment was confirmed on appeal 
by the Assistant Commissioner. It was contended by the liquidator in appeal to the Appellate 
Tribunal that (i) the entire accumulated profits was exhausted when in September, 1952, 
Rs. 17,25,000 was distributed and there was no accumulated profit thereafter in the hands of the 
liquidator, and (ii) in the event that whenever distribution was made by him of the assets in his 
hands accumulated profits and the capital should be deemed as distributed, then it must be in the 
same proportion in which th e accumulated profits and the capitalstood at the date of liquidation. 

The Tribunal held against the first objection and did not decide the second : but the questi on, 
whether the said sum of Rs. 75,000 or any part thereof aforesaid could be treated as dividend under 
section 2 (6-A) (c) was referred to the High Court of Bombay, which was ultimately disposed of 
by the High Court of Gujarat. It answered the question in the negative. Hence this appeal to 
the Supreme Court, 

Held : The reason for insertion of section 2 (6-A) (c) was that on a winding up of a company 
the distinction between the assets and undistributed profits disappears vide Commissioners of Inland 
Revenue v. George Burrell, L.R. (1942) 2K..B.52.63. The amount distributed by the liquidator is 
distributed only as capital assets of the company which is not taxable as income under the law 
as it then stood. 

The inclusive definition of “ dividend” in section 2 (6-A), (c) inserted in 1939 was devised to 
include therein distribution of accumulated profits of the company on its liquidation subject to 
certain limitations. 

Thelanguage of section 2 (6-A) (e) as amended by Finance Act, 1956is fairly clear. Even though 
on a winding up the distinction between accumulated profits and assets disappears, the taxing 
authorities may disintegrate the amount distributed into its component parts and determine 
the share attributable to accumulated profits. 

The Income-tax Officer has, therefore, in thefirst instance to determine the accumulated profits 
in the accounts of the company whether capitalised or not, and the rest of the capital assets 
immediately before liquidation : he has then to determine the ratio between such capital assets and 
undistributed profits and apply the ratio to the amount distributed to determine the component 
attributable to accumulated profits. * 

The fund in the hands of the liquidator is one : when the fund or a part of it is distributed 
such distribution is deemed to take place in the same proportion in which the capital and accumu- 
lated profits stood in the accounts of the company immediately before winding up. 


* C.A. No. 690 of 1965. 

scj— 17 


7th October, 1966. 
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That part of Rs- 75,000 which bears the same ratio to Rs. 75,000 which the accumulated profits, - 
at the date of liquidation bore to the total assets of the company before liquidation is “dividend”', 
in the instant case. 

Appeal from the Judgment and Order dated the 22nd June, 1964 of the Gujarat 
High Court in Income-tax Reference No. 10 of 1963. 

B. Sen, Senior Advocate, (T.A. Ramachandran and R.N. Sachthey, Advocates, . 
with him), for Appellant. 

S.T. Desai, Senior Advocate, ( I.N . Shroff, Advocate, with him), for Respondent.; 

The Judgment of the Court was delivered by ■ 

Shah, J . — By a resolution dated 23rd August, 1952, it was resolved to wind up 
the respondent company and to appoint a liquidator for that purpose. The paid-up . 
capital of the assessee was Rs. 25 lakhs, and on the date of commencement of winding 
up it had an accumulated profit of Rs. 5,34,041. From time to time the liquidator 
distributed the assets in his hands among the shareholders. • The following table . 
sets out the distributions made by the liquidator : 


Assessment Year. 

Distribution per share. 

Date of dishibuticn. 

Amount distributed, 

1953—54 

Rs. 600 

9—9—1952 

15,00,000 

> > 

Rs. 90 

25—9—1952 

2,25,000 

1954—55 

Rs. 60 

10—11—1952 

1,50,000 

9i 

Rs. 30 

6—5—1953 

75,000 

31 

Rs. 30 

23—2—1953 (sic.) 

75,000 

1955—56 

Rs. 80 

10—11—1953 

2,00,000 


Out of the distribution made on 9th September, 1952 , the Income-tax Officer 
brought, in the assessment year 1953-54, to tax Rs. 52,400 as “ dividend” within the 
meaning of section 2 (6-A) (c) of the Income-tax Act, 1922, as it then stood. On 
24th July, 1957, the liquidator distributed Rs. 30 per share among the shareholders. 
The Income-tax Officer in the course of assessment for the year 1958-59 sought to 
bring the entire amount of Rs. 75,000 distributed to tax as “ dividend” within the 
meaning of section 2 (6-A) (c) of the Income-tax Act as amended by the Finance Act, 
1956. The objections raised 'by the liquidator were rejected and the amount was 
brought to tax. The Appellate Assistant Commissioner confirmed the order of the 
Income-tax Officer. In appeal to the Tribunal on behalf of the assessee, it was urged 
that the entire accumulated profit was exhausted when Rs. 17,25,000 were distributed 
in the year 1952 and thereafter there were no accumulated profits in the hands of the 
liquidator which could be distributed ; and that in any event whenever distribution 
is made of the assets in the hands of the liquidator, accumulated profits and the capital 
must be deemed to be distributed in the same proportion in which the accumulated 
profits and the capital stood at the date of liquidation. The Tribunal rejected the 
first contention and did not consider the second. ' ■ 

The Tribunal referred the following question to the High Court of Judicature at 
Bombay ynder section 66 (1) of the Income-tax Act, 1922 : ■ 

“ Whether on the facts and in the circumstances of the case the sum of Rs. 75 000 or any part . 
thereof could be treated as dividend under section 2 (6-A) (c) of the Indian Income-tax Act, 1922 ? ”• 

The reference was transferred after reorganisation of the State under the Bombay 
State Reorganisation Act, 1950, to the High Court of Gujarat for hearing and disposal 
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Ths reference was heard before a Bench consisting of Shelat, C.J., and Bhagwati, J., 
The two learned Judges differed, and the case was referred to Balcsbi, J. Bakshi, J., 
agreed with Bhagwati, J., and answered the question referred to in the negative. 

To appreciate the arguments advanced at the Bar, it is necessary to notice the 
changes which were made from time to time in section 2 (6-A) (c) "of the Indian 
Income-tax Act, 1922, and the reasons for enacting and amending that clause. Clause 
(6-A) which defines “dividend” was inserted in the Indian Income-tax Act by Act 
VII of 1939. As originally enacted, it provided insofar as it is material for the 
purpose of this appeal : 


“ ‘ dividend ’ includes — 


(a) * * * 

(b) * * * 

(c) any distribution made to the shareholders of a company of its accumulated profits of 
the company on the liquidation of the company : 

Provided that only the accumulated profits so distributed which arose during the s'x previous 
years of the company preceding the date of liquidation shall be so included.” 


By section 3 of the Finance Act, 1955, the proviso to clause ( c ) was deleted 
and -by section 3 of the Finance Act, 1956, with effect from 1st April, 1956, the 
following clause (c) was substituted : 

“ (c) any distribution made to the shareholders of a company on its liquidation, to the extent 
to which the distribution is attributable to the accumulated profits of the company immediately 
before its liquidation, whether capitalised or not.” 

By section 17 (2) of the Indian Companies Act, 1913, Reg. 97 of Table A was 
on; of the obligatory regulations which had to be adopted in terms identical with or to 
the same effect in the Article of Association of every company. Regulation 97 
provided that : 


"No dividend shall be paid, otherwise than out of profits of the year or any other undis- 
tributed profits.” 

Distribution of the profits of the year or of accumulated profits was therefore 
“ dividend” within the meaning of the Companies Act, 1913. and also of the Income- 
tax Act 1922. By Act VII of 1939 an inclusive definition of “ dividend” was divised, 
so as to inelude'th erein heads of distribution by a company which may not normally 
be regarded as dividend ; and on; such head was in clause (c). The reason for insertion 
of the clause was that on winding up of a company the distinction between the assets 
and undistributed profits disappears. It is well settled that a company as a going 
concern distributing profits of the year or accumulated profits is regarded as distri- 
buting dividend among the shareholders, but if the company is wound up before 
distributing its accumulated profits, any distiibution of profits by the liquidator is 
not regarded under the Companies Act as dividend. In Commissioners of Inland 
Revenue v. George Burrell 1 , Pollock, M.R., observed ; 

“* * * * it is a misapprehension, after the liquidator has assumed his 

duties, to continue the distinction between surplus profits and capital . Lord Macnagh cn in ir • 
Cropper =, the case which finally determined the rights inter se of the preference and ord r J - _ 
'ciders ln t , ho Bridgewater Canal, said : ‘ I think it rather leads to confusion lofpe-I .oft. he assets 
which are the subject of this application as ‘ surplus assets’ as if they were an accretion . 
o the capital of the company capable of being distinguished from it and open to d 
nr°? S - They are part parcel of the property of the company-part and 

or common fund — which at the date of the winding up represented the capital ofth P 

The amounts distributed to the shareholders by a liquidator are therefore is 
tnbuted as capital of the company, since ths liquidator has no power to distribu 
dividend, and the sum, received by the shareholders cannot be disintegrated into 
capital and profits, by examining the accounts of the company when it was <. g 
concern. 

' >e scheme of the Indian Companies Act closely followed the j English 
p arties Act and the view expressed in George Burrell’s case , applied 

L L,R. (1924) 2 K.B. 52, 63 . 2. (1889) L.R- 14 A-C. 525, 546. 
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made by liquidators, and those distributions were not liable to be taxed as dividend. 
The Parliament with a view to avoid escapement of tax devised a special definition 
of the word “dividend” and incorporated it by Act VII of 1939 as section 2 (6-Aj. The 
effect of the provision was to assimilate the distribution of accumulated profits 
by a liquidator to a similar distribution by a company as a going concern but subject 
to the limitation that while in the latter the profits distributed will be dividend what- 
ever the length of the period for which they were accumulated, in the former such 
profits may be dividend only insofar as they come out of profits accumulated within 
six years prior to liquidation. Tt also appeared from the language used that profits 
of the current year during which the company was ordered or resolved to be wound 
up could not be included in the expression “dividend” ; see Sheth Haridas 
Achratlal v. Commissioner of Income-tax, Bombay North, Kutch and Saurashtra, 
Baroda 1 . By the Finance Act, 1955, the proviso to clause f c) was deleted and in 
consequence thereof the limitation relating to the period during which the profits 
were accumulated ceased to apply in the determination whether the amount distributed 
by the liquidator was dividend. Even after the amendment by the Finance Act, 
1955, the language of the clause was found to be somewhat inapt and the Legislature 
by the Finance Act 1956 recast clause fc). 

The Tribunal was of the view that, 

“ Ifearlier any distribution has been made, but such distribution or part of such distribution 
has not been considered as dividend, then, any subsequent distribution, if itis capable of being con- 
sidered as dividend must be so held to be so.” 

Shelat C.J., opined that section 2 (6-A) (c) is not a charging section which 
levies tax on a particular fund from out of which a limited fund is carved out by the 
proviso. The learned Chief Justice observed 5 

“ The legislative intent is clear, namely to treat that portion of the amount distributed by the 
liquidator as chargeable as dividend which the Income-tax Department can trace to accumulated 
profits of the last six years and that portion only. * * * and therefore it is in respect of that 

limited fund only that the Department is permitted to go behind the liquidation proceedings and 
to disintegrate the assets lying with the liquidator.” 

The reasoning underlying these observations of the learned Chief Justice is that 
in the process of disintegration of an amount distributed, only the share which is 
brought to tax is dividend, and the rest continues to bear the character of capital* 

Bhagwati, J., observed, • 

“ that what the Legislature intended to achieve by enacting section 2 (6-A) (c) was to bring 
within the ambit of taxation the fund constituted of what were accumulatcd'profits at the date of 
liquidation when it reaches the hands of the shareholders in liquidation. If a distribution in liquida- 
tion comes out of the source of accumulated profits — and whetherit comes out of that source or not 
is nota question dependent on section 2 (6-A) (c) — section 2 (6-A) (c) declares that though under 
law, apart from the section, it would be capital and, therefore, not chargeable, it shall be regarded 
as dividend and taxed as such in the hands of the shareholders.” 

Bakshi, J., substantially agreed with Bhagwati, J., and held that since. the 
Tribunal had not disintegrated Rs. 75,000 distributed, for ascertaining whether any 
part of it came out of the accumulated profits, no part of Rs. 75,000 could be regarded 
as dividend. 

The Tribunal was therefore of the view that in a distribution by a liquidator in 
any year, only that amount which is brought to tax as dividend may be deemed to . 
com; out of the accumulated profits on disintegration of the two components,’ and 
that process will go on till the accumulated profit account in a notional sense is ex- 
hausted. On this view the amount distributed is disintegrated, as if it came out of 
two funis nationally distinct to the extent to which any part bears tax it is to be 
regarded as coming out of the accumulated profits, and the rest out of the capital. 
Shelat, C.J., expressed substantially the same view. Bhagwati and Bakshi, JJ., 
were of the view that since the enactment of section 2 (6-A) (c), in the hands of the _ 
liquidator, accumulated profits and capital may be deemed separate funds, and in - 

I. I.L.R, (1955) Bojn. 761 : 57Bom.L.R.425 : (1955) 27 I.T.R. 684 : A-I.R- 1955 Ecny 338. 
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th; case of each distribution the source from which the amount is withdrawn should 
be determined. If the source from which the amount is distributed is capital, the 
distribution is not taxable, if it is accumulated profit, it is taxable. 

The language used by the Legislature in section 2 (6- A) (c) as amended by the 
Finance Act, 1956, is fairly clear. There is in the hands of the liquidator only one 
fund. When a distribution is made out of the fund, for the purpose of determining 
tax liability, and only for that purpose, the amount distributed is disintegrated into 
its components — capital and accumulated profits — as they existed immediately 
before the commencement of liquidation. In any distribution made to the share- 
holders of a company by the liquidator, that part which is attributable to the accumu- 
lated profits of the company immediately before its liquidation, whether such profits 
have been capitalised or not, would be treated as dividend and liable to tax under the 
Act. The provision was intended to supersede the application of the principle of 
George Burrell's case 1 , that is to enact that even though on a winding up of a com- 
pany the distinction between the assets and the accumulated profits disappears, the 
taxing authority may disintegrate the amount distributed into its component parts 
and determine the share attributable to accumulated profits. The amount distributed 
would therefore be deemed to be received by the shareholders partly as accumulated 
profits and the rest as capital, the proportion being the same which the accumulated 
profits bore to the capital in the accounts of the company at the commencement of 
winding-up, and that part of the receipt which is attributable to the accumulated profits 
would be taxable. The Income-tax Officer has therefore in the first instance to deter- 
mine the accumulated profits in the hands of the company whether capitalised or not, 
and the rest of the capital immediately before the liquidation ; he has then to deter- 
mine the ratio between such capital and the undistributed profits and to apply the 
ratio to the amount distributed to determine the component attributable to accumu- 
lated profits. There is in section 2 (6-A) (c) no warrant for the view that .in the 
course of liquidation the accumulated profits exist as a separate fund even in a notional 
sense. Each distribution is of a consolidated amount which represents both capital 
and accumulated profits. There is also nothing in the clause which supports the 
view that whatever is brought to tax by the taxing authorities in a given year is divi- 
dend, and the rest represents the assets of the company. The fund in the. hands of 
the liquidator is one ; when the fund or a part of it is distributed, the distribution is 
deemed to take place in the same proportion in which the capital and accumulated 
profits stood in the accounts of the company immediately before the winding up. 

We discharge the answer recorded by the High Court, and record the answer 
that, 

“ that part of Rs. 75,000 which bears the same ratio to Rs. 75,000 which the accumulated 
profits at the date of liquidation bore to the total assets of the company immediately tciorc 
liquidation is dividend”. 

In the present case the Tribunafhas not determined what part of Rs. 75,000 
represents accumulated profits. But on the view we have taken of the true meaning 
of section 2 (6-A) (c) of the Act, the Tribunal was bound to do so. 

The appeal is therefore partially allowed. There will be no order as to costs. 

K.G.S. High Court’s answer set aside ; Answer 

recorded accordingly. 


1. L.R. (1924) 2 K.B. 52. 
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THE SUPREME COURT OF INDIA. ' y 

■ Present: — J. C. Shah and V. Bhargava, JJ. ~ ' 

Sree Meenakshi Mills, Ltd., Madurai .. Appellant *• . 

.v. ' . ; ' • • 

Commissioner of Income-tax, Madras .. Respondent. 

Income-tax Act, (XI of 1922), section 10 (2) (xv)— Business expenditure — Lcfal expenses — 
Restrictions in the carrying on of a business — Imposed by legislative or executive act — Legal pro- 
ceedings to qUash act— Expenses— Allowable business expenditure — Expenditure incurred need not be 
directly to earn income — Persistence in proceedings by filing successive appeals or ultimate failure 
— Not relevant — Assessee, mills carrying on business — Cotton spinning aid wcavirf, • — Be li\ civ of 
yarn, manufactured, to weavers outside for weaving into cloth — Cotton Control Order — Assessee 
prohibited from delivering yarn to such weavers — Legal proceedings and successive appeals to quash 
the order — Expenses thereof and costs payable to Government — Permissible business expenditure. 

The assessee-mills was carrying on business of cotton spinning and weaving. _ As its handlocms 
were inadequate to weave the yarn produced by the mills, part of the yarn produced was distributed 
to weavers outside the factory engaged by the assessee to weave the yarn into cloth. On 7th 
February, 1946 the Textile Commissioner issued an order under Cotton Cloth and Yarn (Control) 
Order, 1945, prohibiting the assessee from selling or delivering yarn manufactured by it to such 
weavers. When the assessee claimed that the prohibition was ultra vires the authority conferred 
under the Control Order and continued to deliver yarn to weavers outride the factory, the Textile 
Commissioner issued another order prohibiting such delivery on 20(h February, 1946. The assessee 
filed a petition for a writ of mandamus in the High Court praying for an order against the Textile 
Commissioner seeking him to forbear from acting under the Order. On the dismissal of the petition 
as not maintainable the assessee went in successive appeals and ultimately the Privy Council dismissed 
the appeal. The costs incurred in prosecuting the proceedings and costs ordered to be paid to 
Government by the assessee were claimed as business expenditure under section 10 (2) (xvi) . On 
the rejection of the claim by the department, Tribunal and the High Court, the assessee appealed* 
The Tribunal had found that the assessee did not, after 20th February, 1946, deliver any yarn to 
weavers outside the factory. 

• 

Held, that the expenditure incurred to resist, in a civil proceeding, the enforcement of a measure 
— legislative or executive — which imposes the restrictions on the carrying on of a business, or to 
obtain a declaration that the measure is invalid would, if other conditions arc satisfied, be admissible 
under section 10 (2) (xv) of the Act as a permissible deduction in the computation of taxable income. 

The primary motive in incurring the expenditure admissible to deduction under section 10 (2) 
(xv) need not be directly to earn income thereby. '. : 

Persistence of the assessee in launching the proceeding and carrying it frem Court to Court and 
incurring expenditure for that purpose or the failure of. such proceedings cannot be a ground for 
disallowing the claim. 

Held on facts : the object of the petition filed by the assessee was to secure a declaration that the 
order dated 20th February, 1946insofarasitsoughttoputrestrictionsuponthcrightof thcasscsscc 
to.carry on its business in the manner in which it was accustomed to do was unauthorised and to 
prevent enforcement of the order ; thereby the assessee was seeking to obtain an order from the 
Court enabling the business to be carried on without interference. The finding of the Tribunal 
(the High Court ought to have taken this fact from the statement of the case and not from the other 
proceedings filed by the assessee in the civil Court) was that after 20th February, 1946 the assessee 
did not distribute any yarn contrary to the order. It cannot therefore be said that the assessee was 
seeking to protect itself against a criminal prosecution and the consequences arising from infringe- 
ment of the order dated 20th February, 1946. The expenditure was an allowable deduction under • 
section 10 (2) (xv). 

Appeal by Special Leave from the Judgment and Order dated the 19tli September . 
1962, of the Madras High Court in Tax Case No. 87 of 1960. ' 

19th September, 1966. 


* CAs. Nos. 557 and 558 of 1965, 
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R. Ganapathy Iyer, Advocate, for Appellant . 

R. M. Hazamavis, Senior Advocate, (J?. N. Sachthey, Advocate, with him), 
for Respondent. 

Tire Judgment of the Court was delivered by 

Shah, J . — Sree Meenakshi Mills, Ltd.— a company incorporated under the 
Indian Companies Act with its registered office at Madurai carries on business of 
cotton spinning and weaving. In the premises of the factory of the company there 
are installed 80 handlooms. These handlooms were found inadequate to weave the 
yarn produced by the factory and a part of the yarn produced was distributed to 
weavers outside the factory who were engaged by the company to weave the yarn 
into cloth. Under clause 18-B of the Cotton Cloth and Yarn (Control) Order, 

1945, issued by the Government of India, the Textile Commissioner was authorized 
to direct any manufacturer or dealer or any class of manufacturers or dealers, inter 
alia, not to sell or deliver any yarn or cloth of specified description except to such 
person or persons and subject to such conditions as the Textile Commissioner may 
specify. On 7th February, 1946, the Textile Commissioner issued an order directing 
the company not to sell or deliver any yarn manufactured by the company except 
to such person or persons as the Textile Commissioner may specify. It was recited 
, in the order that “ nothing in this order shall apply to a sale or delivery made, in 
pursuance of clause 18-A of the'said order, to any dealer in yarn not engaged in the 
production of cloth on handlooms or powerlooms”. The company addressed a 
letter on 13th February, 1946 tothe Textile Commissioner submitting that the pro- 
hibition in general terms was ultra vires the authority conferred by the Cotton 
Clpth and Yarn (Control) Order. The company continued notwithstanding the 
prohibition to deliver yarn to weavers and did so till 20th February, 1946. This 
yarn was seized under the orders of the Textile Commissioner. On 20th February, 

1946, the Provincial Textile Commissioner purporting to act in exercise of authority 
conferred upon him by a notification issued by the Government of India, issued an 
order addressed to the company that : 

“ You should accordingly confine your delivery to the categories of persons notified below : — 

(«) Licensed yarn dealers (in accordance with the said 18-A of the Control Order). 

(6) To consumers who purchased yarn directly from you during the basic period 1940 — 42 
(in accordance with my circular letter dated 4th January, 1946 referred to above). 

. (c) Yourhandloom factory situated in the premises of your Mills at Madurai (just the 
quantity of yarn required). 

Note. — Any other delivery of yarn by you which is not covered by a special order or permis- 
sion of the Textile Control Authorities will accordingly be a contravention of the Textile Commis- 
sioner’s order under clause 18-B referred to above.” 

After this order was issued, the company did not deliver any yam to weavers. 


On 4th March, 1946 the company filed a petition for a writ of mandamus in 
the High Court of Madras under section 45 of tfie Specific Relief Act praying for an 
order directing the Provincial Textile Commissioner, Madras, to desist from seizing 
the yarn supplied to the weavers at or around Madura and Rajapalayam for the 
purpose of converting the yarn belonging to the company into cloth ; to restore to 
the company or to direct the Provincial Textile Commissioner and his subordinates 
to restore the yarn already seized ; and to forbear from seizing or to direct the sub- 
ordinates of the Provincial Textile Commissioner to forbear from seizing the yarn 
that may be entrusted to the weavers by the company in the usual course of business 
according to the practice already obtaining for conversion into cloth. This petition 
was dismissed by Kunhi Raman, J., and the order of dismissal was confirmed m 
appeal by the High Court. The matter was then carried in appeal to the Privy 
Council. The Judicial Committee dismissed the appeal filed by the^ company, 
tuey held, agreeing with the High Court, that the expression ‘ deliver m clause 
18-B, sub-clause (1) (b), of the Cotton Cloth and Yarn (Control) Order, 1945, is used 
w its ordinary broad sense of handing over possession, as distinct from passing o 
Property, and would include delivery of possession to a bailee. Accordingly, delivery 
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of part of its yarn by the company to owners of handlooms outside the mill premises 
for conversion of the yarn into cloth for the company was in contravention of the 
order made under clause 18-B, sub-clause (1) (b). The Judicial Committee also held 
that a petition under section 45 of the Specific Relief Act, 1877, directing the Pro- 
vincial Textile Commissioner to desist from seizing the yarn supplied to the weavers 
and to restore to the company the yarn already seized was incompetent as the acts 
in respect of which relief was asked for took place outside the limits of the Ordinary 
Original Civil Jurisdiction of the High Court. 

The company spent Rs. 20,035 in prosecuting the proceedings under section 45 
of the Specific Relief Act and had also to pay Rs. 5,912 as costs to the Government 
of the unsuccessful appeal to the Judicial Committee. In its returns of income the 
company claimed deduction of the amounts of Rs. 20,035 and Rs. 5,912 for the 
assessment years 1949-50 and 1950-51 respectively as being expenditure wholly and - 
exclusively laid out for the purpose of its business. The claims were rejected by the 
departmental authorities, and by the Income-tax Appellate Tribunal. The Tribunal , 
then referred the following question to the High Court of Judicature at Madras : 


“ Whether the expenses of Rs. 20,035 incurred in the assessment year 1949-50 and Rs. 5,912 
(relating to the assessment year 1950-51) being the cost paid to Government as directed by the : 
Privy Council were expenses incurred in the ordinary course of business and allowable as 
deductions?” 

\ 

The question as framed is somewhat vague. But it is common ground that the. 
company claimed deduction under section 10 (2) (xv) of the Indian Income-tax Act, . 
1922 on the footing that the two amounts represented expenditure laid out wholly 
and exclusively by the company for the purpose of its business. ■ The High Coqrt 
answered the question in the negative. With Special Leave, the company has 
appealed to this Court. ■ . 

The Tribunal has found that after the order dated 20th February, 1946 was. 
issued, the company did not deliver yarn to any weaver. It is recited in the judg- 
ment of the Tribunal that a “correct order by the proper authorities was passed J ’ 
on 20th February, 1946 and thereafter the company did not distribute any yarn 
to weavers. The averments made by the company in the petition under section 45 
of the Specific Relief Act, are somewhat involved, but in substance the claim of 
the company was that the Provincial Textile Commissioner was incompetent to . 
pass the order dated 20th Feburary, 1946 which placed restrictions on the business 
of the company and the order was “ likely to cause irreparable and irretrievable 
injury ”, and it was prayed that an order do issue under section 45 of the Specific 
Relief Act restraining the Provincial Textile Commissioner from enforcing the order 
and the Textile Commissioner be prohibited by an order from seizing the yarn deli- 
vered to the weavers outside the factory and be further ordered to restore the yarn 
already seized. No clear averment was made in the petition about the date on 
which the yarn seized had been delivered by the company to the weavers. 


This petition failed, because the High Court had no jurisdiction to entertain 
the petition, and also because the expression “deliver” used in clause 18-B of the 
Control Order included handing over of yarn to the weavers outside the premises 
of the factory for conversion into cloth. But expenditure incurred in prosecuting 
a civil proceeding relating to the business of an assessee is admissible as expenditure 
laid out wholly and exclusively for the purpose of the business even if the proceeding 
is decided against the assessee. It was held by this Court in Commissioner of Income- 
tax, West Bengal v. II. Hirjee 1 , that the deductibility of expenditure under section. 
10 (2) (xv) must depend on the nature and purpose of the legal proceeding in relation .. 
to the business who£e profits are under computation and cannot be affected by the . 
final outcome of that proceeding. The proceeding started by the company was in 
relation to the business of the company. The company was thereby seeking relief 
against interference by the executive authorities in the conduct of its business in the 


1. (1953) S.C.J. 448 : .,(1953) 1 M.LJ. 849 : 
(1953) 23 I.T.R. 427: (1953) S.C.R. 714: A.I.R. 


1953 S.C. 324. 
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manner in which it was being carried on previously. It was also seeking to obtain 
an order for restoration of its goods which were seized. It may be granted that 
the company was, in starting the proceeding, ill-advised. However wrong-headed, 
ill-advised, unduly optimistic or over-confident in his conviction the assessee may 
appear in the light of the ultimate decision, expenditure in starting and prosecuting 
the proceeding may not be denied admission as a permissible deduction in computing 
the taxable income, merely because the proceeding has failed, if otherwise the 
expenditure is laid out for the purpose of tne business wholly and exclusively, i.e., 
reasonably and honestly incurred to promote the interest of the business. Persistence 
of the assessee in launching the proceeding and carrying it from Court to Court 
and incurring expenditure for that purpose again cannot be a ground for disallowing 
the claim. 


Under section 10 (2) (xv) of the Indian Income-tax Act as amended by Act VII 
of 1939 expenditure even though not directly related to the earning of income may 
still be admissible as a deduction. Expenditure on civil litigation commenced or 
carried on by an assessee for protecting the business is admissible as expenditure under 
section 10 (2) (xv) provided other conditions are fulfilled, even though the expenditure 
does not directly relate to the earning of income. Expenditure incurred not with 
a view to direct and immediate benefit for purposes of commercial expediency 
and in order indirectly to facilitate the carrying on of the business is therefore 
expenditure laid out wholly and exclusively for the purposes of the trade. In Morgan 
(Inspector of Taxes) v. Tate & Lyle, Ltd. 1 ) the House of Lords held that expenditure 
incurred by a company engaged in sugar refining, in a propaganda campaign to oppose 
the threatened nationalization of the industry was a sum wholly and exclusively laid 
out for the purpose of the company’s trade and was an admissible deduction from 
its profits for income-tax purposes. A majority of the House held that the object 
of the expenditure being to preserve the assets of the company from seizure and so 
to enable it to carry on and earn profits, the expenditure was a permissible deduction 
under rule 3 (a) of the Rules applicable to Cases (1) and (2) of Schedule D of the 
Income-tax Act, 1918. 


The object of the petition filed by the company was to secure a declaration that 
the order dated 20th February, 1946 in so far as it sought to put restrictions upon 
the right of the company to carry on its business in the manner in which it was 
accustomed to do was unauthorized and to prevent enforcement of that order : 
thereby the company was seeking to obtain an order from the Court enabling the 
business to be carried on without interference. Expenditure incurred in that behalf 
would without doubt be expenditure laid out wholly and exclusively for the 
purpose of the business of the company. 


It was argued however that the yarn delivered by the company to the weavers 
contrary to the prohibitory order dated 20th February, 1946, was attachedunder the 
order of the Provincial Textile Commissioner, and since the company violated the 
prohibitory order, the primary object of the petition for mandamus instituted by the 
company was to secure protection against prosecution of the company and an order 
for return of the goods in respectof which an offence was committed. Expenditure 
incurred in prosecuting that claim was, it was said, not laid out wholly and exclusively 
mr the purpose of the business. Reliance was placed upon the judgment of this Court in 
-ft. Ilirjee's case*, in which it was held that a person who was prosecuted for an offence 
under section 13 of the Hoarding and Profiteering Ordinance, 1943, on a charge of 
selling goods, at prices higher than were reasonable, in contravention of the pro- 
visions of section 6 thereof, and a part of his stock was seized and taken away, was 
not entitled to claim deduction under section 10 (2) (xv) of the Income-tax Act for 
the sums spent in defending the criminal proceedings against him because the 
expenditure could not be said to have been laid out and expended wholly and exclusi- 
vely for the purpose of the business. But the assumption underlying the argument is 
not true. The Tribunal has in the Statement of The Case observed in paragraph 2 ■ 


3 WT ( 1 D 5 tl 26 , I - T -' R - 195 :35T.C.367 : (1954) 
• w -L-R. 85: (1954) 2 All E.R. 413. 


SCJ—18 


2. (1953) S.CJ. 448 : (1953) 1 M.L.J. 849 : 
(1953) S.C.R. 714. 
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“ Subsequently, on 20th February, 1946, aproper order by the appropriate authority was passed 
and it is common ground that after that date, at any rate no further distribution of yarn was made 
by the assessec. In the interim (period) between 7th February, 1946 and 20th February', 1946, the 
yarn which was distributed to the handloonv weavers was the subject of seizure by the Provincial 
Textile Commissioner and this the assessec sought to resist by filing an application under section 
45 of the Specific Relief Act (I of 1877) * * 

’ , , In the view of the Tribunal tlie company did not act in violation of the terms . 
of the order dated 20th February, 1946 ; it cannot therefore be said that the com- 
pany was seeking to protect itself against a criminal prosecution and the consequences 
arising .from the infringement of the order dated 20th February, 1946. 

" It is true that in the judgment in appeal from the order refusing mandamus , 
Leach, C.J., speaking for the Court observed (See Sree Meenakshi Mills v. Provincial 
^Textile Commissioner, Madras 1 ) : 

“ In spite of the fact that this order in effect prohibited the appellant delivering yam to owners 
of handlboim situated outside the mill premises, the appellant continued to deliver yarn to such 
weavers, and” ■' • 1 • ~ 

the Judicial Committee observed :• 

“Despite the prohibition the appellant continued to deliver yarn to such owners in order (as 
already mentioned) that they might turn the yarn into cloth and bring the article back to the mills.” 
(See Sree Meenakshi Mills, Ltd. v. Provincial Textile Commissioner, Manias-). . . 

Bat the Tribunal has observed in its order dismissing the appeal filed by the com- 
.pany that it was “ not disputed before them ” that after 20th February, 1946, the 
company did not distribute any yarn. 

The question referred in this case must be decided not on what was found or 
observed by the High Court in appeal from the order in the proceedings under section 45 : 
of the;Specific Relief Act or by the Judicial Committee, but upon findings of fact 
recorded by the Tribunal. It is unfortunate that the High Court took the facts not 
from the Statement of The Case, but apparently from the judgment of the Judicial 
Committee. The High Court assumed that the company had contravened the law 
because it delivered yarn to weavers in contravention of the order dated 20th 
February, 1946. But the assumption on which the discussion is founded is erroneous. 

The High Court also thought that expenditure to fall within the terms of 
section 10 (2) (xv) must be one for the purpose of earning income, and there was no 
material on the record to show that the expenditure was so incurred. If it is intended 
thereby to imply that the primary motive in incurring the expenditure admissible 
to deduction unier section 10 (2) (xv>) must be directly to earn income thereby, we 
are with respect unable to agree with that view. 

This Court in Com nissiomr of Income-tax, Kerala v. Malayalam Plantations, 
Ltd. s , observed : 

“ Tin expression 1 for the purpose of the business ’ is wider in scope than the expression ‘ for 
the purpose of earning profits.’ Its range is wide : it may take in not only the day-to-day running 
of a badness, blit also the rationalization of administration and modernization of its machinery t 
it may include msasures for the preservation of the business or for the protection of its assets and 
property from expropriation, coercive process or assertion of hostile title : it may also comprehend 
payment of stautory dues and taxes imposed as a precondition to commence or for carrying on 
of a business ; it may comprehend many other acts incidental to the carrying on of a business.” 

Expenditure incurred to resist in a civil proceeding the enforcement of a measure v 
—legislative or executive— which imposes restrictions on the carrying on of a 
business, or to obtain a declaration that the measure is invalid wouldj if other condi- : 
tions are satisfied, be admissible, in our judgment, under section 10 (2) (xv) as a ' 
permissible deduction in the computation of taxable income. ' ' 
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The appeals are therefore allowed. The question referred is answered in the 
affirmative. The appellant-company will be entitled to its costs in this Court and 
the High Court. One hearing fee, 

V.S. ' Appeals allowed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present J. R. Mudholkar and V. Ramaswami.JJ. 

Ram Chandra Aggarwal and another . . Appellants ' * 

\ 

V . 

Tire State of Uttar Pradesh and another ' - . Respondents. 

The Attorney-General for India . • Intervener. 

Civil Procedure Code (K0/T9O8), section 24 — Power of transfer — District Judge if can transfer reference by 
Magistrate to a civil Court under section 146 of the Criminal Procedure Code to another civil Cowl — Court to which 
T efirence is made — If persona desxgnata — Proceeding if writ proceeding to which Civil Procedure Code applies. 

No doubt a Magistrate while discharging his function under the Code of Criminal Procedure 
under section 145 (1), would be exercising his criminal jurisdiction because that is the only kind of 
jurisdiction which the Code confers upon the Magistrates but when the Magistrate refers the question 
to a civil Court he does not confer a part of his criminal jurisdiction upon the civil Court. The refer, 
ence is to the civil Court and not to persona designate. The proceedings before the civil Court are 
civil proceedings. 

The provisions of section 24 (1) (i) of the Code of Civil Procedure are available with respect to a 
proceeding arising out of a reference under section 146 (1), Criminal Procedure Code. Such pro. 
ceeding can be transferred under section 24 to another Subordinate civil Court (Munsiff s Court) 
by the District Judge or High Court. 

Appeal from the Judgment and Order dated the 26th October, 1964, of th c 
Allahabad High Court in Criminal Revision No. 808 of 1963. 

- J. P. Goyal, Advocate, for Appellants. 

0 . P. Rana and Atiqur Rchman, Advocates, for Respondent No. 1. 

S. K. Mehta and K. L. Mehta, Advocates, for Respondent No. 2. 

B, R. L. Iyengar, Senior Advocate (B. R. G. K. Achar, Advocate, with him), for 
Intervener. 


The Judgment of the Court was delivered by 

Mudholkar, J . — The only point which falls to be decided in this appeal by 
certificate granted by the High Court at Allahabad is whether the District Judge 
has jurisdiction under section 24 of thc Code of Civil Procedure to transfer a reference 
made by a Magistrate to a particular civil Court under section 146 of the Code of 
Criminal Procedure to another civil Court. It arises this way. Proceedings 
under section 145, Criminal Procedure Code, were initiated by a Magistrate on 
the basis of a report of a police officer to the effect that a dispute likely Jo cause a 
breach of the peace exists concerning a plot of land situate within the jurisdiction o 
the Magistrate between the parties mentioned in the report and praying for appro- 
bate action under section 145 of the Code of Criminal Procedure. The learned 
Magistrate upon being satisfied about the possibility of a breach of the peace ma e 
preliminary order under section 145, Criminal Procedure. Cede, attached t ic pro 
perty to which the dispute related and called upon the parties to adduce evi cr J 
! n respect of their respective claims. In due course he recorded the evi cnce 
e was unable to make up his mind as to which of the parties was m possessio 
p date of the preliminary order and within two months thereof. He, . •! 

referred the case under section 146 (1) of the Criminal Procedure Codeto a ®v. 
jurt f 0r decision as to which of the parties was in possession at t e rj shall 

. lm c and in the meanwhile directed that the attachment of t ie p _ 


*Dr. A. No. 113 of 1965. 
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continue. The reference went to tire Court of the Munsiff within whose territorial 
jurisdiction the property was situate. But thereafter one of the parties Brij Gopal 
Binani, respondent No. 2 before us, made an application to the District Judge 
under section 24, Civil Procedure Code, for transfer of the case to some other Court. ' 
The ground given was that in the execution case out of which proceedings under 
section 145, Criminal Procedure Code, had arisen the same Munsiff had made an 
order against him depi'iving him of costs. The Munsiff having no objection to 
the transfer the District Judge transferred the case to the Court of another Munsiff. 
The opposite parties, that is, the appellants before us — Ram Chanclra Aggarwal and 
Kedar Prasad Aggarwal — acquiesced in the order of transfer and did not raise any 
question as to the jurisdiction of the transferee Court to hear and decide the reference. 
Eventually evidence was led by both sides and finding given by the transferee' 
Court. This finding was in favour of the second respondent. After receiving . 
the finding the learned Magistrate heard the parties and held that it was the second 
respondent who was in possession at the relevant date and passed an order under 
section 145 (6), Criminal Procedure Code, pursuant thereto. A revision application 
was preferred by the appellants before the Court of Sessions in which the objection 
was taken for the first time that the decision of the civil Court was a nullity because 
it had no territorial jurisdiction over the subject-matter of the dispute. It was 
further contended that the District Judge had no jurisdiction to transfer the case 
and that consequently the ultimate order made by the learned Magistrate was a 
nullity. The learned Additional Sessions Judge who heard the revision application 
rejected these contentions on the ground that they were not raised earlier. The ' 
appellants then took the matter to the High Court in revision. The appellants 
rested their revision application on the sole ground that section 24, Civil Procedure , 
Cede, was not available in respect of a reference under section 146 (1), Criminal 
Procedure Code, and that, therefore, the proceedings subsequent to the transfer 
of the reference from the Court of one Munsiff to that of another are a nullity. . 
The High Court permitted the point to be urged. The attack was based upon 
two grounds: that the reference under section 146 (1), Criminal Procedure Code, 
was to a persona designata and that the provisions of section 24, Civil Procedure Code, 
were not available with respect to it. The second ground was that the proceeding 
before the civil Court was not a civil proceeding within the meaning of 
section 141, Civil Procedure Cede. The High Court negatived both the grounds 
on which the contention was based. 

On behalf of the appellants Mr. Goyal has reiterated both the contentions’. 

In fairness to Mr. Goyal it must be said that his attack on the order of the District 
Judge transferring the case under section 24, Civil Procedure Code, was based more 
on the ground that the reference under section 146 (1), Criminal Procedure Code is 
not a civil pro cecding than on the ground that that reference was to a persona designata. 
However, as he did not wish to abandon the other point we must deal with it even 
though Mr. B. R. L. Iyengar who appears fur the State conceded that a reference 
under section 146 (1) is to a constituted Court and not to a persona designata. 

In Balakrishna Udayar v. Vasudeva Aiyar 1 , Lord Atkinson has pointed out, the 
difference between a.. persona designata and a legal tribunal. The difference is this 
that the “ determinations of a persona designata are not to be treated as judgments of 
a legal tribunal'’'’. In the Central Talkies, Ltd. v.' Dwarka Prasad 2 , this Court . has 
accepted the meaning given to the expression persona designata in Osborn's Concise 
Law Dictionary, 4th cdn., p. 263 as “ a person who is pointed out, or ^described as 
an individual, as opposed to a person ascertained as a member of a class, or as filling 
a particular character". Section 146 (1), Criminal Procedure Code, empowers, a 
Magistrate to refer the question as to whether any,' and if so, which of the parties 
was in possession of the subject-matter of dispute at the relevant point of time to 
a civil Court of competent jurisdiction. The power is not to refer the matter, to 
the presiding Judg<? of a particular civil Court but to a Court. When a special or 

1. (1917) 33 M.L.J. 69 ; LR. 44 JA. 261 ; 2. (1P62) 2 S.C.J, 41 : (1961) 3 5.CR. 495* . 

I.L.R. 40 Mad. 793 (P.G.). ‘ at pp. 500-501, 
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local law provides for an adjudication to be made by a constituted Court— that is 
by a Court not created by a special or local law but to an existing Court — it in fact 
enlarges the ordinary jurisdiction of such a Court. Thus where a special or local 
statute refers to a constituted Court as a Court and does not refer to the presiding 
officer of that Court the reference cannot be said to be to a persona designate. This 
question is well settled. It is, therefore, unnecessary to say anything more on this 
part of the case except that cases dealing with the point have been well summarised 
in the recent decision in Chalur Mohan v. Ram Behan Dixit 1 . 

Now, as to the argument based on the ground that the proceeding before the 
civil Court is not a civil proceeding, Mr. Goyal’s contention is that since the pro- 
ceeding before the criminal Court under section 145 is a criminal proceeding any 
matter arising out ofit, including a reference to a civil Court, does not lose its initial 
character of a criminal proceeding. In support of his contention he has placed 
strong reliance upon the observations of Jagdish Sahai, J., in Sri Sheonath Prasad v. 
City Magistrate, Varanasi 2 . In that case the learned Judge was called upon to con- 
sider the meaning of the expression “ civil Court of competent jurisdiction ” occur- 
ring in section 146 (1) of the Code of Criminal Procedure. It was contended before 
him that the competency of the Court is to be determined not merely with respect 
to the territorial jurisdiction ,of the Court but also with respect to its pecuniary 
jurisdiction. The question arose because it was contended before him that the 
finding on a question of possession .was recorded by a civil Court which though 
it had territorial jurisdiction over the subject-matter of the dispute the value of the 
subject-matter was in excess of the pecuniary jurisdiction of the Cou-t. In the 
course of his judgment the learned Judge ha;, observed : “ that a proceeding even 

on reference made to a civil Court retains its old moorings and does not change its 
character from a criminal proceeding to a civil proceeding and does not become 
a proceeding in the suit”. Then he went on to point out that the criminal Court 
still retains its jurisdiction becaue it could withdraw the reference from the civil 
Court at any time and also becuase the ultimate decision with respect to the 
dispute between the parties was to be made by the, Magisti ate and not by the civil 
Court. All this, according to the learned Judge, would show that the proceeding 
even before the civil Court would not be a civil proceeding and the idea of pecuniary 
jurisdiction of a Court being foreign to the Code of Criminal Procedure it was not 
necessary to ascertain whether the Court to which a reference was made under 
section 146(1), Criminal Procedure Code, had pecuniary jurisdiction over the subject- 
matter of tire diaoute or not. This decision ignores the vast body of authority 
which is to the effect that when a legal right is in dispute and the ordinary Courts 
of the country are seized of such dispute the Courts are governed by the ordinary 
rules of procedure applicable to them. • Two of the decisions are Adaikappa Chettiarv. 
Chandrasekhara Thenar 3 , and Mating Ba Thaw v. Ma Pin*, and also a decision of 
this Court which proceeds upon the same view. Then in South Asia Industries (P.) 
Lid. v. S. B. Sarup Singh h , it was held that where a statute confers a right of appeal 
fromtheorder of a tribunal totheHigb Court without any limitation thereonthe appeal 
to the High Court will be regulated by the practice and procedure obtain'rg in the High 
Court. We would also like to refer to the decision of this Court in JParayan Row » v. 
Ishwarlal 6 , in which it was held that there is no reason for restricting the expression 
" civil proceeding ” only to those proceedings which arise out of civil suits or pro- 
ceedings which are tried as civil suits. Though this decision was concerned with 
the meaning of the words “civil proceeding” used in Article 133 (1) (e) of the 
Constitution the reasoning behind it sufficiently repels the extreme contention ot 
Mr. Goyal that a proceeding stemming from a criminal matter must always faeai 
the stamp of a criminal proceeding. Then, according to Mr. Goyal, when a 
Magistrate refers a question as to which party was in possession at the relevan 
cate what he does is to delegate that duty, initially resting upon him, to the civil 


1 


,. 61 LA. 158. 
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Court. In performing that duty the civil. Court would, therefore, be acting as a 
criminal Court just as the Magistrate would be doing where he has to decide the 
question himself. The two Privy Council decisions we have referred to sufficiently 
answer this cotention. No doubt, the Magistrate, while discharging his function 
under the Code of Criminal Procedure under section' 145 (1), would' be exercising 
his criminal jurisdiction because that is the only kind of jurisdiction which the Code 
confers upon the Magistrates but when the Magistrate refers the question to a 
civil Court he does not confer a part of bis criminal jurisdiction upon the civil 
Court. There is no provision under which he can clothe a Court or a tribunal 
which is not specified in the Criminal Procedure Code with criminal jurisdiction. 
We are, therefore, unable to accept the contention of Mr. Goyal. , 


Mr. Iyengar tried to put the matter in a somewhat different way. In the first 
place,, according to him, if we hold that the proceeding before the civil Court is 
a civil proceeding then all the rules of procedure contained in' the Civil Procedure 
Code, including those relating to appeals or revision would apply to the proceeding. 
This, he points out, would be contrary to the provisions 'of section 146 (1-D) of 
the Code of Criminal Procedure which bar an appeal, review or revision from any • 
finding of the civil Court. From this he wants us to infer that the proceeding does 
not take the character of a civil proceeding even though it takes place before a civil 
Court. We are not impressed by this argument. If sub-section (1-D) had not „ 
been enacted (and this is really a new provision) an appeal or revision application 
would have been maintainable. Now that it is there, the only effect of it is that 
neither an appeal nor a revision is any longer maintainable. This consequence 
ensues because of the express provision and not because the proceeding before the 
civil Court is not a civil proceeding. 


The next contention — and it was the one pressed strenuously by him — was 
that a proceeding upon a reference under section 146 (1) entertained by a civil 
Court not being an original proceeding the provisions of section 141, Civil Procedure 
Code are not attracted and that, therefore, those provisions of the Civil Procedure 
Code which relate to suits are not applicable to a proceeding undertaken by 
a civil Court upon a reference to it under section 146 (1) of the Code of Criminal 
Procedure. A number of cases dealing with this point were brought to oUr notice 
either by him or by Mr. Goyal. It seems to us, however, that those cases are not 
relevant for deciding the point which is before us. In passing, however, we may 
mention the fact that a Full Bench of the Allahabad H : gh Court' has held in Maha 
Rant v. Harbatis 1 2 , that the civil Court to which an issue on the question of proprietary 
rights has been submitted by a revenue Court under section 271 of the Agra Tenancy 
Act, 1926 has jurisdiction to refer the issue to arbitration under paragraph 1 of 
Schedule II of the Civil Procedure Code. This decision is based upon the view 
that by virtue of section 141, Civil Procedure Code, the provisions relating to arbit- 
ration contained in the Second Schedule to the Code of Civil Procedure, before the 
repeal of that schedule, applied to a proceeding of this kind. Similarly recently 
this Court has held in Munshi Ram v. BanwarilaP , that under section 41 of the 
Arbitration Act and also under section 141, Civil Procedure Code, it was competent 
to the Court before which an award made by an arbitration tribunal is filed for 
passing a decree in terms thereof to permit' parties to compromise their dispute 
Under Order 23, rule 3, Civil Procedure Code. Though there is no discussion, 
this Court has acted Upon the view that the expression “ civil proceeding ” in section 
141 is not necessarily confined to an original proceeding like a suit or ah application 
for appointment of a guardian, etc., but that it applies also to a proceeding which is 
not an original proceeding. Thus, though we say that it is hot necessary to consider 
in this case whether the proceeding before the civil Court is a civil proceeding as 
contemplated by section 141 or not there is good authority for saying that it is 
a civil proceeding. All that we are concerned with in this case is whether the pro- 
visions of sect ion 24 (1) (A) of the Code of Civil Procedure are available with respect 


1. I.L.R. (1941) All. 193. 

2. (1962) 2 S.G.J. 274: (1962) 2 S.C.R. 


(Supp.) 477 : A.IH. 1962 S.C. 903. . . 
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to a proceeding arising out of a reference under section 146 (1), Criminal Procedure 
Code. The relevant portion of section 24 may, therefore, be set out. It reads 
thus : 

“ On the application of any of the parties and after notice to the parties and after hearing such 
ofthem as desired to be heard, or of its own motion Without such notice, the High Court or the District 
Court may at any stage — • 

to 

(6) withdraw any suit, appeal or other proceeding pending in any Court subordinate to it, and 

(0 ’ 

(ii) transfer the same for trial or disposal to any Court subordinate to it and competent to try 
or dispose of the same : or 

R ” 

It plainly speaks of “ other proceeding pending in any Court subordinate to it ” and 
not only to the civil proceeding pending before a subordinate Court. The decisions 
of the Privy Council and one decision of this Court which we have earlier quoted 
would warrant the application of the provisions of the Code of Civil Procedure 
generally to a proceeding before a civil Court arising out of a reference to it by a 
Magistrate under section 146 ( 1) of the Code of Criminal Procedure. The expression 
“ proceeding ” used in this section is not a term of art which has acquired a definite 
meaning. What its meaning is when it occurs in a particular statute or a provision 
of a statute will have to be ascertained by looking at the relevant statute. Looking 
to the context in which the word has been used in section 24 (1) (6) of the Code of 
Civil Procedure it would appear to us to be something going on in a Court in relation 
to the adjudication of a dispute other than a suit or an appeal. Bearing in mind 
that the term “ proceeding ” indicates something in which business is conducted 
according to a prescribed mode it would be only right to give it, as used in the afore- 
said provision, a comprehensive meaning so as to include within it all matters 
coming up for judicial adjudication and not to confine it to a civil proceeding alone. 
In a recent case Kochadai Naidu v. Nagavasami Naidu 1 , Ramachandra Iyer, J., 
(as he then was) was called upon to consider the very question which arises before 
us. The learned Judge held that a proceeding before a civil Court arising out of a 
reference to it under section 146 (1), Criminal Procedure Code can be transferred 
by the High Court or District Court under section 24, Civil Procedure Code because 
it is in any case a “ proceeding”. He has also considered this" question from the 
angle of the nature of the proceeding and expressed the view that the proceeding 
was a civil proceeding to which the procedure for suits could, with the aid of section 
141, Civil Procedure Code be applied. If indeed the term “proceeding” in 
section 24 is not confined to a civil proceeding there is no need whatsoever of taking 
the aid of section 141, C.vil Procedure Code. Upon this view we dismiss the 
appeal. 

K.S. Appeal dismissed. 


1. (1961) 1 M.L.J. 342 : (1961) M.L.J. (CrJ.) 267 : I.LR. (1961) Mad. 413. 
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THE SUPREME COURT OF INDIA. . * .. ■ \ 

■ ' ' , , (Civil Appellate Jurisdiction). ' . ' 

Present J. C. Shah, V. Ramaswami and V. Bhargava, JJ. . , A* 

Hukumohand Mills, Ltd. •' Appellant * 

v. ' A, .'\ ■’ 

Commissioner of Income-tax, Central Bombay Respondent. 

Income-tax Act (XI of 1922), sections 10 (2) (vi), 10 (5) (b) and 33 (4) and Appellate Tribunal Rules t 
1946, rules 12 and 27 — Tribunal — Appeal — Powers of remand — Assessee-company registered and carrying on 
business in former Indian State — Constitution of India — Assesses liable to.be assessed as .a resident, of Part B 
State — Computation of writlen-dozvn value and depreciation — Assessment year 1950-51 —Appeal ..by , assessee 
before the Tribunal — Depreciation actually allowed — Taxation Laws Order and Industrial Tax Rules of former 
State allowing depreciation — Applicability raised by Revenue for the first time before the 'Tribunal— Power of 
the Tribunal in entertaining plea and remanding matter back to Officer.' 1 ; 

After the advent of the Constitution of India, ;the assessee-company, incorporated in' the previous 
Indore State .and owning a textile mill there, became liable to be assessed under the Indian Income- . 
tax Act as a resident (being a resident of a Part B State) from the assessment year 1950-51. In . 
regard to the determination of proper written-down value and depreciation allowance, ' the assessee 
relying upon section to (5) (b) of the Indian Income-tax Act contended that the original cost should 
be taken into account as no depreciation had been actually allowed under the Act.' The case of the 
Department was that it was necessary to determine the total income of the assessee to arrive at ; the 
.. taxable proportionate income assessee under the Act as a non-resident and as depreciation had been 
allowed to arrive at such total income, the same must be taken -in to account to arrive at the written- 
down value as it had been actually allowed within the meaning of section 10 (5) (i). While the - 
Department rejected the claim of the assessee, the Tribunal held that only part of the taxable income 
of the assessee can be treated as depreciation “actually allowed” and not the total depreciation which 
went into the computation of the total income. But the Tribunal remanded the matter back 'to - the 
Officer on the basis of the submission made for the first time by the Department that the provisions 
of the Taxation Laws Order were applicable to the case and certain amounts of depreciation ' 
which are allowed under the Industrial Tax Rules (having the force of law in the Indore State), were 
required to be deducted in arriving at the written-dOwn value.,,- > 0 

On a reference, the High Court held that the Taxation Laws Order is a valid provision of law, 
but it will have application to the case only if the questions which the Tribunal has asked the 
Officer to detcrmine ( are determined by the Officer in favour of the Department. " The assessee . 
appealed. • 

Held, that the Tribunal had jurisdiction to permit the question of the applicability of para- 
graph 2 of the Taxation Laws Order to be raised for the first time in appeal. 

The powers of the Tribunal in dealing with appeals are expressed in section 33 (4) of the Act ’in 
the widest possible terms. The word “ thereon ” of course, restricts the jurisdiction of the Tribunal 
to the subject-matter of the appeal.' The words “ pass such orders as the Tribunal thinks fit ” include 
all the powers which are conferred upon the Appellate Assistant Commissioner by section 3! of tiic 
Act .except possibly the power of enhancement. Consequently the Tribunal has 
authority to direct the Department to hold a further enquiry and dispose of the case on- 
the basis of such enquiry. 

The subject-matter of the appeal before the Tribunal was the question as to what 
should be the proper written-down value of the assets for calculating the depreciation under 
section to (2) (vi). It was certainly open to the Department, in the appeal filed by the assessee before 
the Tribunal, to support the finding of the Appellate Assistant Commissioner, with regard to the 
written-down value on any of the grounds decided against it. Even assuming that rules 12 and 27 of 
the Appellate Tribunal Rules, 1946 are not strictly applicable, the Tribunal has got sufficient power 
under section 33 (4) of the Act to permit the contention to be raised by the Department and to 
remand the matter. Rules 12 and 27 are not exhaustive of the powers of the Appellate Tribuna 
and arc merely procedural in character and do not in any way circumscribe or control the power 
of the Tribunal under section 33 (4) of the Act . 

Appeals from the Judgment and Order dated the 22nd June, 1962, of the Bombay ; 
High Court in I.T. Ref. No. 34 of 1960. 

* C.A$>: Nos, 41 1 tp.415.qf 1965, - j f , .I .* *.: 22nd September, 19G6. ... 
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A. S. JBobde, Advocate, and 0. C. Mathur, Advocate of Mjs. J.B. Dadachanji & 
Co., for Appellant (In C.As. Nos. 411 to 413 of 1965) and Respondent (In C. A. Nos. 
414 and 415 of 1965). - '* 

A. S. Bobde, Advocate (Gopal Singh and R.N. Sachthey, Advocates, with him), 
for Respondent (In C.As. Nos. 411 to 413 of 1965) and Appellant (In C.As. 
Nos. 414 and 415 of 1965). 

The Judgment of the Court was delivered by 

Ramaswami, J . — These five appeals consolidated by an order of the Bombay 
High Court arise out of a 'Reference made by the Income-tax Appellate Tribunal, 
Bombay Bench ‘ A’ on 2nd January, 1959, and decided by the Bombay High Court . 
on 22nd September, 1962. The High Court granted certificates to appeal against 
its judgment under section 66-A of the Income-tax Act, 1922 to both the Commis- 
sioner of Income-tax, Central Bombay, andtheassessee. Civil Appeals Nos. 411 to 
413 of 1965 are brought on behalf of the assessee and Civil Appeals Nos. 41 4 and 41 5 
of 1965 are brought on behalf of the Commissioner of Income-tax x (Central 
Bombay). 

Hukumchand Mills, Ltd., (hereinafter referred to as the “assessee” is a public 
company, incorporated in the previous Indore State. The assessee owns a textile 
mill there. Up to the assessment year 1949-50 it was being'assessed in British India 
as a non-resident (except in 1948-49 when it was assessed as a resident), on such 
income as fell within section 4 (1) (a) or 4 (1) (c) read with section 42 of the Income- 
tax Act, 1922 (hereinafter referred to as the “Act”). After the Constitution came 
into force, Indore became a Part B State and the Act was brought into force in such 
States with effect from 1st April, 1950. The assessee therefore became liable to 
be assessed as a resident from the assessment year 1950-51. 

Tne assessee was accordingly assessed as a resident in the years 1950-51, 1951-52 
and 1952-53. One of the questions which arose for determination in the assessments 
for these years was the proper written-down value of the buildings, machinery, etc., 
of the assessee for calculating the depreciation allowance under section 10 (2) (vi) 
of the Act. 'The assessee relied upon section 10 (5) ( b ) and contended that the 
original cost of the machinery, buildings, etc., should be taken for this purpose. 
That sub-clause provided that in the case of assets acquired before the previous year 
the written-down value was the actual cost less all depreciation actually allowed to 
the assessee under the Act or any Act repealed thereby. But as no depreciation had 
been actually allowed under the Act, the assessee contended that the original cost 
should be taken as the basis of allowing depreciation without taking into considera- 
tion the number of years during which the machinery had been working or the 
depreciation it had suffered o*r the written-down value entered in the books. The case 
of the Department on the contrary, was that it was necessary to determine the 
total income of the assessee to arrive at the taxable proportionate income of the 
assessee under the Act as a non-resident and as depreciation had been allowed to 
arrive at such total income, the same must be taken into account to arrive at the 
written-down value as it had been actually allowed within the meaning of section 10 (5) 
(&). The Income-tax Officer and the Appellate Assistant Commissioner rejectedthe 
contention of the assessee but the Tribunal, by its order dated 8th October, 1958, held 
that only that part of the depreciation which entered into the computation of the 
taxable income of the assessee under the Act can be treated as depreciation “actually 
allowed” and not the total depreciation which went into the computation of the total 
income. 

It was urged before the Tribunal by thfTDepartment that although the Income- 
1 tax Officer had not considered the provisions of paragraph 2 of the Taxation Laws 
(Part B States) (Removal of Difficulties) Order, 1950 (hereinafter referred to as the 
“■Taxation Laws Order”), the said provisions were applicable in the present case, and 
certain amounts of depreciation which are allowed under the Industrial Tax Rules, 
s c J— 19 
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which had the force of law in the Indore.State, were required to be deductediii arriv- 
ing at the written-down value of the assets ;of the assessee. . The Tribune! permitted 
this contention to be raised by the Department. It was pointed out on behalf of the 
assessee that the contention could not be entertained unless it was found as a fact 
that the, depreciation was actually allowed under the Industrial Tax Rules to the 
assessee, and unless it was also further held that the Industrial Tax Rules were rules 
which related to income-tax or super-tax, or any law relating to tax on profits of 
business. Paragraph 2 of the Taxation Laws Order provides as follows 


‘ Computation of aggregate depreciation allowance and the written-down value.— in makina 
any assessment under the Indian Income-tax Act, 1922, all depreciation actually allowed under anv 
laws or rules of a Part B State relating to income-tax and super-tax or any law relating to tax on 
profits of business, shall be taken into account in computing the aggregate depreciation allowance 
• referred to in sub-clause (c) of the proviso to clause (vi) of sub-section (2) and the written-down value 
under clause (b) of sub-section (5), of section 10 of the Act.” 


In view, of this submission made by the parties the Tribunal remanded their 
matter back to the Income-tax Officer for ascertaining whether any depreciation 
was allowed under the Industrial Tax Rules and for considering the question whether 
the said rules related to income-tax or super-tax or any law relating to tax on profits 
of business and if he decided these questions in favour of the Department he should 
take into consideration such depreciation actually allowed under the said Rules 
for the purposes of computing the written-down value. 


Under section 66 (1) of the Act the Tribunal referred the following 
of law for the determination of the High Court. 


questions 


“ (1) Whether the words ‘ all depreciation actually allowed’ used in section 10 151 (hi of the 
Indian Income-tax Act refer only to the depreciation allowed for the purpose of determinimr he 
amount liable to Indian income-tax ? 1 


(2) Whether the provisions of paragraph 2 of the Taxation Laws (Part B States! m™m-,t 
of Difficulties) Order, 1950, apply and were correctly applied to the facts of the case?” ( “ 

By its judgment dated 22nd June, 1962, the High Court agreed with the view taken 
by the Tribunal on the first question and answered it in favour of the assessee 
As reeards the second question, the High Court held as follows : 

“ We do not find anything in the Tribunal’s order which indicates that any contention was rnispd 
before the Tribunal that paragraph 2 had no application to the case. What was contended was that 
the questions whether any depreciation was allowed under the Industrial Tax Rules orif it Was so ' 
allowed, whether such depreciation was under any law or rules relating to income-tax or simer- 
tax, etc., not having been determined, the contention raised by the Department on the basis nf 
paragraph^ of the Taxation Laws (Part B States) (Removal of Difficulties) Order 1950 could not be 
entertained at that stage, and that contention has been accepted by the Tribunaj In ’these circum 
stances, our answer to Question No. 2 as framed is that Paragraph 2 of the Taxation Laws fP-irt B 
States) (Removal of Difficulties) Order, 1950, is a valid provision of law, but i t will have anbli 
cation to the present case only if the questions which the Tribunal has asked the Income-tax Officer 
to determine, are determined by the Income-tax Officer in favo&r of the Department.” 

Civil Appeals Nos. 411 to 413 of 1965 : — 


The sole question argued on behalf of the assessee in these appeals is that the 
Tribunal was not competent to go into the question whether the provisions of para 
graph 2 of the Taxation Laws Order were applicable to the present case and the 
respondent should not have been allowed to raise the contention for the first time 

before the Tribunal. It was also argued that the Tribunal ought not to have 
remanded the case to the Income-tax Officer for ascertaining whether anydepreciation 
was allowed under the Industrial Tax Rules and whether such depreciation should be 
taken into account for the purpose of computing the written-down value In our 
opinion there is no justification for this argumept. In the first place, no objection 
was raised before the Tribunal or before the High Court that the Department should 
not have been allowed to raise the question for the first time with regard to the appli- ’ 
cation of paragraph 2 of the Taxation Laws Order. We shall, however, assume in 
favour of the assessee that the question Was implicit in the question actually framed 
and referred to the High Court. Even' upon that assumption we are of opinion 
that the Tribunal had jurisdiction to permit the question to be raised for the first 



I] Hukumchand mills, ltd. v. c.i.t., Bombay ( Ramaswami , J.). 147 

time in appeal. The powers of the Tribunal in dealing with appeals are expressed 
in section 33 (4) of the Act in the widest possible terras. Section 33 (3) of the Act 
states that “An appeal to the Appellate Tribunal shall be in the prescribed form and 
shall be verified in the prescribed manner ” Section 33 (4) reads as follows: — 

“ (4) The Appellate Tribunal may, after giving both parties to the appeal an opportunity of 
being heard, pass such orders thereon as it thinks fit, and shall communicate any such orders to 
the assessee and to the Commissioner.” 

The word “thereon”, of course restricts the jurisdiction of the Tribunal to 
the subject-matter of the appeal. The words "p ass suc h orders as the Tribu- 
nal thinks fit” include all the powers (except possibly the power of enhancement) 
which are conferred upon the Appellate Assistant Commissioner by section 31 of 
the Act Consequently the Tribunal has authority under the section to direct the 
Appellate Assistant Commissioner or the Income-tax Officer to hold a further 
enquiry and dispose of the case on the basis of such enquiry. Rule 12 of the 
Appellate Tribunal Rules, 1946 made under section 5-A (8) of the Act provides as. 
follows : 

“ The appellant shall not, except by leave of the Tribunal, urge or be heard in support of any 
ground (not set forth in the memorandum of appeal ; but the Tribunal, in deciding the appeal, shall 
not be confined to the grounds set forth in the memorandum of appeal or taken by leave of the 
Tribunal under this rule : 

Provided that the Tribunal shall not rest its decision on any other ground unless the party 
who may be affected thereby has had a sufficient opportunity of being heard on that ground.” 

Rule 27 states : 

“ The respondent, though he may not have appealed, may support the order of the Appellate- 
Assistant Commissioner on any of the grounds decided against him.” 

Rule 28 is to the following effect : 

“ Where the Tribunal is of opinion that the case should be remanded, it may remand it to the 
Appellate Assistant Commissioner or the Income-tax Officer, with such directions as the Tribunal' 
may think fit.” 

In the present case, the subject-matter of the appeal before the Tribunal was 
the question as to what should be the proper written-down value of the buildings, 
machinery, etc., of the assessee for calculating the depreciation allowance under 
section 10 (2) (vt) of the Act. It was certainly open to the Department, in the appeal' 
filed by the assessee before the Tribunal, to support the finding of the Appellate 
Assistant Commissioner with regard to the written-down value on any of the grounds 
decided against it. It was argued on behalf of the appellant that the action of-the 
Tribunal in remanding the case is not strictly justified by the language of rule 27 or 
rule 12. Even assuming that rules 12 and 27 are not strictly applicable, we are 
of opinion that the Tribunal has got sufficient power under section 33 (4) of the Act 
to entertain the argument of the Department with regard to the application of para- 
graph 2 of the Taxation Laws Order and remand the case to the Income-tax Officer 
in the manner it has done. It is necessary to state that rules 12 and 27 are not 
exhaustive of the powers of the Appellate Tribunal. The rules are merely procedural 
in character and do not, in any way, circumscribe or control the power of the Tri- 
bunal under section 33 (4) of the Act. We are accordingly of the opinion that the 
Tribunal had jurisdiction to entertain the argument of the Department in this case 
and to direct the Income-tax Officer to find whether any depreciation was actually 
allowed under the Industrial-tax Rules and whether such depreciation should be 
taken into consideration for the purpose of computing the written-down value. 

For these reasons we reject the argument of Mr. Bobde on behalf of the assessee 
and dismiss these appeals. There will be no order as to costs. 

Civil Appeals Nos. 414 to 415 of 1965 : — 

The question of law arising in these appeals has been the subject-matter of con- 
sideration in the decision of this Court in Commissioner of Income-tax, Madhya 
Pradesh, Nagpur and Bhandara v. Nandlal Bhandari Mills Ltd. 1 and for the reasons- 


I. (1966) 1 1.T.J. 527 :(1966) 1 S.C.J. 618.’ 
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given in that case we hold that the question has been correctly answered by the 
High Court. We accordingly dismiss these appeals but there will be no. order as 
to costs. 

V. S, — — Orders accordingly. . 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present;— J. C. Shah, V. Ramaswami and V. Bhargava, JJ. 

Commissioner of Income-tax, Gujarat ... Appellant* 

... v. 

Kantilal Nathuchand Sami ... Respondent. 

Income-tax Act (XI of 1922), sections 10, 23 (1), (3), (4), (5) (a), 24 (1) first and second Provisos, 24 (2) 
■and Proviso (c) to section 24 (2) — Loss — Carry-forward and set-off— -Registered firm — Speculation loss — Whether 
apportionable between partners — Firm, whether entitled to carry-forward and set-off. 

The respondent, a firm registered under section 26-A of the Indian Income-tax Act, igs>2 earned 
income from property, ready business in kappas, and also from speculation business carried on on an 
extensive scale. During the assessxnentyear J 958-59 the income from property was assessed atRs. 1,369 
and from ready business at Rs. 28,449. There was a loss of Rs. 6,26,606 in the speculation business. 
The Income-tax Officer charged tax on the total of the income from property and ready business 
which amounted to Rs. 29,818. The loss of Rs. 6,26,606 was not set-off against this profit in view of 
the provisions of the first proviso to section 24 ( 1) of the Income-tax Act, but was apportioned between 
the partners by the Income-tax Officer purporting to act under the second proviso to section 24 (.1). 
Similarly in the next assessment year 1959-60, where there was income from property and loss in ready 
business as -well as speculation business no tax was imposed but net loss of Rs. 1,239 worked out on the 
basis of loss in ready business reduced by the income from property was apportioned between the 
partners. Further the speculation loss of Rs. 5,416 was also apportioned between the partners on the 
same basis as was done in the preceding assessment year 1958-59. In the assessment year 1960-61. 
there was an income ofRs. i,oi4from property, a loss of Rs. 21,197 from ready business and aprofi 
of Rs. 6,19,784 in speculation business. The respondent claimed carry-forward of the speculation 
loss of the two prior years for set-off as against its speculation profit of the third year. The claim was 
rejected by the Income-tax Officer and the Appellate Assistant Commissioner as being opposed to the 
provisions of section 24, but die claim was upheld by the Tribunal infurdier appeal. The High Court’ 
•on reference, upheld die view of the Tribunal. On appeal to the Supreme Court, ; , 

Held, that the speculation losses of the respondent for the assessment years 1958-59 and 1959-6O 
should be set-off against its speculation profit in its assessment for the assessment year 1960-61. 

Speculative loss sustained by a registered firm cannot be apportioned amongst the partners under 
the second proviso to section 24 (1). . - . . 

The only interpretation that can be placed on the words “ any such loss ” in the first part of the 
second proviso to section 24 (1) is that this expression refers to the loss as determined for purposes of 
the principal clause of section 24 (1) read with the first proviso, and thus, does not comprise within it 
■*oss incurred in speculative business referred to in the first proviso. . 

The words “ any loss ” in the second part of the second proviso to section 24.(1) . also refer to the 
loss computed for the purposes of the principal clause of section 24 (1) taken together with the first 
proviso so that it must also exclude the loss in speculative business lvhich is not to.be taken into account 
when computing the total income of the assessee. 

The first proviso to section 23 (5) (a) cannot be held to be applicable toloss in speculative business 
kept apart under the first proviso to section 24 (1). The first proviso to section 23 (5) {a) docs no*- 
refer to the loss incurred by a registered firm in speculative business which is not to be taken into account 
when computing the total - income of the registered firm under section 23 (1) (3) and (4) of the 
Act. Section 23 (5) (a) clearly applies only to the total income of the firm which has been assessed : 
.under sub-section (1), sub-section (3) or sub-section (4) of section 23 and docs not-apply to any other 
income or loss. 

Proviso (c) to section 24 (2) prohibits a claim being made by a registered firm as such to set-off 
Joss in the future year against profits in-that year, which loss has been apportioned between the partners 

* C.A.No. 676 of 1965. . - . .. , ’ nth October, 1966. : 
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under the proviso to section 24 (t). That loss would be the loss taken into account in computing the 
total income under section 23 in view of the principal clause of section 24 (1) read with the first pro- 
viso to it and will thus exclude the speculative loss which is not taken into account. The language of 
this part of the proviso clearly envisages that there could be loss which has not been apportioned bet- 
ween the partners of a registered firm, so that the registered firm can claim to have it carried forward 
and set-off in future years. Clearly that can only be the loss in speculative business of the registered 
firm which is not taken into account when computing the total income of the firm under section 23 
in view of section 24 (1). 

The fact that proviso ( c ) to section 24 (2) envisages the existence ofloss which has not been appoi* 
tioned between the partners strengthens the conclusion that the second proviso to section 24 (1) does 
not cover loss in speculative business, and consequently, does not permit that loss to be apportioned 
between the partners. 

Appeal from the Judgment and Order dated the 13th/16th September, 1963, 
of the Gujarat High Court in Income-tax Reference No. 2 of 1963. 

B. Sen, Senior Advocate (T. A. Ramachandran, Advocate, and S. P. Nayyar , 
Advocate, for R. N. Sachthey, Advocate, with him), for Appellant. 

K. R. Chaudhuri and K. Rajendra Chatidhurj, Advocates, for Respondents. 

The Judgment of the Court was delivered by 

Bhargciva,J . — The respondent is a firm which, for purposes of asset! me nt i_r.ee r 
the Income-tax Act (hereinafter referred to as the Act) was registered under 
section 26-A of the Act during the assessment years 1958-59, 1959-60, and 1960-61. 
The respondent was earning income from property, Teady business in kappas, and 
also from speculation business carried on on an extensive scale. During the assessment 
year 1958-59, the income from property was assessed at Rs. 1,369 and frem ready 
business at Rs. 28,449. There was a loss of Rs. 6,26,606 in the speculation business. 
The Income-tax Officer, in making the assessment for that year, charged tax on the 
total of the income from property and ready business which amounted to Rs. 29,818. 
The loss of Rs. 6,26,606 was not set-off against this profit in view of the-provisions 
of the first proviso to section 24 (1) of the Act. This loss was, however, apportioned 
between the partners by the Income-tax Officer, purporting to act under the second 
proviso to the said sub-section._ Similarly, in the next assessment year 1959-60, 
where there was income from property and loss in ready business as well as speculation 
business, no tax was imposed, as the loss in ready business exceeded the inecire from 
property. The net loss of Rs. 1,239 worked out on the basis ofloss in ready business 
reduced by the income from property, was apportioned between the partners. 
Further, the speculation loss of Rs. 5,416 was also apportioned between the partners 
on the same basis as was done in the preceding assessment year 1958-59. In the 
assessment year 1960-61, there was an income of Rs. 1,014 from property, and aloss 
of Rs. 21,197 from ready business. In addition, there was a profit of Rs. 6,19,784 
in the speculation business. Since this year there was a profit in speculation business 
the first proviso to section 24 (1) did not apply, and the net income of the respon- 
dent was worked- out by taking all the three figures into account. The respondent 
claimed that in the assessment of the respondent’s income in this year, the respon- 
dent was entitled to set-off speculation losses of the two preceding assessment years 
1958-59 and 1959-60 against the profits earned from speculation business in .this 
year, urging that the Income-tax Officer in the two earlier years was wrong in 
apportioning the loss between the partners. The plea was that under the second 
proviso to section 24 (1), this loss in speculation business could not be apportioned 
between the partners, and consequently under section 24 (2), the respondent was enti- 
- tied to carry forward this loss and to have it set-off against the profit from speculation 
business under clause (j) of section 24 f2). This plea was rejected by the Income-tax 
Officer whose order was upheld by the Appellate Assistant Commissioner. On 
urther appeal, the Income-tax Appellate Tribunal, however, accepted the plea of the 
respondent and held that the speculation losses sustained by the respondent in the 
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two preceding assessment years must be : adjusted against the profit earned in the 
account year in question in speculation business.. Thereupon at the request of the 
Commissioner of Income-tax -the following question of law was referred by the 
.Tribunal for the opinion to the High Court of Gujarat. 

“ Whether on the facts and in the circumstances of the case and on a true interpretation of the 
various provisions of the Indian Income-tax Act, 1922, the Tribunal was correct in holding that 
speculation losses of the respondent-firm (assessee-firm) for the assessment years 1958-59 and 1959-60 
should be set-off against its speculation profit of Rs. 6,19,784 in its assessment for the assessment 
year 1960-61.” 

The High Court upheld the view of the Tribunal and answered the question 
in favour of the respondent. This appeal has now been brought up to this Court 
by the Commissioner of Income-tax on certificate granted by the High Court under 
section 66-A (2) of the Act. 

Tae answer to the question referred to the High Court obviously depends on 
the interpretation of the second proviso to section 24 (1) of Act. In interpreting 
this provision, the purpose of section 24 (1) and (2) has to be kept in view. Under 
the Act, the Income-tax Officer has to determine the total income of an assessee 
under section 23 (1), (3) or (4) of the Act. In determining this total income, under 
all the various heads enumerated in section 6 has to be taken into account. Sections 
7 to 10 and 121ay down the principles on which the inbome under these various heads 
is to be computed. In the case of income from business, profession or vocation, 
the income has to be computed under section 10 (1) of the Act. Section 10 (2) of 
the Act lays down certain deductions which have to be made in computing the profits 
and gains from business, profession or vocation. It is during this computation to 
be made by the Income-tax Officer under section 23 of the income from business, 
profession or vocation in accordance with section 10 (1) of the Act that the Income- 
tax Officer is further required to apply the provisions of section 24. Section 24 is, 
thus, a provision laying down the manner of computation of total income. The 
principal clause of section 24 (1) lays down that if there be a loss of profits or gains 
in any year under any of the heads mentioned insection 6, that loss has to be set-off 
against the income, profits or gains of the assessee under any other head in that year. 
If this provision had stood by itself without any provisions, the result would have 
been that all losses incurred by an assessee under any of the heads mentioned in sec- 
tion 6 would be adjusted against profits under all other heads, and then the total 
income of the assessee would be worked out on that basis. The first proviso to this 
sub-section, however, lays down an exception to this general rule contained in the 
principal clause. The exception relates to income from business consisting of specula- 
tive transactions, and places the limitation that losses sustained in speculative 
transactions are not to be taken into account in computing the profits and gains 
chargeable under the head “ profits and gains of business, profession or vocation ”, 
except to the extent that they will be set-off against profits and gains in any other 
business which itself consists of speculative transactions. The effect of the proviso 
is that if there are profits in speculative business, those profits are added to income 
under other heads mentioned in section 6 for purposes of computing the total 
income of the assessee in order to determine the tax under section 23 of the Act. On 
the other hand, losses in speculative business are not to be taken into account when 
computing the total income, except to the extent to which they can be set-off against 
profits from other speculative business. The first proviso, thiis clearly limits the 
applicability of theprincipal clause of section24(l); and, when applied, it governs the 
manner in which the total income of theassesseeisto be computed. In the case before 
us, the Income-tax Officer was clearly right in the assessment years 1958-59 and 1959- 
60 in not setting-off the losses in the speculative business against the income earned 
an those years either from property or from ready business in kappas. . 

Then comes.the second proviso, and it is clear from the language of this proviso 
that it does not deal with the computation of the income of the assessee' for. purposes 
of determining the total income. This second proviso .was incorporated in order 
to. indicate the. personality of the assessee for the purpose of applying the principal; 
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clause of section 24 (1) taken together with the first proviso. No difficulty could 
arise in applying the.principal clause and the first proviso together in the case of 
individuals, companies, Hindu undivided families, etc., but a provision was needed 
for cases where the assessee happened to be. a firm. This necessity arose because of 
the special manner laid down in section 23 itself for assessing the income of a firm 
That section lays down different rules for assessment of unregistered firms and regis- 
tered firm. In the case of an unregistered firm, the total income computed by the 
Income-tax Officer for determining the tax can be assessed by apportioning 
that income between the partners, and determining the tax payable by each partner 
on the basis of such assessment, including his income from other sources, as laid down 
in section 23 (5) ( b ) of the Act. In the alternative, the Income-tax Officer may choose 
to assess an unregistered firm as a unit by itself, and in that case, the tax is deter- 
mined as payable by the firm as a unit, so that the provisions of section 23 (5) (b) 
are not applied. The second proviso to section 24 (1) lays down that in such a case 
where an unregistered firm is not assessed under the provisions of clause ( b ) of sub- 
section (5) of section23 “any such loss shall be set-off only against the income, profits 
and gains of the firm and not against the income, profits and gains of any of the part- 
ners of the firm.” It is clear that the expression “any such loss” in this part of the 
second proviso can only refer to the loss computed for purposes of applying the 
principal clause of section 24(1) taken togetherwith the firstproviso. That will, there- 
fore, be the loss sufferedby the unregistered firm in businesses other than speculative 
business. The loss incurred in the speculative business by the unregistered firm is, 
thus, to be ignored. If this part of the second proviso were to be interpreted as laying 
down that the loss mentioned therein includes the loss from speculative business, 
the effect would be that the provision contained in the first proviso would be 
completely nullified. The effect of the first proviso is that when setting-off the loss 
of profits and gains under one head against income, profits and gains under any other 
heads in accordance with the principal clause, the loss suffered in speculative business 
is not to be taken into account and is to be kept apart. If the word “ loss ” in the 
first part of the second proviso were to be interpreted as including the loss in 
speculative business also, the result would be that the loss excluded under the 
first proviso would be included in the assessment of total income under the second 
proviso. In the circumstances, the only interpretation that can be placed on the 
words “any such loss” in this part of the second proviso is that this expression refers 
to the loss as determined for purposes of the principal clause of section 24 (1) read 
with the first proviso , and, thus, does not comprise within it loss incurred in specu- 
lative business referred to in the first proviso. 


Then comes the second part of the second proviso which prescribes the 
personality of the assessee to which the provisions of section 24 are to be applied 
in cases where the assessee is a registered firm. Under this part, the loss, which can- 
not b; set-off against other income profits, and gains of the registered firm, is to be 
apportioned between the partners of the firm and they alone are entitled to have the 
amount of the loss set-off under this section. Clearly, in this part also, the words 
‘•'any loss” must refer to the loss computed for purposes of the principal clause taken 
together with the first proviso, and will, therefore, not comprise in it the loss in 
speculative business which is not to be taken into account under the first proviso. 
Tile aspect of this provision, which is of importance, is that under it, the Income-tax 
Officer is required to take two steps. The first is that the loss, which cannot be set- 
off against other income, profits and gains of the registered firm, has to be apportioned 
etween the partners of the firm, and then he has to give effect to the right of the 
partners to have the amounts of the loss set-off under this section. Once again, i 
nis part of the second proviso were interpreted to include within it the loss in specula- 
te business which is not to betaken into account under the first proviso, the effect o 
f^ IQ ^ a wider meaning to the words “anyloss ’’initwould be that the same l° sS V* 
P-culative business would, after apportionment, be set-off against income, pro 
r „ *** under other heads in computing the total income of- the partners. e 
uU w ould be that the effect of the first proviso would again be nullified by this part 
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of the second proviso. Consequently, the correct interpretation must-be that the words ; 

“ any loss ” in this part of the second proviso also refer to’ the loss computed for 
the purposes of the principal clause of section 24 (1) taken together with' the. first . 
proviso, so that it must also exclude the loss in speculative business which is not to 
be taken into. account when computing the total income - of the assessee., The ; 
language used in the second proviso, thus, itself leads to the conclusion that the 
decision arrived at by the High Court was correct, even though on a different 
reasoning. ■ . ... 

In this connection, learned Counsel appearing for the Commissioner drew our 
attention to the first proviso to section 23 (5) (a) of the Act, under which the share 
of a partner in a loss is required to be set-off against his other income, or carried 
forward, and set-off in accordance with the provisions of section 24.. We do not 
think that this proviso refers to the loss incurred by a registered firm in speculative 
business which is not to be taken into account when computing the total income of 
the registered firm under section 23 (1), (3) and (4) of. the Act. Section 23 (5). (a) 
clearly applies only to the total income of the firm which has been assessed under 
sub-section (1), sub-section (3) or sub-section (4) of section 23 and- does not apply to 
any other income or loss. If speculative business of a firm has resulted in profit, 
that profit, as we have indicated earlier, would be taken into account when . deter- 
mining the total income of that firm. But if there be a net loss in all speculative, 
businesses taken together, that loss is not to be taken into account when computing 
the total income, and consequently, that loss would be outside the scope of 
section 23 (5) (a) also. The first proviso to section 23 (5) (a) cannot be, therefore, 
held to be applicable to loss in speculative business kept apart under the first • 
proviso to section 24 (1). 

Coming to sub-section (2) of section 24 on which reliance was placed by learned . 
Counsel for the Commissioner, we find that, instead of supporting the interpretation 
sought to be put on behalf of the Commissioner on the second proviso to section 24.(1) 
it supports the view which we have arrived at on interpretation of the language of 
section 24 (1) and its proviso. Clause (i) of section 24 (2) lays down that where the 
loss was sustained by an assessee in a business consisting of speculative transactions, 
it shall be set-off only against the profits and gains, if any, of any business in speculative 
transactions carried on by him in that year. This is a general provision Which is- ; 
applicable to loss in speculative business suffered by any assessee including a firm 
and the limitation that it places is that speculative loss, kept apart under section 24 (1) 
and not set-off against the income, profits and gains of that earlier year, is only to 
be set-off in a subsequent year, if there are profits in speculative transactions of the 
same business. This provision is also, however governed by some provisos, 
including proviso (c) which lays down that ! , 

“ 'Nothing herein contained shall entitle any assessee, being a registered firm, to have carried 
forward and set-off any loss which has been apportioned between the partners, under the proviso to - 
sub-section (1), or entitle any assessee, being a partner in an unregistered firm which has not been 
assessed under the provisions of clause (6) of sub-section (5) of section 23 to have carried forward! 
and set-off against his own income any loss sustained by the firm”. 

This proviso is again divisible into two parts. One part relates to the case of 
an unregistered firm and lays down an absolute prohibition against setting-off of loss: 
carried forward in the assessment of a partner of an unregistered fit m, which has 
been assessed as a separate unit, by omitting to apply the provisions of clause (b) 
of sub-section (5) of section 23. This part, does not envisage that, in the case. of 
such an unregistered firm, there Would be any loss, which could be apportioned -. 
between the partners . In the case of a registered firm, however, the provision made 
is in different' language . It lays down that : . : 

Nothing herein contained shall entitle any assessee, being a registered firm, to have carried 
forward and set-off any loss which has been apportioned between the partners, under -thc proviso 
to sub-section (1).” - . > ’ 

Thus, it prohibits a claim being made by a registered firm as such to set-off loss 
n the future year against profits in that year, which loss has been apportioned, between 
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the partners under the proviso to section 24 (1). That loss would be the loss taken 
into account in computing the total income under section 23 in view of the principal 
clause of section 24 (1) read with the first proviso to it and will, thus, exclude the 
speculative loss which is not taken into account. The language of this part of the 
proviso clearly envisages that there could be loss which has not been apportioned 
between the partners of a registered firm, so that the registered firm can claim to have 
it carried forward and set-off in future years. Clearly, that can only be the loss in 
speculative business of the registered firm which is not taken into account, when 
computing the total income of the firm under section 23, in view of section 24 (1). 
No question could have arisen of the Legislature recognising the possibility of a firm 
claiming set-off of any loss incurred in an earlier year if, as contended on behalf of 
the Commissioner, even the loss in speculative business were to be apportioned 
between the partners under the second proviso to section 24 (1). On the interpreta- 
tion sought to be placed on behalf of the Commissioner, loss, other than loss in specu- 
lative business, has to be set-off against the income, profits and gains under any 
head of the assessee in view of section 24 (1) read with its first proviso, while loss in 
speculative business would also have to be apportioned under the second proviso 
leaving no loss unapportioned between the partners. The fact that proviso (c) 
to section 24 (2) envisages the existence of loss which has not been apportioned 
between the partners clearly strengthens our view that the second proviso to section 
24 (1) does not cover loss in speculative business, and consequently, does not peimit 
that loss to be apportioned between the partners. Thus, section 24 (2) also leads to 
the same conclusion which we have arrived at above on the interpretation of the 
language of section 24 (1). 

Inview of the reasons given by us above, we are unable to agree with the reasoning 
adopted by the Bombay High Court in Commissioner of Inccme-icx , Bombay City I 
v. Chimanlal J. Dalai & Co. 1 , and cannot accept the view of that Court that the 
decision given in the present case by the Gujarat High Court was 'incorrect. 

The appeal, therefore, fails and is dismissed with costs. 

T-K.K. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

Present: — J. C. S iA.tr, V. Ramaswamc and V. Bhargava, JJ. 
Commissioner of Income-tax, Mysore . . Appellant * 

v. 

The Canara Bank, Ltd. . . Respondent. 

Income-tax Act (XI of 1922) — Capital receipt or revenue receipt — Banking company having branch in Pakistan 
— Devaluation of Indian Rupee — Amount belonging to head office lying at branch in Pakistan on dale of devaluation 
“ Blocked ” and " steiilised ” and not utilised in banking operation — Remittance to India after grant of permis- 
sion — Profit realised by bank on account of fluctuation in exchange rate — Nature of receipt. 

The Respondent-bank opened a branch in Karachi on 15th November, 1946. After the partition 
of India in 1947 fh e currencies of the two dominions of India and Pakistan continued to be at par 
until there was a devaluaton of the Indian Rupee on 18th September, 1949. On that date the Karachi 
Brandt had with it a sum of Rs, 3,97,221 belonging to its head office. The exchange ratio between 
Ihe two countries teas not determined until 27th February, 1951. Owing to the difficulties of the 
currency situation it was impossible to remit the amount to the head office for quite a long time. On 
1st Juiy, 1953 the State Bank of Pakistan permitted its remittance to India. For the period from the 
devaluation of tire Indian Rupee upto the time of its remittance to India, t.e., between September, 
1949 and July, 1953 the amount was a “ blocked” and “ sterilised ” balance and the bank was unable 
to deal with that amount or use it for any banking purpose. The remittance took place on 3rd July, 
I 953- On account of the fluctuation in the exchange rate the respondent-bank made a profit of 
Rs. 1,70,746. For the assessment year 1954-55, the respondent-bank claimed that this amount was a 
capital receipt and not taxable. The Income-tax Officer rejected the claim holding that the amount 

1. (1965) 57 I.T.R. 285 : (1966) 1 I.T.J. 721. 

* G.A. No. 675 of 1965. 

s c j— 20 


13th October, 1966. 
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was a revenue receipt.' Tire order of tlie Income-tax Officer was upheld by tli<r Appellate Assistant ; 

’ Commissioner and the Tribunal . The High Court on reference reversed the finding of the Tribiml ^ 
and held that the exchange difference of Rs. 1,70,746 was not assessable to income-tax under any pro-' v 
vision of the Indian Income-tax Act. On appeal to Supreme Court, 

Held, that the exchange difference of Rs. 1,70,746 was not assessable to income-tax’ and the appre - '?) 
elation of the money did not arise in the course of any trading operation. ' 

If by virtue of exchange operations profits are made during the course of business and in connec- > 
tion with business transactions, the excess receipts on account of conversion of one currency into another ' 
would be revenue receipts. But if the profit by exchange operations comes in not by way of business 
of the bank, the profit would be capital profit. - J ■ . ' 

Held on facts : Even assuming that the amount of Rs. 3,97,221 was stock-in-trade of the respondent- ' 
bank, it docs not necessarily follow that the increment due to the fluctuation in the exchange rate was 't 

due to trading operations in the carrying on of the banking business. - \r- 

The money changed its character of stock-in-trade when it was “ blocked ” and “sterilised” .',; 
and the increment in its value owing to the exchange fluctuation must be treated as a capital receipt. . 

Appeal front the Judgment and Order dated the 11th December, 1961 of%f 
Mysore High Court in I.T.Ref. Case No. 13 of 1959. 

R.M. Hazamavis, Senior Advocate (JR.. Ganapalhy Iyer and R.N. Sachlhej, ■ 
Advocates, with him), for Appellant. , / 

A.K. Sen, Senior Advocate (G.L. Sanghi, Advocate, and B.R. Agarwal, Advocate 
of Mis. Gagrat & Co., with him), for Respondent. 


The Judgment of the Court was delivered by 

Ramaswami, J . — This appeal is brought, by certificate, from the judgment of 
the High Court of Mysore dated 11th December, 1961 in Income-tax Reference 
Case No. 13 of 1959. The respondent (hereinafter referred to as the bank) is a 
publiclimitedcompany carrying on business of banking at its head office in'Mangalore 
and its branches in various places. It opened one branch in Karachi on . 15th 
November, 1946. After the partition of India in 1947, the currencies of the two 
dominions of India and Pakistan continued to be at par until there was a devaluation 
of the Indian Rupee on 18th September, 1949. As Pakistan did not devalue her 
rupee, the old parity of the Pakistan and Indian Rupee Ceased to exist. The exchange, 
ratio between, the two countries was not determined until 27th February,. 195b 
On this date it was agreed that a hundred Pakistani Rupees were equivalent to a 
hundred and forty-four Indian Rupees. On the date of devaluation of the Indian 
Rupee the Karachi Branch of the bank had with it a sum of Rs. .3,97,221 belonging 
to its head office. Owing to the difficulties of the currency situation it was impossi- 
ble to remit the amount to the head-office for quite alongtime. On 1st July, 19f>A 
the State Bank of Pakistan permitted its remittance to India. In term? of Indian 
currency the said amount became equivalent to Rs. 5,71,038. Thus there was am 
appreciation of the value of the amount remitted from the Karachi branch 2 nd 
bank made a profit of Rs. 1,73,817. After making certain deductions, the hen.', 
office of the bank transferred a sum of Rs. 1,70,746 to Its .Contingencies Reser-e 
Account. In its return for the assessment year 1954-55, the bank claimed that n 
sum was a capital gain and was not taxable. By his order dated 9th February, 
he Income-tax Officer rejected the claim holding that the said amount . 
Rs. 1,70,746 was a revenue receipt. The order of the Income-tax Officer ' 
affirmed by the Appellate Assistant Commissioner in appeal. The bank too. . 
matter in further appeal to the Income-tax Appellate Tribunal which •rejected 
appeal by its order dated 23rd November, 1956. At the instance of. the b«? 

Ap P“ J i ate T Tribunal referred the following question, of law for , . , 

determination of the High v Court ; ■- 

vision? oflhc Ind tan TncomeTax ai Act ^ » erence of Rs- 1 , 70,746 is assessable under any of 
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By its order dated lltli December, 1961 the High Court reversed the finding of 
ithe Appellate Tribunal and held that the exchange difference of Rs. 1,70,746 was 
,not assessable to income-tax under any provision of the Indian Income-tax Act. 

The question involved in this appeal is whether the profit of the bank on account 
of fluctuation of exchange arose in the course of trading operation of the bank or 
whether it was incidental to any such trading operation. If by virtue of exchange 
(operations profits are made during the course of business and in connection with 
business transactions, the excess receipts on account of conversion of one currency 
linto another would be revenue receipts. But if the profit by exchange operations 
■ comes in, not by way of business of the bank, the profit would be capital profit. 
.In the present case, the High Court has found, after an analysis of the relevant facts, 
that the appreciation of the money did not arise in the course of any trading operation. 
In the year 1949 when there was a devaluation of the Indian rupee, the Karachi 
Branch of the bank was not carrying on any business in foreign currencies. It has 
been found by the Appellate Tribunal that until 3rd April, 1951 when the bank 
was permitted to carry on business in Pakistan currency it carried on no foreign 
exchange business. Even after such permission was granted and even after the 
bank obtained on 25th April, 1953 a general licence to carry on business in all foreign 
•currencies the money of the head-office was not used for any business in foreign 
• currencies. The Appellate Tribunal has found that the money was lying idle in the 
.Karachi Branch and it was not utilised in any banking operation and the Karachi 
branch was merely keeping that money with it for the purpose of remittance to 
India and awaiting permission of the State Bank of Pakistan. The State Bank of 
Pakistan granted the permission on 1st July, 1953, and the remittance actually took 
place two days later, i.e., on 3rd July, 1953. It has been found by the Appellate 
Tribunal that the sum of money was at no material time employed, expended or used 
for any banking operation or for any foreign exchange business. In the Supple- 
mentary Statement of The Case the Appellate Tribunal stated that 

“during the period 3rd April, 1951 to 25th April, 1953, there were dealings between India 
■•and Pakistan offices of the bank, such as opening of letters of credit, issuing of drafts etc.” 

•and 

“ That all these operations were efTected in a new account which was opened and the old 
balance of Rs. 3,97,221 could not be utilised as per instructions of the State Bank of Pakistan.’ 

tt According to the agreed Statement of The Case the amount of Rs. 3,97,221 was 
blocked” and ** sterilised” for the period from the devaluation of the Indian 
Rupte upto the time of its remittance to India. Tn the context of these 
facts the High Court took the view that the appreciation of the value of the money 
did Dot arise in the course of the trading operation of the bank and was not 
’therefore taxable as revenue receipt. On behalf of the appellant Mr. Hazarnavis 
.submitted that the Appellate Tribunal was wrong in holding that there was blocking 
•or sterilisation of the amount. Learned Counsel said that the balance-sheets of the 
Revenue account of the Karachi Branch would show that the amount of Rs. 3,97,221 
was not lying idle in the Karachi Branch but was utilised by it for internal banking 
° 4 ^ a>t * 0nS w 4 hin Pakistan. We did not, however permit Mr. Hazarnavis to produce 
additional evidence in this Court for controverting the findings of fact reached by 
the Appellate Tribunal. It is a matter of significance that the original Statement 
of The Case dated 15th May, 1957, and Supplementary Statement of The Case dated 
n i 1 - ™*2 Us t’ 1959, were both agreed statements. Before the High Court also the 
■timings of the Appellate Tribunal were not challenged on behalf of the Com- 
missioner of Income-tax. On the other hand, it appears that it was conceded by the 
■appellant bqfore the High Court that there was no evidence that the “ blocked 
alance was, in fact, employed by the Karachi branch for the internal banking opei a- 
jons in Pakistan or for its business in Pakistan and other foreign currencies. It lS 
erefore not permissible for the appellant at this stage to go behind the two Sta e- 
nents of The Case and to challenge the findings of fact contained therein. The argu- 
ment was also stressed by Mr. Hazarnavis that the money was a “ stock-in-trade 
•°t the bank and an increment of Rs. 1,70,746 due to the fluctuation m the exchange 
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rate must therefore be treated as incidental to the business of the bank. We shall' 
assume in favour of the appellant that the money was “ stock-in-trade” of the bank. . 
But it does not necessarily follow that the increment , due to the fluctuation in the 
exchange rate was due to trading operations in the carrying on of the banking business. 
On, the contrary, it has been found by the Appellate Tribunal that the amount of 
Rs. 3,97,221 was a “ blocked” and “sterilised” balance and the bank was unable 
to deal with that amount or use it for any banting purpose between September, 1 949 - 
and July, 1953 when it was finally remitted to India. In our opinion, the money 
changed its character of “stock-in-trade” when it was “ blocked” and “sterilised”' 
and the increment in its value owing to the exchange, fluctuation must be treated as a. 
capital receipt. It has also been found by the Appellate Tribunal that the said 
amount of Rs. 3,97,221 was not utilised for internal banking operations within 
Pakistan and it is hence not possible to draw an inference that the bank realised any • 
profit in the carrying out of its business. We accordingly hold that Mr. Hazarnavis 
is unable to make good his argument on this aspect of the case and the High Court 
was right in reaching the conclusion that the exchange difference of Rs. 1,70,746- 
was not assessable to income-tax. 

In the course of his argument Mr. Hazarnavis relied upon the decision of the 
Court of Appeal in Imperial Tobacco Company v. Kelly 1 . In that case, a tobacco • . 
manufacturing company in England with a view to buying tobacco leaf in the U.S.A. 
during the leaf season, used to provide itself with dollar currency in advance by- 
purchasing the same beforehand. On the outbreak of war, owing to Governmental, 
restrictions the company had to suspend its buying operations in U.S.A. Later,. -. 
the British Treasury, requisitioned the accumulated dollars and paid the company- 
sterling in exchange. The dollars in the meantime having appreciated in value, the , 
company got more sterling than what it originally laid out. Tt was held by the 
Court of Appeal that the excess receipts were profits assessable to income-tax and. L 
the acquisition of the dollars was the first step in the commercial transaction of the 
company. The dollar was a “ commodity” of the company and it became a surplus . 
stock to the company’s requirements on the restriction on purchase and its original 
revenue character would not be altered by the circumstance of the Governmental . 
controls requisitioning the dollars. Mr. Hazarnavis also referred to the decision in. ; 
Landes Brothers v. Simpson", where a similar view was taken. On the contrary, 
Counsel for the respondent relied upon the decision in McKinlay ( H.M . Inspector 
of Taxes) v. II.T. Jenkins & Son, Ltd. 2 in which it was held that the profit by 
exchange operations would be capital profit if the profit did not come in by way of 0 
business but by means of an investment in foreign currencies. In that case, a British 
company carrying on business in marbles, bought Italian Liras in advance with 
which to pay in Italy for marbles to be purchased there. But before the time came.- 
for purchase, finding that the Lira had appreciated, it sold away the Liras at a profit, ' 
and bought a second instalment of Liras to fulfil its contract in time. It was held by; 
Rowlatt, J., that the first instalment of Liras should be regarded as capital lying idle 
and that the conversion thereof was a speculative transaction in capital. Reference 
was also made to the decision in Davies v. The Shell Company of China Ltd. 4 . But 
the decision in none of these cases is exactly in point, for the material facts in the 
present case are different. The question of law arising in the present case must be . 
decided on the particular facts and circumstances found by the Appellate Tribunal. 

For the reasons already expressed we hold that the High Court has correctly- 
answered the question referred to it and this appeal must be dismissed with costs,.. 

T.K.K. Appeal dismissed.. 


4. (1951). 32 T.C. 133 : (1952) 22 ; 

(Supp.)l. *• 


1 - (1943) 25 T.C. 292. 

2. (1934) 19 T.C. 62. 

3. (1926) 10 T.C. 372. 
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THE SUPREME COURT OF INDIA. 

• Present J.C. Shah, V. Ramaswami and V. Bhargava. JJ. 

Xantamani Venkata Narayana & Sons . . Appellants * 

v. 

First Additional Income-tax Officer, Rajahmundry .. Respondent. 

Income-tax Act , (HI of 1922), section ^^..—Reassessment Notice — Clause undes which notice is tssued , 
.whether should be specified— Duty of assessee to disclose material facts— Production of books of accounts 0- other 
evidence — Whether sufficient. 

The assessee, a Hindu undivided family, was assessed to -tax on income derived principally from 
money-lending. In the course of proceedings for assessment of a private limited company styled 
■“Motu Industries, Ltd. ” , the Income-tax Officer discovered that there was a large accretion to the 
wealth of the assessee which had not been disclosed in the proceedings for its assessment. - On 12th 
March, 1959, the Income-tax Officer issued a notice seeking to reopen the assessment for the year 
1950-51. The assessee filed a return under protest. On 14th March, i960, the Income-tax Officer 
issued notice of reassessment for the year 1951-52 and on 19th December, i960 the Income-tax Officer 
intimated the reasons that had prompted him to issue the notices of reassessment. On 24th March, 
1962, the Income-tax Officer issued notices under section 34 of the Indian Income-tax Act, 1922 for 
reassessment of income for the years 1940-41 to 1949-50. The assessee filed petitions in the High Court 
for writs of prohibition to refrain the Income-tax Officer from proceeding under the said notices. The 
petitions were rejected by a single Judge and his order was confirmed in appeal by a Division Bench, 
The assessee appealed with Special Leave to the Supreme Court, 

Held, that it is not necessary or imperative that a notice under section 34 must specify under which 
of the two clauses, clause (a) or clause ( b ) of sub-section (1) of section 34, the notice is issued. The 
main notice to be issued in a case under section 34 is the notice under section 22 (2) and section 34 
merely authorises the issue of such a notice. 

It is clearly implicit in the terms of sections 23 and 34 that the assessee is under a duty to disclose fully 
and truly material facts necessary for the assessment of the year and that the duty is not discharged mere- 
ly by the production of the books of accounts or other evidence. It is the duty of the assessee to bring 
to the notice of the Income-tax Officer particular items in the books of account or portions of documents 
which are relevant. Even if it be assumed that from the books produced the Income-tax Officer, if he 
had been circumspect, could have found out the truth, the Income-tax Officer may not on that 
account be precluded from exercising the power to assess income which had escaped assessment. 

Appeals by Special Leave from the Judgment and Order dated the 3rd February, 
1965, of the Andhra Pradesh High Court in Writ Appeals Nos. 117 to 128 of 1964. 

P. Ram Reddy, Senior Advocate {A. V. V. Nair, Advocate, with him), for 
Appellants (in all appeals). 

S. V. Gupte, Solicitor-General of India {R. Ganapathy Iyer and R. N. Sachthey, 
Advocates, with him), for Respondent (in all appeals). 


The Judgment of the Court was delivered by 

Shah, /.—M/s. Kantamani Venkata Narayana & Sons hereinafter referred 
to as “the assessee” is a Hindu undivided family, which was assessed to tax on 
income derived principally from money-lending. In the course of proceedings 
for assessment of a private limited company styled “ Motu Industries, Ltd. the 
Income-tax Officer, Rajahmundry, discovered that there was a large accretion to the 
Wealth of the assessee which had not been disclosed in the proceedings for its assess- 
meat . On 12th March, 1959, the Income-tax Officer issued a notice seeking to 
reopen the assessment for the year 1950-51. Tne assessee filed a return under 

r\ _ 1 i r t - ~ j— , t -r _ a,- 



* C.As. Nos. 154 to 65 of 1966. 


27th October, 1966. 
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Match, 1962, the Income-tax Offiber issued notices under section 34 for reassessment 
of income of the assessee for the years 1940-41 to 1949-50. The assessee then pre- • 
sented petitions in the High Court of Andhra Pradesh for writ of prohibition directing, 
the Income-tax Officer to refrain from proceeding in pursuance of the notices for the 
assessment years 1940-41 to 1949-50 and 1950-51 and 1951-52. A single Judge of the 
High Court rejected the petitions and the order was confirmed in appeal by .a. . 
Division Bench of the High Court. The assessee has appealed with Special Leave. 

The notice issued by the Income-tax Officer did not specifically refer to section. 
34 (1) (a) of the Income-tax Act; it did not set out the clause under which it was issued.. 
But on that account the proceeding under section 34 is not vitiated. It was held by 
the Calcutta High Court in P. R. Muklierjee v. Commissioner of Income-tax; West. 
Bengal 1 , that It is not necessary or imperative that a notice under section 34 must; 
specify under which of the two clauses clause (a) or clause (b) of sub-section (1) of 
section 34 the notice is issued. The main notice to be issued in a case under section 
34 is the notice under section 22 (2), and section 34 merely authorises the issue of 
such a notice. 


The proceedings for re-assessment cover a period of 12 years : 1940-41 to 1951- 
52. Section 34 of the Income-tax Act has undergone some changes during that 
period, but the basic scheme of the section remained substantially the same. Power 
to re-assess income under section 34 (1) as amended by Act VII of 1939 could be 
exercised if “definite information” had “come into ” the possession of the Income-, 
tax Officer, and in consequence of such information it was discovered that income 
chargeable to tax had escaped assessment. By the Income-tax and Business Profits 
Tax (Amendment) Act XLVIII of 1948, section 34 (l),was recast to read as follows : 

“(t)If— 

(a) the Income-tax Officer has reason to believe that by reason of the omission or failure oh 
the part of an assessee to make a return of his income under section 22 for any year or to disclose 
fully and truly all material .facts necessary for his assessment for that year, income, profits or gains 
chargeable to income-tax have escaped assessment for that year, or have been under-assessed, or 
assessed at too low a rate, * * * or 

(b) notwithstanding that there has been no omission or failure as mentioned in clause (a) 
on the part of the assessee, the Income-tax Officer has in consequence of information in his possession 
reason to believe that income, profits or gains chargeable to income-tax have escaped assessment for 
any year, or have been under-assessed, or assessed at too low a rate, * * . * 

he may in cases falling under clause (a) at any time and in cases falling under clause ( b ) at any time 
within four years of the end of that year, serve on the assessee, * * * *a notice containing 
all or any of the requirements which may be i ncluded in a notice under sub-section (2) of section 22 
and may proceed to assess or re-assess such income, profits or gains* * . * *” 

An Explanation was aso added which states : . .. 

“ Explanation. — Production before the Income-tax Officer of account books or other evidence 
from which material facts could with due diligence have been discovered by the Income-tax Officer 
will not necessarily amount to disclosure within the meaning of this section.” 

Since on the matter canvassed in these appeals there is no material change in 
the section, we will only refer to the section as amended by Act XL VIII of 1948. 

This Court in Calcutta Discount Company Ltd. v. Income-tax Officer, Companies 
District /, and another 2 , observed that before the Income-tax . Officer may issue a 
notice under section 34 (1) (a) of the Indian Income-tax Act, two conditions precedent 
must co-exist ; the Income-tax Officer must have reason to believe (1) that income, 
profits or gains had Seen under-assessed, and (2) that such under-assesimunt was due 
to non-disclosure of material f cts by the assessee. The Court further held that 
where the Income-tax Officer has prima facie reasonable grounds for believing that 
there has been a non-disclosure of a primary material fact, that by itself gives him 
jurisdiction to issue a notice under section 34oftheAct, and the adequacy or otherwise 
of the grounds of such be ief is not open to investigation by the Court. 

1. (1956) 30 1.T.R. 535: A.I.R. 1956 Cal. 197. (1961) 2 S.C R. 241 : A.I.R. 1961 S.C. 372. 

2. (1961) 41 1.T.R. 191 : (1963) 1 S.C.J. 741 : 
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In a recent judgment of this Court in S. Narayanappa cmd others v. The Commis- 
sioner of Income-tax, Bangalore' 1 -, Ramaswami, J., speaking for the Court 
observed : 

“* * *the legal position is that if there are in fact some reasonable grounds for the 

Income-tax Officer to believe that there had been any non-dislosure as regards any fact, which could 
have a material bearing on the question of under-assessment that would be sufficient to give jurisdic- 
tion to the Income-tax Officer to issue the notice under section 34. Whether these grounds are 
adequate or not is not matter for the Court to investigate. In other words, the sufficiency of the 
grounds which induced the Income-tax Officer to act is not a justiciable issue. It is of course open 
for the assessee to contend that the Income-tax Officer did not hold the belief that there had been 
such non-disclosure. In other words, the existence of the belief can be challenged by the assesses 
but not the sufficiency of the reasons for the belief. Again the expression ‘ reason to believe’ 
in section 34 of the Income-tax Act does not mean a purely subjective satisfaction on the part of the 
Income-tax Officer. The belief must be held in good faith : it cannot be merely a pretence. To 
put it differently it is open to the Court to examine the question whether the reasons for the belief 
have a rational connection or a relevant bearing to the formation of the beiief and are not extra- 
neous orirrelevant to the purpose of the section. To thislimited extent, the action of the Income- 
tax Officerin starting proceedings under section 34 of the Actis open to challenge in a Court of law. 

It is clear from the affidavits filed in the Court of First Instance that the Income- 
tax Officer had received information relying upon which he had reason to believe 
that the assessee had not disclosed fully and truly all material facts necessary for the 
assessment and in consequence of non-disclosure of that information, income 
chargeable to tax had escaped assessment. In his affidavit, the Income-tax Officer 
stated : 

“A scrutiny of the money-lending * statements’ filed by the assessee for the years ended 31st 
March, 1950 and 31st March, 1951 revealed that there were large investments made by the assessee 
m his money-lending business in those two years. The assessee did not file balance-sheets for the 
said two years, or for the earlier assessment years and consequently it was not clear from the state - 
msnts filed by him, how he could make heavy investments in money-lending business in those two 
years.” 

The Income-tax Officer also stated that in the year of account 1949-50 the total 
investments in money-lending business had increased by Rs. 1,33,000 and in the 
following year by Rs. 49,000 and the plea of the assessee that growth in the invest- 
mentsof the assessee in those years was mainly due to' ‘the cash balance” held by the 
manager out of his share received on partition between him and his brothers, and 
cash gifts from' his father-in-law which were till then kept uninvested even in the 
money-lending business, was not supported by any evidence, that the assessee had 
suppressed the account books for the periods prior to 1st April, 1949, and that the 
assessee had not produced the deed of partition relied upon . According to the 
Income-tax Officer, the net wealth of the family on 1st April, 1937, inclusive of invest- 
ments in the money-lending business was less than Rs. 50,000 and the investments 
made by the assessee in money-lending business were approximately of the order 
of Rs. 21,000, that the assessments made on the family from 1937-38 till 1948-49 
showed that the assessee’s aggregate income for those years was Rs. 30,CC0, that 
taking into account the manager’s professional income and the agricultural income 
of the assessee, the aggregate could not exceed Rs. one lakh, and that possession of 
large wealth on 1st April, 1949, which was not explained justified him in inferring 
that there was escapement of assessment of huge income or in any event it had resul- 
ted in unlit-assessment on account of the failure of the assessee in not disclosing 
the material facts fully and truly for the assessment years 1940-41 to 1949-50. 

The averments made by the Income-tax Officer in his affidavit which have been 
accepted by the Court of First Instance, prima facie, establish that the Income-tax 
Officer had reason to believe that by reason of the omission or failure on the part of 
the assessee to disclose fully and truly all material facts necessary for his assessment, 
income chargeable to income-tax has escaped assessment. 

Itwasurged onbehalfoftheassessee that year after year account books and state- 
raents of account were produced by the assessee before thelncome-tax Officer, and the 


1. (1967) 1 I.T.J. 120 (1967) I S.C.J. 161. 
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Income-tax Officer had computed the taxable income on the materials furnished no 
case for exercising the power of the Income-tax Officer under section 34 was made 
, out, since power to re-assess may not be exercised merely because on the same evidence 
the Income-tax Officer or his successor entertains a different opinion. In our view 
there is no force in this contention. From the affidavit of the Income-tax Officer 
it clearly appears that there had been considerable increase since 1938 in the invest- 
ments in the money-lending transactions of the assessee and in the wealth of tire 
assessee. The Income-tax Officer w a s not seeking to re-assess the income on a mere 
change- of opinion. The increase in the wealth discovered was wholly dispro- 
portionate to the known sources of income of the assessee. That was prima facie 
evidence on which the reason to believe that the assessee had omitted to disclose fully 
.and truly all material facts and that in consequence of such non-disclosure income 
had escaped assessment. The Income-tax Officer has said that no attempt was made 
by the assessee to furnish somereasonable proof of the source of the additional wealth; 
the partition deed was not produced ; the books of account prior to 1948-49 were 
withheld on the plea that all the books were lost ; no evidence was tendered to show 
that the. father-in-law of the manager was possessed of sufficient means to give and 
-did give any large cash amounts- to him ; and there was also no explanation why 
a large amount exceeding a lakh of rupees, was not invested in the money-lending 
of -other business. ■ 

The Income-tax Officer had therefore prima facie reason to believe that informa- 
tion material to the assessment had been withheld, and that on account of withholding 
of that information income liable to tax had escaped assessment. From the mere 
production of the books of account it cannot be inferred that there had been full 
disclosure of the material facts necessary for the purpose of assessment. ' The terms 
of the Explanation are too plain to permit an argument being reasonably advanced, 
that the duty of the assessee to disclose fully and truly all material facts is discharged 
when he produces the books of account or other evidence which has a materia] 
bearing on the assessment. It is clearly implicit in the terms of sections 23 and 
34 of the Income-tax Act that the assessee is under a duty to disclose fully and truly 
material facts necessary for the assessment of the year, and that the duty is hot dis- 
charged merely by the production of the books of accounts or other evidence. ■ It 
is the duty of the assessee to bring to the notice of the Income-tax Officer particular 
items in the books of account or portions of documents which are relevant. Even 
if it be assumed that from the books produced, the Income-tax Officer, if he had been 
circumspect, could have found out the truth, the Income-tax Officer may not on that 
account be precluded from exercising the power to assess income which had escaped 
assessment. - . ' ' 

It was urged that since the High Court in appeal did not decide whether any 
•primary facts on which the determination of the issue of reasonable belief in non- 
disclosure of material facts . necessary for the assessment of the previous year and 
escapement of tax in consequence thereof depended were not disclosed, the judgment 
■ of the High Court should be set aside. The learned Trial .Judge has dealt with in 
detail the affidavits of both the assessee and the Tncome-tax Officer and has come to 
the conclusion that there was prima facie evidence of non-disclosure fujly and truly 
of all material facts necessary for the assessment and on the materials placed before 
the Income-tax Officer he, had reason to believe that as a consequence of that, 
non-disclosure income had escaped assessment. The High Court in appeal after 
referring to the judgment in Calcutta Discount Company's case 1 , observed : 

“ * * without the enquiry being held by the concerned Income-tax Officer it is not possible,, 
•on the material on record, to decide whether or not the assessee omitted to or failed to disclose fully 
and truly all material facts necessary for his assessment for the respective years.” 

The High Court has pointed out that no final decision about failure to disclose' 
fully and truly all material facts .bearing on the assessment of income and consc- 
•quent escapement of; income from assessment and tax could be recorded in Ihe 

t T— — ■ — 1,1 1 " " 1 1 1 — 1 1 " 

=1. (1963) 1 S.C.J. 74 1 : (1961) 2 SiC.R.241 : (1961) 41 I.T.R. 191 : A.I.R. 1961 S.C. 372. 
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proceedings before them. It certainly was not within the province of the High Court 
to finally determine that question. The High Court was only concerned to decide 
whether the conditions which invested the Income-tax Officer with power to re-open 
the assessment did exist, and there is nothing in the judgment oi the High Court 
which indicates that they disagreed with the view of the Trial Court that the condi- 
tions did exist. 

These appeals therefore fail and are dismissed with costs. There will be one 
hearing fee. 

T.K.K. - Appeals dismissed. 

THE SUPREME COURT OF INDIA. - 
Present : — J.C. Shah, V. RamaswamI and V. Bhargava, JJ. 

S. Narayanappa and others , ... Appellants*' 

v. 

Commissioner of Income-tax, Bangalore ... Respondent. 

Income-tax Act , (XI of 1922), section 34 — Bach assessment — Income-tax Officer — Jurisdiction — Conditions 
precedent — Reasonable belief of tinder-assessment — Reasonable belief on the basis of omission or failure of assessec to 
file return or to disclose fully and truly material facts j-Existence of the belief — Open to challenge in civil Court — 
Sufficiency of the reasons for the belief— Not justiciable — Reasons for the belief if have a rational connection and 
relevant bearing to the formation of the belief— justiciable — Recording reasons for initiation of back assessment pro- 
ceedings and obtaining sanction of the Commissioner — Administrative and not guasi-judicial — No duly to communi- 
cate reasons to asscssee. 

For the assessment year 1951-52, as the assessee did not file any return in response to the notices 
issued, the Officer completed the assessment on the available materials on the total income of Rs.36,o68- 
Subsequently in proceedings for the assessment year 1955-56, the Officer found from the tvealth-tax 
assessment that the assessee had made investments to the tune of Rs. 39,000 during the previous year 
relevant to the assessment year 1951-52, that items of house property acquired long before the relevant 
accounting year had been suppressed. The' Officer initiated back assessment proceedings and assessed 
the assessee on a total income of Rs. 89,001, and the same was upheld by the Department, the 
Tribunal in further appeals and by the High Court in Reference. The assessee appealed. 

Held , that the two conditions precedent to be satisfied before the Officer acquires jurisdiction to 
issue notice of back assessment under section 34 are, that the Officer must have reason to believe that 
the income had been under-assessed, and that he must have reason to believe that such under-assess- 
ment had occurred by reason ofeither (1) omission or failure on the part of an assessee to make a return 
■of his income under section 22, or (2) omission or failure on the part of the assessee to disclose fully and 
truly all the material facts necessary for his assessment for that year. 

If there are in fact some reasonable grounds for the Officer to believe that there had been non- 
disclosure as regards any fact 'which could have a material bearing on the question of under-assessment 
that would be sufficient to give jurisdiction to the Officer to issue the notice under section 34. Whether 
these grounds are adequate or not is not a matter for the Court to investigate. In other words, the 
•existence of the belief can be challenged by the assessee but not the sufficiency of the reasons for the 
belief. 

It is open to the Court to examine the question whether the reasons for the belief have a rational 
connection or a relevant bearing to the formation of the belief and are not extraneous or irrelevant 
to the purpose of the section. To this limited extent the action of the Officer in starting proceedings 
under section 34 of the Act is open to challenge in a Court of law. 

The proceedings for recording the reasons for initiating back assessment proceedings and obtain- 
ing the sanction of the Commissioner are administrative in character and are not quasi-judicial. There 
is no requirement in any of the provisions of the Act or any section laying down as a condition for 
initiation of the proceedings that the reasons which induced the Commissioner to accord sanction 
1o proceed under section 34 must also be communicated to the assessee. 

Appeal by Special Leave from the Judgment and Order, dated the 24th July, 

1963,' of the Mysore High Court in I.T.R.C. No. 3 of 1963. 

' * ' • f 


*C.A. No. 562 of 1965. 

s c j— 21 


27th September 1966. 
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R. Gopalakrishnan, for Appellants. . . 

S. V. Gupte, Solicitor-GeneraL of India ( N . D. Karkhanis and R. N. Sachthey, 
Advocates, with him), for Respondent. 

The Judgment of the Court was delivered by 

Ramaswami, J.— The appellant was carrying on business in jewellery, copper- 
wire and money-lending. The books of accounts of the appellant were closed on 
the 30th June, every year. For the assessment year 1951-52 for which the previous 
year ended on 30th June, 1950, the appellant did not comply with the notice issued 
under section 22 (2) or section 22 (4) of the Income-tax Act. No return was filed 
by the appellant. The assessment was completed by the Income-tax Officer on 
such material -as was available on the 23rd February, 1955, and the income was 
assessed at Rs. 36,068. Subsequently, while making assessment for the assess- 
ment year 1955-56, from the wealth statement it was found that the appellant had 
made investments for Rs. 39,000 during the previous year which ended on the 30tli 
June, 1950, though in respect of that previous year the appellant’s income was assessed 
only at Rs. 36,068. A scrutiny of the wealth statement and the bank account and 
the extensive nature of the business carried on by the appellant led the Income-tax 
•Officer to entertain a belief that the income of the year 1951-52 had been under- 
assessed. He accordingly issued a notice under section 34 (1) and after examining 
the return made, he assessed the income of the appellant at Rs. 89,002 by his order 
dated the 31st March, 1960. The appellant filed an appeal against the assessment 
order to the Appellate Assistant Commissioner, but the appeal was dismissed The 
appellant preferred a further appeal to the Income-tax Appellate Tribunal, Madras 
Bench. The appellant did not dispute the quantum of the assessment but onlv 
the jurisdiction of the Income-tax Appellate Tribunal, Madras Bench. The Appellate 
Tribunal by its order dated the 3 1st January, 1962, overruled the objection and dismis- 
sed the appeal. At the instance of the appellant, the Tribunal referred the following 
question of law for the opinion of the High Court : 

“ Whether the Income-tax Officer had jurisdiction to initiate proceedings for the assessment) 
year 1951-52 under the provisions of section 34 (1) («) of the Indian Income-tax Act of 1922.” 

The High Court answered the question against the appellant holding that the 
rncomi-tax Officer had jurisdiction to initiate proceedings against the appellant 
under section 34 (1) (a) of the Act for the assessment year 1951-52 This appeal 
is brought by Special Leave against the judgment of the High Court dated the 24th 
July, 1963. 

On behalf of the appellant Mr. Gopalakrishnan contended in the first place- 
that the reasons which induced the Income-tax Officer to initiate the proceedings under 
section 34 were justiciable. It was submitted that those reasons should have been 
communicated by the Income-tax Officer to the assessee before the assessment was 
made. In this connection; the further argument of the appellant was that those 
reasons “ must be sufficient for a prudent man to come to the conclusion that the 
income had escaped assessment. In our opinion , there is no substance in any one 
of these arguments. It is true that two conditions must be satisfied in order to confer 
jurisdiction on the Income-tax Officer to issue the notice under section 34 in respect 
of assessments beyond the period of four years, but within a period of eight years 
from the end of the relevant year. The first condition is that the Income-tax Officer 
must have reason to believe that the income, profits or gains chargeable to income- 
tax had b,en under-assessed. The second condition is that he must have reason to' 
believe that such under-assessment had occurred by reason of either CD omission 
or failure on the part of an assessee to make a return of his income under section 22 
or (u) omission or failure on the part of the assessee to disclose fully and truly all 
t he material facts necessary for his assessment for that year. Both these condition* 
are conditions precedent to be satisfied before the Income-tax Officer acauires iurisdic- 
diction to issue a notice under.the section. But the legal position is that if there 
are m fact some reasonable grounds for the Income-tax Officer to believe that there- ' 
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had been. any non-disclosure as regards any fact, which could have a material bearing 
on the question of under-assessment that would be sufficient to give jurisdiction to 
the Income-tax Officer to issue the notice under section 34. Whether these grounds 
are adequate or not is not a matter for the Court to investigate. In other words, 
the sufficiency of the grounds which induced the Income-tax Officer to act is not a 
justiciable issue. It is of course open for the assessee to contend that the Income-tax 
Officer did not hold the belief that there had been such non-disclosure. In other 
words, the existence of the belief can be challenged by the assesste but not the 
sufficiency of the reasons for the belief. Again the expression “ reason to believe ” 
in section 34 of the Income-tax Act does not mean a -purely subjective satisfaction 
on the part of the Income-tax Officer. The belief must be he d in good faith; it can- 
not be merely a pretence. To 'put it differently it is open to the Court to examine 
the question whether the reasons for.the belief have a rational connection or a 
relevant bearing to the formation of the belief and are not extraneous or irrelevant 
to the purpose of the section. To this limited extent, the action of the Income- 
tax Officer in starting proceedings under section 34 of the Act is open to challenge 
in a Court of law (See Calcutta Discount Co., Ltd. v. Income-tax Officer, Com- 
panies , District I, Calcutta and mother 1 . 

In the present case the High Court has pointed out that the Income-tax Officer 
when examining the relevant material in the proceedings for the assessment year 
1955-56 found that the- appellant had made investments to the extent of Rs. 39,000' 
in the account year under question when the income assessed was only Rs. 36,068. 
On further examination it was discovered that items of house property acquired long 
before the relevant accounting year had been suppressed. The High Court, there- 
fore, held that the Income-tax Officer had reasonable grounds for thinking that there 
was non-disclosure on the part of the appellant and that there was under-assessment 
for the assessment year 1951-52. 

It was also contended for the appellant that the Income-tax Officer should have 
communicated to him the reasons which led him to initiate the proceedings 
under section 34 of the Act. It was stated that a request to this effect was made 
by the appellant to the Income-tax Officer, but the Income-tax Officer declined to 
disclose the reasons. In oui- opinion, the argument of the appellant on this point 
is misconceived. The proceedings for assessment or re-assessment under section 
34 (1) (a) of the Income-tax Act start with the issue of a notice and it is only after the 
service of the notice that the assessee, whose income is sought to be assessed or 
re-assessed becomes a party to those proceedings. The earlier stage of the proceeding 
for recording the reasons of the Income-tax Officer and for obtaining the sanction 
of the Commissioner are administrative in character and are not quasi-judicial. 
The scheme of section 34 of the Act is that, if the conditions of the main section are 
satisfied a notice has to be issued to the assessee containing all or any of the require- 
ments which may be included in a notice under sub-section (2) of section 22. But 
before issuing the notice, the proviso requires that the Officer.should record his reasons 
for initiating action under section 34 and obtain the sanction of the Commissioner 
who must be satisfied that the action under section 34 was justified. There is no 
requirement in any of the provisions of the Act or any section laying down as a condi- 
tion for the initiation of the proceedings that the reasons which induced the Com- 
missioner to accord sanction to proceed under section 34 must also be communicated 
to the assessee. In The Presidency Talkies Ltd. v. First Additional Income-tax Officer,. 
City Circle II, Madras s , the Madras High Court has expressed a similar view and 
we consider that that view is correct. We accordingly reject the argument of the 
appellant on this aspect of the case. 

Lastly, it was submitted by the appellant that the proceedings under section 34 
were invalid because the Income-tax Officer did not entertain the belief that the 
under-assessment was made by reason of omission or failure on the part of assessee 

1. (1963) 1 S.C.J. 741": (1961) 2 S.C.R. 241": ' 2’. (1954) 25 I.T.R. 447 : A.I.R. 1954 Mad 
A..I.R. 1961 S.C. 372. 872. 
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to make a return under section 22 or to disclose fully and truly all material facts . 
necessary for the first assessment. There is no substance in the argument. The • 
Tribunal has found that there was direct connection or nexus between the assessce’s 
omission or failure to make a return and the under-assessment made by the Income- . 
tax Officer for the year 1951-52. The High Court has affirmed this finding and 
concluded that the proceedings under section 34 (1) (a) of the Act were not defective 
in law. - " 

For these reasons we dismiss this appeal with costs. .. ' ... 

V.S. Appeal dismissed. 

THE SUPREME COURT -OF INDIA. 

Present: — J. C. Shah, V. ramasway and V. Bhargava, JJ. 

Associated Clothiers, Ltd. .. Appellant* 

v. 

■Commissioner of Income-tax, Calcutta • • Respondent 

Income-tax Act (XI of 192a), section 10 (a) (vii), second proviso — Balancing charge — Assesses, 
company — Transfer of assets and liability to another company under an agreement — Discharge of liabilities of 
assesses, cash and shares of the company — Consideration for (the transfer — Difference between original cost anj 
■written down value of house property on the date of transfer — -Deemed profits — Taxability — Sale, if made in a 
■commercial sense, criterion. 

Income-tax Act (XI of 1922), section 66 — Reference — High Court — Mo power to admit additional evidence. 

P & Co., incorporated as a private limited company in 1939, changed its name in 195a to A &'Co. 
the assessee herein, and on the same day a company styled P & Co., was incorporated. By a written 
agreement of the same date, A & Co. agreed to transfer all its assets with liabilities to P & Co. in const! 
deration of allotment of shares of P & Co. cash and for taking over the liabilities of A & Co. One of the . 
properties agreed to be transferred was a bouse valued at about two lakhs of rupees. No deed of con- 
veyance was executed but P & Co. took possession of the house in July, 1952. The original cost of the 
building was Rs. 97,258 and the written down value after deducting depreciation allowed from time 
to time, was Rs. 57,011. For the assessment year 1952-53 the Officer brought to tax the difference 
between the original cost and the written down value on the date of transfer as deemed profit of the 
assessee, under section 10 (2) (vii), second proviso. The Tribunal held it was not liable to be so assess- 
ed on the ground no profit resulted to the assessee by the sale to itself. The High Court in reference held 
against the assessee on the veiw (without any evidence) that the assessee carried on the business even 
after the transfer of its assets. The assessee appealed, ,, 

Held that, the assessee sold the property for a stated consideration which was not shown to be nomi- 
nal and since the consideration was in excess of the original cost of the property, the difference was pro- 
fit within the meaning of the second proviso to section 10 (2) (vii) of the Act. The question to which 
attention must be directed is whether there was by the agreement a transaction of sale in commercial 
sense. 

The High Court in reference under section 66 is bound to proceed on the findings recorded by the 
Tribunal; it has no power to admit on record additional evidence and to consider that additional evi- 
dence. The Court must accept the statement made by the Tribunal in the Statement of The 
Case, especially when no objection was raised thereto before the Tribunal or before the High Court on 
behalf of the assessee. ... 

Held on facts : the High Court was in error in proceeding on the basis, for which there was no evi- 
dence, that the ssessee after transferring its assets carried on the business. 

The contention that the transaction was merely a nominal transaction and the property in the 
shares remained with the same company in which it was vested, was, never raised before or decid- 
ed by the Tribunal and would not arise out of the order of the Tribunal. . The burden of proving that 
the consideration for sale of the property was less than what it purports to be under the agreement 0*" 
s ale lay upon the assessee anc^ since no attempt was made to prove that fact, the question cannot be 

*G.A. No. 969 of 1965. 23rd September, 1966. 
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_ raise d for the first time in the Supreme Court. The contention that the transaction of sale was a mere 
attempt to readjust the business position of the assessee was also never raised before the Tribunal and 
does not arise out of the order of the Tribunal. 

Appeal from the Judgment and Order dated the 5th February, 1963, of the 
Calcutta High Court in Income-tax Reference No. 3 of 1958. 

S.S. Slutkla, Advocate, for Appellant. 

S.T. Desai, Senior Advocate [A. N. Kirpal and R. N. Sachthey, Advocates 
with him), for Respondent. 

The Judgment of the Court was delivered by 

Shah , J. — Mis. Phelps and Company Ltd. was registered as a private limited 
company on 30th September, 1939, to carry on the business of “Clothiers and Tailors.” 
On 21st March, 1952, under an order made under section 11 (4) of the Indian 
Companies Act, 1913, the name of the company was altered to Messrs. Associated 
Clothiers Ltd. On the same_ day a company styled “ Messrs. Phelps & Co. Ltd.” 
was incorporated. By a written agreement also of the same date the appellant- 
company agreed to transfer its assets and liabilities to Messrs. Phelps and Co. Ltd., 
in consideration of allotment of shares of the value of Rs. 12,30,000 of Messrs. 
Phelps & Co. Ltd., and Rs. 23,291/10/5 payable in cash, and Messrs. Phelps & Co. 
Ltd., talcing over liabilities of the appellant-company of the aggregate amount of 
Rs. 6,05,601-0-6. Under the terms of the agreement the appellant company pur- 
ported to transfer seven items of property described in the Schedules annexed to the 
deed : one of the properties so agreed to be transferred was described in the Second 
Schedule — a building at Connaught Place, New Delhi, valued at Rs. 2,24,673. No 
deed of conveyance was executed in pursuance of the agreement. It is, however, 
common ground that on 1st July, 1952, Messrs. Phelps & Co., Ltd. took over posses- 
sion of the properties agreed to be sold. 

The original cost of the building described in the Second Schedule was Rs. 97,258 
and the written down value of the building after deducting depreciation allowed 
from time to time in the records of the Income-tax Officer was Rs. 57,011. In the 
balance-sheet of the appellant-company dated 31st March, 1953, the building was 
valued at Rs. 2,24,673 the price for which it was agreed to be sold. In proceeding 
for assessment for the account year 1952-53 the Income-tax Officer, Companies 
District IV, Calcutta, brought to tax the difference between the original cost and the 
written down value of the building on the date of the transfer as deemed profit of 
the appellant-company under the second proviso to section 10 (2) (v/i) of the Indian 
Income-tax Act, 1922. Before the Appellate Tribunal it was contended that the 
sale of assets to the appellant-company was “ in substance to self ” and on that 
account no profit had resulted to the company and the amount sought to be brought 
to tax was not liable to be included in the company’s profit. The Tribunal relying 
upon the decision of the Bombay High Court in Commissioner of Income-tax, 
Bombay City v. Sir Homi Mehta's Executors 1 upheld that contention. 

At the instance of the Commissioner of Income-tax, Calcutta, the following 
question was referred to the High Court of Calcutta : 

“ Whether on the facts and in the circumstances of the case the Tribunal was right in holding 
that the sum of Rupees forty thousand two hundred and forty-seven could not be deemed to be 
profits of the assessee-company under the second proviso to section 10 (2) (rii) of the Indian 
Income-tax Act 1 ” 

The High Court answered the question in the negative. Against the order 
passed by the High Court, with certificate under section 66-A (2) of the Indian 
Income-tax Act, this appeal is preferred. 


1. (1955) 28 f.T.R- 928 : 58 Bom.L.R. 112 : 1.L.R. (1955) Bom. 154: A.T.R. 1956 Bom. 415' 
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The High Court was of the view that the principle of the decisions in Sir Homi 
Mehta's Executor's case 1 and in Rogers & Co. v. Commissioner of Income-tax , 
Bombay City II, 2 did not apply to the facts of the present case, since at all material 
times there were in existence two corporations which were distinct and the transfer 
by one corporation of its assets to another cannot be deemed to be a transfer to self ; 
that the transaction by which the appellant-company transferred its assets to Messrs. 
Phelps & Co. Ltd. was- a transaction of sale, and the doctrine of “ lifting the veil of 
corporate personality” had application only to a limited class of cases, and the case 
of the appellants could not be brought within that class ; and since the two com- 
panies “ continued to exist side by side” for many years after the appellant-company 
had transferred its assets to Messrs. Phelps & Co. Ltd., two different companies 
which carried on business simultaneously could not be regarded as one entity. In 
this appeal with certificate, the appellant-company contends that the High Court 
gravely erred in recording its opinion on the question submitted, relying on evidence 
which was never placed before the Income-tax Officer or the Tribunal.' Counsel 
urged that the observations made by the High Court that Messrs. Phelps & Co. Ltd., 
and the appellant-company “ continued to exist side by side as two separate limited 
companies” and carried on business simultaneously for more than ten years is borne 
out by no evidence on the record. This criticism has force. The High Court in a 
reference under section 66 (1) or (2) is bound to proceed on the findings recorded 
by the Income-tax Appellate Tribunal : it has no power to admit on record additional 
evidence, as the High Court did, and to consider that additional evidence which was 
not placed before the Tribunal. We must therefore proceed on the view that there 
is no evidence before the Tribunal and no finding of the Tribunal that after transfer- 
ing its assets the appellant-company carried on business. 

Counsel for the company also submitted that the Tribunal was in error in observ- 
ing that the appellant-company had transferred all its assets and liabilities to the new 
company. But in the Statement of The Case which is based upon the judgment of 
the Tribunal, there is a clear recital that all the assets and liabilities of the appellant- 
company were transferred to Messrs. Phelps & Co., Ltd. Counsel asked us to 
ignore that statement in view of the recital made in the preamble clause of the agree- 
ment dated 21st March, 1952, in which it was recited that Messrs. Phelps & Co. 
were “ desirous of acquiring a part of the undertaking and property of the vendor- 
company.” But there is nothing in the recitals which indicates that any assets 
were retained by the appellant-company. The Tribunal in deciding the appeal 
before it observed : 


“ Assoeiated Clothiers Ltd., were owners of a business having assets and liabilities. By sale 
to Phelps & Co. Ltd. they got the entire ownership by way of shares and the same assets and 
liabilities remained in the hands of Phelps & Co. Ltd.” 

This Court must accept the tatement made by the Tribunal in the Statement of 
The Case, especially when no objection was raised thereto before the Tribunal 
or before the High Court on behalf of the appellant-company at any time. . 

On the que.stion whether in determiningthe liability of anassessee to pay income- 
tax it is open to the Court to ignore the corporate pesonalityof a company and to 
fix.upon the ownership of the business as decisive, there has been some difference of 
opinion. In Sir Homi Mehta's Executor's case the assessee and his sons had formed 
a private limited company and transferred to that company shares in several joint 
•stock companies which the assessee held jointly-with his sons at the market value of. 
the shares at that time. The departmental authorities levied income-tax. on the. 
difference between the market price and the cost price of the shares. The High Court 
>of Bombay held that the so-called sale of the shares to the company was not a 
business activity entered into with the object of earning profit ; that it was not really 
.-a sale but a procedure adopted for readjustment of their position as holders of the. 


1. (1955) 28 1.T.R. 928 : 58 Bom. L.R. 1 12 : 
..R. (1 56):Bom. 154 : A-I.R. 1956 Bom. 415. 
■ 2 . I.L.R. (1952)3om. 1203 : (1955) 60 Bom. 


L.R. 866 : (1953) 34 I.T.R. 336 : A.I.R. 1959 
Bom. 150. , ... 
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shares ; and that the assessee did not make any profit or gain in a commercial sense 
by transferring the shares to the company and therefore the difference between 
the market price and cost price of the shares was not exigible to tax as profit of the 
business. 

In Rogers & Co's case 1 , the partners of a firm carrying on the business of manu- 
facturing aerated waters formed themselves into a private limited company, the shares 
allotted to each of them in the company being in the same proportions as the shares 
they held in the firm. The assets of the firm were transferred to the company for a 
price exceeding the written down value, and the difference between the original cost 
of the assets and the written down value was brought to tax under section 10 (2) 
(v/i) of the Tncome-tax Act. The High Court held that the transfer of the assets of 
the firm to the company was merely a readjustment made by the members to enable 
them to carry on their business as a company rather than as a firm and no profit in a 
commercial sense was ‘made thereby, and therefore the transfer of the assets of the 
firm to the company was not a sale and the provisions of the second proviso to section 
10 (2) (vii) did not apply. 

Chagla, C.J., in delivering the judgment in Sir Homi Mehta's Executors' case 2 * 
observed at page 932 : 

“ Whatever legal or technical form a transaction may take, the Court must try and determine 
what the real transaction was and not the form which the transaction took.” 

Again the learned Chief Justice in Rogers <2? Company's case 1 observed that in 
all transactions which come up for consideration in a taxing statute the Court has to 
look not at the legal form which the transaction has, but to the real nature of the 
transaction. Counsel for the Revenue contends that in ignoring the legal form and 
relying upon “ the substance of the transaction” the High Court of Bombay has 
erred. He relies in support of his submission upon the following observations in 
the judgment of the Judicial Committee in Bank of Chettimd Ltd. v. Commissioner 
of Tncome-tax, Madras 3 at page 526 : 

“ The Commissioner of Income-tax in his reference stated that * in substance these loans 
represent money lent by the Pudukottai Bank to the Kanadukathan Bank but the transactions have 
been unnecessarily complicated by resorting to a series of entries which arc as superfluous as they 
are confusing. ' 

Their Lordships think it necessary once more to protest against the suggestion that in revenue 
cases ‘ the substance of the matter ’ may be regarded as distinguished from the strict legal position.” 

But the decision of the Court in Sir Homi Mehta's Executors case 2 , was not 
founded only upon the ground that the real transaction was different from what it 
purported to be. The Court in the two cases opined that in determining whether a 
certain transaction resulted in profit, it must be found that the transaction resulted 
in real profit, profit which from the commercial point of view meant a gain to the 
person who entered into the transaction, and. that by transferring the assets with the 
intention merely to readjust the business relation of the owners of a business or asset, 
no real profit was earned. 

Counsel for the Revenue relied upon the decision of the Patna High Court in 
Maharajadhiraj Sir Kameshwar Singh v. Commissioner of Income-tax, Bihar & Orissa 4 . 
It was held in that case that the doctrine that no man can make a profit out of himself 
is not applicable to transactions between a person and a limited company, even 
though all the shares in the company are owned by that person, because from “a 
legal point of view a company is an entity entirely distinct from its shareholders”. 
The Court observed at page 495 : 


1. I.L.R. 1958 Bom. 1203 : (.1958) 60 Bom. 
L.R, 806 : (1958) 34 I.T.R. 336 : A.I.R. 1959 
Bom. 150. 

2. (1955) 28 I.T.R. 928 : 58 Bom. L.R. 112 : 

1.1 ,R. (1956) Bom. 154 : A.I.R. 1956 Bom. 415 


3. (1940)2M.L.J.851 : (1940) 8 I.T.R. 522: 
I.L.R. (1941) Mad. 89:43 Bom. L.R. 132 :L-R. 
67 I. A. 394: A.I.R. 1940 P.C. 183. 

4. (1962) B.L.J.R. 915 : I.L.R. 42 Pat. 547: 
(1963) 48 I.T.R. 483 : A.I.R. 1964 Pat. 231. 
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“* * it is not possible, in the circumstances of this case, to ignore 

or disregard the mask of corporate entity or to analyse the economic realities behind the transaction 
of sale.” , . ' 

Therefore the assessee though he was the owner of all the shares in the company 
could not claim to be treated as if he were identical with the company in order to 
promote his own benefit or ; advantage. But in Maharajadhiraj ■ Sir Kameslmar 
Singh’s case 1 2 ', if seems to have been admitted that the price for which the buildings 
machinery and plant were transferred to the company was not a notional figure., 
and the price being in excess of the cost of buildings, machinery and plant, section 
10 (2) ( vii ) proviso was attracted, and the difference between the written down value , 
and original cost was held taxable.- 

It is unnecessary for the purpose of this case to express any final opinion, on 
the question, whether in taxing cases it is open to the assessing authority to ignore the 
corporate personality of a company , and to hold that the interest of the shareholders 
in the shares of a company and in the business of the company is identical, and trans- 
fer by the owners 1 of a business to a company in which the shares are owned by 
the former owners of the business does not give rise to a sale in a commercial sense. 
The present is riot a case in which persons carrying on business have floated a private 
limited company and have attempted to readjust their business position. Here is 
a case in which the assets of one company have been sold to another. The question 
to which attention must be directed is whether there was by the agreement a transac- 
tion of sale in a commercial sense. 

In a recent judgment of this Court in Chittoor Motor Transport Co. ( P .), Ltd. v. 
Income-tax Officer, Chittoon, it was held by this Court that where a private limited 
company transferred some of its assets to a partnership consisting of three share- 
holders who held the entire issue of shares of the company for a consideration, but 
the whole business was not transferred, there was in truth a sale within the meaning 
of the Sale of Goods Act. and under section 10 (2) (v/b) the rebate received by the 
private limited company would be liable to be forfeited. This Court declined to 
accept the argument that when the company transferred the vehicles belonging to 
it to the partnership, there was no commercial transaction. The Court observed, 
at page 242 : ‘ ' 

“If welook at the resolution dated 30th June, 1959, it is quite clear that it is a sale for considera- , 
tion of a number of buses by thclimited company to the partnership. It would be a sale under the 
Sale of Goods Act and it would he a sale in any other proper meaning which might be given to the 
word * sale \ We are not concerned whether any profit resulted to the assessee but what we are 
concerned with is whether the. assessee had sold or transferred these buses to the partnership. Jo 
us the answer seems to be plain that whether the transaction resulted in profit to the company cr 
not, the transaction comes within the purview of the latter part of section 10 (2) (v/b).” . 

Counsel for the company also submitted that the transaction was merely a 
nominal transaction and the property in the shares remained with the same company 
in which it was vested. This contention was never raised before or decided by the- 
Tribunal, and it does not arise out of the order of the Tribunal. 

It was then urged that there was no profit to the company since there was no 
evidence about the market value of the property transferred and in the absence 
of any evidence to show that the property was sold for a price exceeding the written 
down value, liability under section 10 (2) (vii) second proviso will not arise. 
But in the agreement the properties sold were allotted specific values and no 
attempt was made at any time before the Tribunal to prove that the values so 
allotted to the various properties were not true. Substantially the whole of 
the consideration paid by Messrs. Phelps & Co., Ltd. is in the form of shares 
to the appellant-company, but unless there is evidence that the market value of the 
shares was less than their face value, the claim made by the appellant-company must 
fail. The burden of proving that the consideration for sale of the property was less 
than what it purports to be under the agreement of sale lay upon the company and 

1. (1962) B.LJ.R. 915 : I.L.R. 42 pat. 547 : (1966) 1 M.L.J. (S.C.) 39.: (1966) 1 An. W.R. 

(19"'3) 48 I.T.R.483: A.T.R. 1964 -pat. 231. (S.C.) 39 : (1966) 59 1.T.R. 238 : A.T.R. 1966 

2. (1966) 1 1.T.J. 91 : (1966) 1 S.CJ. 127 : S.C. 570. : ' 
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since no attempt was made to prove that fact, the question cannot be raised for the 
first time in this Court. 

It was also said that the transfer was a slump sale of the assets and there being 
no separate sale of the property described in the Second Schedule, the difference bet- 
ween the written down value and/ the cost price was not liable to be included as 
income in the process of assessment. Reliance in this behalfwas placed upon the obser- 
vations of the Judicial Committee of the Privy Council in Doughty v. Commissioner 
of Taxes \ Tn that case two partners carrying on business as general merchants and 
drapers sold the entire assets and goodwill of the partnership business to a limited 
company in which they became the only shareholders. The nominal value of the 
shares being more than the sum to the credit of the capital account of the partnership 
in its last balance-sheet, a new balance-sheet wasprepared showing a larger value for 
the stock-in-trade. The Commissioner of Taxes treated the increase in value so 
shown as a profit on the sale of the stock-in-trade, and a ssessed the appellant upon 
it for income-tax. The Judicial Committee held that the assessment was wrongly 
made since if the transaction was to be treated as a sale there was no separate sale 
of the stock, and no valuation of it as an item forming part of the aggregate sold. 
This Court has affirmed the principle in Doughty's case 1 , in a recent judgment : 
Commissioner of Income-tax v. Mugneeram Bangui' & Company 2 . 

That principle has however no application here. In the present case it is true 
that the entire assets of the appellant-company were sold to Messrs. Phelps & Co., 
Ltd. There was no separate sale of different items, but the consideration of each 
item of property sold was expressly mentioned in the agreement of sale. _ The con- 
tention that the transaction of sale was a mere attempt to readjust the business posi- 
tion of the transferor was never raised before the Tribunal and does not arise out 
of the order of the Tribunal. 

We decide this appeal on the narrow ground that the appellant-company sold 
the property in the Second Schedule for a stated consideration which was not shown 
to be notional, and since the consideration was in excess of the original cost of the- 
building, the difference was profit within the meaning of section 10 (2) (vii), second 
proviso. 

The appeal therefore fails and is dismissed with costs. 

Y.S. Appeal dismissed - 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — J. C. Shah and V. Bhargava, JJ. 

M/s. Jugal Kishore Baldeo Sahai • • Appellants* 

v. 

Commissioner of Income-tax, U.P., Lucknow •• Respondent. 

Income-tax Act {XI of 1922), section 10 (2) (xv)— Business expenditure— Hindu undivided family— 
Karla — Salary or remuneration paid to Karla to manage family business, under a valid agreement Existence of 
minor coparceners — Agreement in the interests of the family and for the benefit of minor — Amount allowable as 
business expenditure. 

The assessec, a Hindu unidvided family, consisting of two brothers and their minor sons, was 
carrying on a joint family business. Under an agreement between the brothers, the elder brother who 
was the karta of the family, was paid a salary to look after the joint family business. The asscssce 
claimed this salary paid to the karta as an expenditure allowable under section 10 (2) (*») of the 
Act. The Department, the Tribunal and the High Court in reference, rejected the claim for such, 
deduction as a business expenditure. The assessee appealed, 


J. L.R. (1927) A.C. 327. 

* G.As.Nos. 594 to 600 of 1963. 
s C J— 22 


2. (1965) 2 1.TJ. 490 : (1965) 2 S.CJ. 592. 

20th September, 1966. 
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Held , that the sum was allowable as a business expenditure under section to (q).(.vv). 

If a remuneration is paid to the karta of the family under a valid agreement which is bom fide , 
.and in the interest of, and expedient for the business of the family and the payment is genuine and not 
•excessive, such remuneration must be held to be an expenditure laid out wholly and exclusively, for 
-the purpose of the business of the family and must be allowed as an expenditure undersection io(a)(.w) 
•of the Act. 

If all persons competent in a Hindu undivided family to enter into an agreement on its behal 
consider it appropriate that the karta should be paid remuneration and enter into an agreement to pay 
remuneration to him, that should be held to be ah expenditure incurred in the interest of the family, 
-and consequently, an expenditure allowable under section 10 (2) (x»). The test of the validity of an 
.agreement on behalf of a minor is that it should be for the benefit of the minor. If the agreement is 
held to be in the interest of the family, the agreement would not be invalidated when executed on behalf 
•of the minors by the person authorised to act on their behalf simply because the minors happened to 
be represented by a person who receives some benefit under the agreement. 

It is well established that any member of a Hindu undivided family including a karta can have a 
separate personal source of income if that income is earned independently'of the Hindu undivided 
•family assets or business. It is primarily on this basis that it has been held that a'salary or remunera- 
tion paid to the junior member of the family for services rendered to the family business becomes his 
separate income and consequently a deductible expenditure under section ro (e) (.vo) Vlien computing 
•the income of the family. Similarly the remuneration paid to the karta would be a business expendi- 
ture deductible under section 10 (2) ( xv ) of the Act. 

The remuneration paid, not for die purpose of looking after the business of the family, but for die 
business of the firm of which the karta was the partner would not be deductible expenditure unde r 
section 10 (2) (xv) from the income of the Hindu undivided family. 

Appeals by Special Leave from the Judgment and Order, dated the 28th March, 
1962, of the Allahabad High Court in I.T. Misc. Case No. 424 of 1959. 

A. K. Sen, Senior Advocate (T. A. Ramachandran, Advocate, and J. B. Dada- 
•chanji, Advocate of M[s. J. B. Dadachaitji & Co., with him), for Appellants. 

S. T. Desai, Senior Advocate ( Gopal Singh and R. N- Sachthey, Advocates, with 
Jiim), for Respondent. 

The Judgment of the Court was delivered by • 

Bhargava, J . — These appeals by Special Leave are directed against the judgment 
of the Allahabad High Court returning an answer to the following question referred 
To it by the Income-tax Appellate Tribunal : 

“ Whether on the facts and circumstances of the case the salary paid or credited to a karta of 
the family for looking after the family’s business 'was a permissible deduction under section 
10 (2) (xv) in computing the income of the family business.” 

The assessee was a Hindu undivided family carrying on a joint family business 
•of commission agency in cloth under the name of Jugal Kishore Baldeo Sahai and 
was, in addition, deriving income from some property and from some partnership . 
business in which the karta, Babu Ram, was a partner representing the interest of the 
•Hindu undivided family. The family consisted of Babu Ram, his brother 
•Gobardhandas, and their sons. In June, 1946, the karta, Babu Ram, wrote a letter to 
his brother Gobardhandas, who was the only other adult member of the family, 
stating that, since he was managing all the business, he ought to get a salary of 
Rs. 1,000 per month. Gobardhandas promptly agreed to this proposal and conse- 
quently in the account books of the family for the year in question a sum of Rs. 12,000 
was debited in the expense account of the Hindu undivided family business, viz . , 
of Jugal Kishore Baldeo Sahai and the same amount was credited in the name of 
Babu Ram as an individual. The first such credit was made in the account year 
relevant to the assessment year 1946-47 and similar credits continued to be made in - 
subsequent accounting years up to the year relevant to the assessment year 1952-53. 
'Thus, the debit against the Hindu family business at the rate of Rs. 12,000 per year 
and similar credit in the name of Babu Ram was made in the accounts for seven years. 

Iln each of these seven years the Hindu undivided family as the assessee claimed that 
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Ihis sum of Rs. 12,000 every year should be deducted as an expenditure under sec- 
tion 10 (2) (xv) of the Income-tax Act. The Income-tax Officer rejected the claim 
and that order was upheld by the Appellate Assistant Commissioner as well as by the 
Tribunal. Thereupon, at the request of the assessee-appellant, the question reprodu- 
ced by us was referred by the Tribunal for the opinion of the High. Court. The 
High Court answered the question against the appellant and upheld the view of the 
Tribunal. Consequently, these appeals have been brought up before us. 

The High Court has taken the view that under the Hindu Law, a karta is bound 
by reason of his being the karta to manage all the business of the family without 
being entitled to any remuneration for the service of management. It went on to 
comment that indeed, when under the law a karta represents the family, it would 
be anomalous to think of a karta as being an employee of himself or being entitled 
to remuneration for acting as such and receiving payment from his own-self. This 
view was expressed by the High Court on the basis of its opinion about the rights 
and duties of a karta of a Hindu undivided family under the Hindu Law and to arrive 
at this view, the Court relied on a comment in Gopalchandra Sarkar Sastri’s Hindu 
Law, 1940 Edn., N. E. Raghavachariar’s Hindu Law, 4th Edn. and Mayne’s Hindu 
Law, 11th Edn. and in addition, on a decision of the Madras High Court in Krishna- 
sami Ayyangar v. Rajagopala Ayyangar K It was on the basis of these comments in 
the books of Hindu Law that the Allahabad High Court held the view that Babu 
Ram, being the karta of the family, was not entitled to draw any remuneration for 
carrying on the business of the Hindu undivided family. 

The decision of the Madras High Court and the views expressed by these 
commentators do not show that a karta of a Hindu undivided family is not entitled 
to charge for services rendered to the family business under any circumstances at all. 
The right to receive remuneration is negatived with some qualifications. Either it 
is stated that no remuneration is payable except under special arrangement, or a 
scope for payment is recognised by saying that the manager or karta is not 
• Cc ordinarily'” entitled to remuneration. The Madras High Court in the case of 
Krishnaswami Ayyangar V. Rajagopala Ayyangar 1 held that ‘‘the managing coparcener 
was not entitled to special remuneration in the absence of a valid special agreement”. 
We are unable to understand the meaning of the expression “valid special agreement.” 
It is, of course, necessary that before a karta receives remuneration, it should be under 
a valid agreement. In judging what is a valid or proper agreement which would justify 
the payment of remuneration paid to a karta of the Hindu undivided family for 
managing the business of the family to be deductible as an expenditure under sec- 
tion 10 (2) (xv) of the Income-tax Act, the test, we think, which should be applied, 
is whether the agreement has been made by or on behalf of all the members of the 
Hindu undivided family and whether it was in the interest of the business of the 
family, so that it could be justified on grounds of commercial expediency. That is 
the test which has always to be applied when considering whether a particular 
expenditure claimed as a deduction under section 10 (2) (xv) of the Income-tax Act 
has been incurred wholly and exclusively for the purpose of the business. 

This Court in Jitamal JBhuraml v. Commissioner of Income-tax , Bihar and Orissa 1 2 , 
has already held that “ a Hindu undivided family can be allowed to deduct salary 
paid to a member of the family, if the payment is made as a matter of commercial or 
business expediency”. Mr. S. T. Desai, learned Counsel appearing forthe Department, 
tried to distinguish that case on the ground that in that case the salaries which were 
held to be deductible were paid to junior members of the family and not to the karta. 
The view expressed by this Court was in general terms and did not make any distinc- 
tion between a junior member of the family or a karta. The principle was laid down 
by this Court without any such distinction even though the Court was then concerned 
with salaries which had been paid to junior members of the family. 


1. (1894)4M.L.J. 212 : (1895) I.L.R. 18 

Mad. 73. 


2. (1962) 44 I.T.R. 887. 
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We , do not consider that the decision given by /this Court in that- case, needs-, 
to be given a narrow interpretation so as to confine the, rights of deducting, the 
remuneration paid by a Hindu undivided family to junior members only. There seems 
to be no.reason at all why if a karta is paid remuneration he should be in a position 
different from that of any junior member. It is true that a karta has a right to 
manage the property of the Hindu undivided family on behalf of all the coparceners 
but there is no obligation or duty on him . to carry on a particular business of the. 
family. It is well established that any member of a Hindu undivided family in- 
cluding a karta can have a separate personal source of income if.that income is earned' 
independently of the Hindu undivided family assets or business. It is primarily oa 
this basis that it has been held that a salary or remuneration paid to the junior member 
of the family for services rendered to the family business becomes his separate 
income and consequently a deductible expenditure under section.! 0(2) (xv) of the Act 
when computing the income of the family. In similar circumstances, if a karta. 
offers his services to the family instead of choosing an independent careerto earn his ' 
separate income and receives remuneration from the family, there is no reason why 
the remuneration, so paid to him cannot be treated as ah expenditure for carrying 
on the business of the family and consequently expended wholly and exclusively 
for the purpose of the business and deductible under section 10 (2) (xv) of the Act." 


As we have already indicated above, the general view expressed by the commen- 
tators on Hindu Law as well as in decided cases is that even the karta of a family cart 
be paid remuneration for carrying on the family business, provided it is under some 
agreement. There seems to be no reason why, if all persons competent in a Hindu, 
undivided family to enter into an agreement on its behalf consider it appropriate that 
the karta should be paid remuneration and enter into an agreement to pay remunera- 
tion to him, that remuneration should not be held to be an expenditure incurred 
in the interest of the family, and consequently, an expenditure deductible under 
section 10 (2) (xv) of the Act. In the present case, Babu Ram received remuneration 
when he and his brother, Gobardhandas, agreed that such remuneration should be 
payable. The other members of the Hindu undivided family were minor sons of Babu 
Ram himself or of Gobardhandas. Babu Ram and Gobardhandas, being the only 
two members of the family competent to act on behalf of the family including the 
minors, entered Into this agreement, obviously because it was considered in the 
interest of the family that Babu Ram should receive this.payment. We. are not at all 
impressed by the argument urged on behalf of the Department that, since , some of the 
coparceners were minors, no valid agreement at all on their behalf could have been 
entered into by Babu Ram or Gobardhandas so as to allow payment of remuneration 
to the karta, Babu Ram. The minor sons of Babu Ram could certainly be represented 
by himself and the minor sons of Gobardhandas could either be represented by him, 
being his sons, or, in the alternative, Babu Ram could represent them in the agreement 
as the karta of the family to which they belonged. It is. true that under the agree- 
ment, some payment was to be made out of the income of the family to Babu Ram 
so as to become his separate property. But that, circumstance would not, in our 
opinion, invalidate the agreement merely because Babu Ram represented some of 
the minors on whose behalf the agreement was made. If the agreement is held: 
to be in the interest of the family, the agreement would not be invalidated when 
executed on behalf of the minors by the person authorised to act on their behalf 
simply because the minors happened to be represented by a person who receives 
some benefit under the agreement. The test of the validity of an agreement on 
behalf of a minor is that it should be for the benefit of the minor, and in this case, 
there is no finding that the agreement entered into on behalf of the Hindu undivided 
family including the minors by Babu Ram and Gobardhandas was in any way 
prejudicial to the interests of the minor members. On the other hand, the facts 
found show that some of the minors subsequently attained majority and none of 
them challenged the validity of this agreement on the ground that it had been execu- 
ted during their minority and that it was against their interest. In fact, it was found 
that subsequently, when there was a partition in which even the sons of Babu Ram 
separated from him, the amount to the credit of Babu Ram in the accounts was 
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•treated as his separate asset and was not included in the assets of the Hindu undivided 
family without any objection from any of the members of the family who wcie 
minors at the earlier stage when the agreement was entered into. Consequently, we 
are unable to hold that the agreement, by which Babu Ram was allowed this remunera- 
tion of Rs. 1,000 per mensem was in any way vitiated, and, as we have already held 
above, it was an agreement executed in the interest of the family. 

In our view, if a remuneration is paid to the karta of the family under a valid 
■agreement which is bona fide and in the interest of, and expedient for, the business 
of the family and the payment is genuine and not excessive, such remuneration must 
be held to be an expenditure laid out wholly and exclusively for the purpose of the 
business of the family and must be allowed as an expenditure under section 
10 (2) (xv) of the Act. 

In this connection, we may take notice of a decision in the Patna case, Com- 
missioner of Income-tax, Bihar and Orissa v. Jainarain Jagannath 1 , wherein also it 
was held that a member of a joint Hindu family might conceivably do business in 
his individual capacity and in that capacity might render services to the joint family 
trading firm in consideration of which the firm might pay him such remuneration as 
it would pay to an outsider. If such remuneration i- not excessive and is reasonable 
and is not a device to escape income-tax, then it will be a legitimate deduction in 
computing the profits of the business. If, on the other hand, the amount paid is 
unreasonably high, and disproportionate to the services rendered by him, then 
it may be treated as part of the profits of the firm distributed in a particular manner. 
In the present case, there is no indication of any finding that the payment to Babu. 
Ram was at all high, or was not commensurate with the services rendered by him. 

An alternative ground, on which Mr. Desai on behalf of the Department 
•challenged this deduction under section 10 (2) (xv) was that the remuneration was 
being paid to Babu Ram not only to manage the Hindu undivided family business 
•carried on under the name of Jugal Kishore Baldeo Sahai, but also for other busi- 
nesses, including those of the partnership firms in which Babu Ram was a partner 
in his own name, though representing the Hindu undivided family. In support 
of this proposition, learned Counsel relied on the decision of the Calcutta High Court 
in Jitmal Bhuramal v. Commissioner of Income-tax, Bihar andOrissa ", which judgment 
was affirmed by this Court as reported in Jitmal Bhuramal v. Commissioner of Income- 
tax, Btliar and Orissa". In that case, there was a finding of fact that two junior 
members of the Hindu undivided family, Gulzarilal and Madanlal, were employed 
in the partnership business in which the karta of the family was a partner and had 
rendered service to that business. This Court, while recognising the principle that 
*' a Hindu undivided family is allowed to deduct salaries paid to members of the 
family, if the payment is made as a matter of commercial or business expediency,” 
laid down the exception that the services rendered must be to the family. It was 
held that, since the services had been rendered not to the family, but to the 
partnership firm, the remuneration paid to those members was not a legitimate 
deduction under section 10 (2) (xv) from the income of the Hindu undivided family, 
and that it could be a valid deduction only when computing the income of the 
partnership business. 

It is true that in the case before us the Statement of The Case mentions that the 
agreement for payment of remuneration to Babu Ram was to the effect that he was to 
get Rs. l,000per mensem for looking after the businesses of theHindu undivided 
family. It is because of the use of the word “ businesses” in the plural that 
learned Counsel urged that the remuneration given to Babu Ram was not merely for 
looking after the Hindu undivided family business, but also for rendering services 
to the partnership firms in which Babu Ram was a partner. We do not consider 


1. ( 1945 ) 13 I.T.R. 410: I.L.R. 24 Pat. 2- (1959) 37 1.T.R. 528: A.I.R. 1959 Patna 
€34 : (1946) P.W.N. 70 : A.I.R. 1946 Pat. 68. 395. 
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that inis interpretation of the agreement is correct. The agreement does not envisage 
any payment to Babu Ram for services rendered to the partnership firms; The 
language used was that Babu Ram should receive the remuneration for managing: 
all the businesses of the Hindu undivided family, which can only mean that he 
was to manage the affairs of the Hindu undivided family firm and also to look 
after the interests of the Hindu undivided family in other businesses; Thus the 
remuneration was not intended to cover any services rendered by him to the 
partnership firms apart from whatever he was required to do in the. capacity of 
looking after and managing the affairs of the Hindu undivided family. The prin- 
ciple laid down in the case of Jitmal .Bhurama v. Commissioner of Income-tax r 
Bihar and Orissa 1 , is, therefore, not applicable to the case before us. 

The appeals are consequently allowed. The judgment of the High Court is 
set aside and the question referred by the Income-tax Appellate Tribunal is answered 
in the affirmative. The appellant will be entitled to its costs in this Court as welf 
as in the High Court. 

Appeals allowed . 

V. S. THE SUPREME COURT OF INDIA. 

Present:— J. C. Shah, V. Ramaswami and V. Bhargava, JJ. 

S. Srinivasan, Erode _ Appellant* . 

v. ■ ■ ' 

Commissioner of Income-tax, Madras Respondent. 

Income-tax Act, (XI of 1922), section 16 (3) (a) (1) and ( ii ) — Firm— Assesses, his wife and stranger 
partners — Two minor sons of assessee also admitted to benefits of partnership — Interest on accumulated profits of 
wife and minor sons — Whether includible in the assessment of the assessee. 

The appellant was a senior partner in a firm in which the two other partners were his wife and a 
stranger. In addition, two minor sons of the appellant were admitted to the benefits of the partnership. 
In one of the clauses of the partnership deed it was provided that “ if the firm requires any sum for 
meeting the expenses for its management and if any of the partners has and is willing to give, such 
amount, he may advance (such amount) as loan. He may receive interest for such sum at the rate 
of 12 annas per cent, per mensem ” . Up to the beginning of the previous year relevant to the assess- 
ment year 1957-58 the profits that were accumulating in the accounts to the credit of the wife and. the 
two minor sons of the appellant were kept without any interest. With effect from the previous year 
in question, the partnership decided to allow interest at 9 per cent, per annum on these accumulated 
profits. The Income-tax Officer added the interest on accumulated profits oftlie wife and minor sons 
to the income of the appellant for purposes of assessment under section 16 (3) (a) (i) and (ii) of the 
Indian Income-tax Act, 1922. On appeal the Appellate Assistant Commissioner held in favour of 
the appellant. The Tribunal on further appeal, held that the amount of interest credited to the 
account of the minors in respect of capital provided by the grandfather and grandmother .had to be 
excluded from the total income of the appellant while the interest earned on the accumulated profit 
was rightly included in the income of the appellant. On reference, the High Court answered thej 
question against the appellant. On appeal to the Supreme Court, 

Held, that the interest at least indirectly arose and accrued to the wife and the minor sons because 
of their capacity mentioned in section 16 (3) (a) (i) and (ii) and was therefore includible in the assess- 
ment of the appellant. 

/ > 

The cases where interest is earned on a deposit or a loan differ from a case where interest was 
earned on amounts of which the minors permitted the use by the firm, because they were their accumu- 
lated profits arising from the firm itself and because of their interest in the firm as persons admitted 
to the benefits of the partnership. 

Appeal by Special Leave from the Judgment and Order dated the 27th day of 
August, 1962, of the High Court of. Madras in T.C. No. 82 of 1960. 


* C.A. No! 556 of 1965. 


1.. (1962) 44 I .T.R. SS7. 


i' * • y r 

*; 4th, 'October, ig66.; > 
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A.K. Sen. Senior Advocate (R. Gopalakrishuan, Advocate, with him), for Appel- 
lant. 


S.T. Desai, Senior Advocate (A.N. Kirpal and R.N. Sachthey, Advocates, with 
him), for Respondent. 


The Judgment of the Court was delivered by 

Bhargava, /.—The appellant is a senior partner in a firm in which the two other 
partners are his wife and a stranger. In addition, two minor sons of the appellant 
were admitted to the benefits of the partnership. Under the deed of agreement 
constituting the partnership, the shares in the profits of all the five persons were 
defined. There was also specification of the shares in which losses were to be shared 
by the three partners. There was a clause in the deed of partnership that “if the 
firm requires any sum for meeting the expenses for its management and if any of 
the partners has and is willing to give such amount, he may advance (such amount) 
as loan. He may receive interest for such sum at the rate of 12 annas per cent, per 
mensem.” The firm earned profits which were distributed in accordance with their 
shares between the three partners and the two minors who were admitted to the 
benefits of the partnership. The amounts of profit falling to the share of the wife 
of the appellant and his two minor sons were allowed to accumulate in the accounts 
of the partnership for a number of years. Up to the beginning of the previous year 
relevant to the assessment year 1957-58, the profits that were accumulating in the 
accounts to the credit of the wife and the two minor sons of the appellant were kept 
without any interest. With effect from the previous year in question, the partnership 
decided to allow interest at 9 per cent, per annum on these accumulated profits, so 
that, during this previous year, the amounts to the credit of these three persons 
increased on account of two additions in each case. There was addition of further 
profit falling to their share and there was added interest on the opening balance of 
the accumulated profits in the accounts of each one of these three persons. All 
these amounts added to the accounts during the previous year in respect of the share 
of profits as well as interest on accumulated profits were added to the income of the 
appellant forpurposesof assessment under section 16 (3) (a) (i) and (ii) of the Income- 
tax Act. These additions were challenged by the appellant on two different grounds. 
The first ground was that the provisions of section 16(3) {a) (i) and (ii) were ultra 
vires as being beyond the legislative powers of Parliament. The second ground 
was that, even on the application of these provisions, at least the amount added to 
the income of the appellant in respect of the interest credited in the accounts of his- 
wife and minor sons was not justified in law. Both these objections were overruled 
by the Income-tax Officer. On appeal, the Appellate Assistant Commissioner upheld 
the decision of the Income-tax Officer on the first point, but decided the second 
point in favour of the appellant and held that the interest earned by his wife and minor 
sons from the firm could not be included in the income of the appellant for purposes 
of charging it with income-tax. The Income-tax Appellate Tribunal, on further 
appeal, again upheld the decision on the first question, but, on the second question, 
partly rejected the claim of the appellant. The Tribunal held that the amount of 
interest credited to the account of the minors in respect of capital provided by their 
grandfather and grandmother had to be excluded from the total income of the 
assessee, while the interest earned on the accumulated profits was rightly included in 
the income of the appellant. Thereupon, at the request of the appellant, the follow- 
ing two questions were referred by the Tribunal for the opinion of the Madras 
High Court : 

“ (i) Whether the provisions of section 16 (3) (a) (i) and (ii) offend clauses (f) and (g) of 
Article 19 (1) of the Constitution of India ? 

(ii) Whether interest credited by the aforesaid firm to the assessee’s wife and minor children 
attributable to past profit accumulations only is includible in the assessment of the assessee under 
section 16 (3) (a) (i) and (ii)?” 
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The High Court answered both the questions against the appellant; and conse- 
quently, he has come up to this Court by Special Leave. , 


‘ » s , 

So far as the first question is concerned, learned Counsel appearing for the 
■appellant himself did not press it before us in view of the decision of this Court in 
JBalaji v. Income-tax Officer, Special Invest igcuion Circle, Akola, and others 1 . That 
point was earlier decided by the Madras High Court in B.N. Amin'a Umma v. Income- 
tax Officer, Kozhikode 2 . It has been held by this Court in Balaji's case 1 , that the 
provisions of section 16 (3) (a) (i) and (it) did not impose any unreasonable restriction 
on the fundamental rights, of the assessee under Article 19 fl) (f) and (g) of the 
■Constitution and were consequently, valid. The first question has, therefore, 
been clearly, answered correctly by the High Court against the appellant. 


Learned Counsel appearing for the. appellantmainly argued before us the second 
•question and urged that though the profits earned from the partnership by the wife 
■and the minor sons of the appellant were undoubtedly income arising to them directly 
from the partnership of the wife in the firm or . the admission of the minors to the 
■benefits of the partnership in the firm, the interest accruing on the accumulated profits 
•should not be held to' arise either directly or indirectly from the same source. The 
•argument was that the accumulated profits belonging to the wife and the minor sons 
.should be held to be in the nature of deposits made by them with the firm, or in the 
nature of loans advanced by them to the firm, and interest earned on such deposits 
or loans can have no relationship with the membership of the firm of the wife or the 
admission to the benefits of the partnership of the minor sons. It appears to us that 
these accumulated profits remaining in the hands of the firm cannot, on any principle, 
be equated with deposits made orloans advanced. The profits accumulated to the 
■credit of the wife and the minor sons, because they did not draw their share of profits 
when distribution of profits, took place, and allowed these profits to remain with 
the firm ; but there is no suggestion at all that, at that stage, either the wife or the 
minor sons, or anyone on their behalf, purported to enter into an arrangement with 
-the firm to keep these accumulated profits as deposits. Similarly, there was no such 
contract which could convert those accumulations into loans advanced to the firm by 
these persons. The facts and circumstances indicate that the wife and the minor 
sons had earned these profits because of their membership of the firm or because of 
their admission to the benefits of the firm, and having earned these profits in that 
-capacity, they allowed the use of their profits to the firm without any specific arrange- 
ment as would naturally have been entered into if these funds had belonged to a 
stranger. They let the firm use funds of theirs, because they had interest in the 
profits of the firm. The facts also show that the use of these moneys was allowed to 
the firm without asking for any interest, and it was only at a later stage that the 
three partners of the firm decided to give interest on these amounts. When the 
•decision was taken to give interest, the nature of the funds did not change. They 
did not get converted into deposits or loans. They still remained accumulations 
"belonging to a partner or persons admitted to the benefits of the partnership and 
allowed to. be used by the firm. The interest also appears to have been allowed by 
the firm simply because these funds belonged either to a partner or to the minors who 
had been admitted to the benefits of the partnership. It i s thus clear that the interest 
at least indirectly arose and accrued to the wife and the minor sons because of their 
capacity mentioned in section 16 (3) (a) (J) and (ii) of the Income-tax Act. 


lathis connection, IearnedCounsel for the appellant relied on a decision of th e 
Bombay High Court in Bhogilal Laherchand v. Commissioner of Income-tax, Bombay 
City 3 . It was held in that case that interest earned by minors on deposits maintained 
in the firm could not be held to be a benefit which the minors received from their 
admission to the partnership of the firm. Thecase is inapplicable, because, as we have 


1. (1961)1 S.CJ.' 376: (1961) 43 I.T.R.393: 
•(1962) 2 S.C.R. 983 : A.I.R. 1962 S.C. 123. 

2. (1955) 2 M.L.J. 393 : I.L.R. (1955) Mad. 

702 : (1954) 26 1.T.R. 137 : A.I.R. 1954 Mad. 


1120. 

3. I.L.R. (1954) Bom. 1093 : 56 Bom.L.R. 
718 : (1954)- 25 1.TJ. 523 : A.I.R. 1955 Bom. 
16. 
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indicated above, in this case the interest arising' to the wife and the minor sons of 
the appellant was not the result of any deposits made by them with the firm. 

Chouthmal Kajrhval v. Commissioner of Income-tax, Assam 1 , - and Akula 
Venkatasubbiah v. Commissioner of Income-tax , 2 , were cases where interest was 
paid to the minors on the capital provided by them for the business of the partnership. 
In those cases, it was held that the interest on the capital contributed by the minor 
sons was benefit arising from the admission of the minors to the benefits of the partner- 
ship, and consequently, that interest had to be included in the total income of the 
father in his assessment. These two cases are of no assistance, because the nature 
of the amount on which interest has accrued to the wife and the minor sons' of the 
appellant is different and is not on capital advanced by them or on their behalf. 

Reference was also made by learned Counsel to a decision of the Allahabad 
High Court in L. Ram Narain Gai'g v. Commissioner of Income-tax, ZJ.P. 2 , in which 
case also it was held that interest paid to a minor son admitted to the benefits of a 
partnership on his capital investment is income derived directly or indirectly by 1 
him from the admission and is includible in the income of the father under section 
16 (3) (a) (ji) of the Income-tax Act. It was further held that it cannot be stated as a 
matter of law that interest paid by a partnership to a minor admitted to its benefits 
can never be said to be connected even indirectly with the fact of his admission. 
It is connected with the fact if the interest paid is on capital investment by the minor 
or on a loan advanced to the partnership by the minor and the partnership deed 
forbids the raising of a loan from any person other than a partner or a person 
admitted to its benefits. It is not connected with the fact if the interest is paid on a 
deposit made, or loan advanced by the minor, and the partnership was free to accept a 
deposit or a loan from any person even if not connected with it. The principle 
enunciated by the Allahaban High Court does not envisage all circumstances in 
which interest may be earned by a minor on his moneys with the firm. The cases 
where interest is earned on a deposit or a loan differ from a case of the type before 
us where interest was earned on amounts of which the minors permitted the use by 
the firm, because they were their accumulated profits arising from the firm itself and 
because of their interest in the firm as persons admitted to the benefits of the 
partnership. In the circumstances, the answer returned by the High Court to the 
second question was also correct. The appeal fails and is dismissed with costs. 

T.K.K. - — Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present J. C. Shah, V. Ramaswami and V. Bhargava, JJ. 
Commissioner of Income-tax, West Bengal, Calcutta ... . Appellant* 

v- • \ 

Juggilal Kamalapat - - .-. Respondent. 

Income-tax Ad {XI of 192a), section 26-A— Registration of firm— Some partners , creating trust and becoming 
trustees— Relinquishment of their rights in the assets of firm in favour of trust— Deed of relinquishment not 
registered — New firm constituted with the trust {represented by trustees) as a partner— Whether legally constituted 
and entitled to registration. 

A firm had four partners, the three Singhania brothers and one J. S., all having equal shares. 
The three Singhania brothers created a trust of which they became the first trustees and executed a 
deed of relinquishment relinquishing their rights and claims to all the properties and assets of the firm 
in favour of J.S. and of themselves in the capacity of the three first trustees of the trust. The deed of 
relinquishment was not registered. A new firm was constituted with two partners, one being JC, S', 
and the other being the trust represented by the three trustees. The Income-tax " Officer 

1. (1961) 41 I.T.R. 570. 3. (1965) 55 I.T.R. 435. 

2. (1963) 47 I.T.R. 458. 

* C.A.No. 127 of 1966. 7 th October, 1966.' 

s c J— 23 
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fefused-registration of the new' firm under -'section 26-A • of " the Income-tax Act, ; 5*922. - On' " 
appeaL the Appellate Assistant Commissioner upheld the order of the; Income-tax, Officer. ; The- ; ; 
Tribunal refused registration on the main ground that the relinquishment deed being an unregistered 
document could not legally transfer rights and title to the immovables owned by the firm in favour of 
the; trust and that the transfer of the immovables being. thus legally ineffective and they being not 
separable from the other business assets, the entire business of the firm’ was riot legally transferred in 
favour bf the. trust. .The High Court, on reference, held that there was no legal flaw in the constitu- 
tion of the new firm and there was no impediment to its registration under section 26-A. On appeal t . 
to the Supreme Court, 1 ' 4 ’ 

Held, that the partnership between the trust and J.S., was valid inlaw and therefore was entitled . 
to registration. ; r !• ' A 

The deed of relinquishment was in respect of the individual interest of the three Singhania brothers . 
in the assets of the partnership firm in favour of the trust and consequently did not require registration ' 
even though the assets' of the partnership, firm included immovable property arid was , valid without 
registration. As a result of this deed' all the assets of the partnership vested in the new partners of the 
firm. “ • . ... , 

In the alternative even if the deed of relinquishment required registration' that would riot lead to 
the conclusion that the partnership seeking registration was not valid and had riot come into . existerice 
in law. The deed of relinquishment could, at best, be held to be invalid in so far as it affected the 
immovable properties included in the assets of the firm ; but to the extent that it purported to transfer 
movable assets of the firm, the document would remain valid. The deed could clearly be divided 
into two separate parts, one relating to immovable properties and the other to movable assets ; and 
the part of the deed dealing with movable assets could not be held invalid for. want of registration. 

A deed of relinquishment is in the nature of a deed of gift where the various properties dealt with 
are always separable and the invalidity of the deed of gift in respect of one item cannot affect its valadity 
in respect of another. ‘ . ' . . ' 

A deed of relinquishment ora deed of gift differs from a deed of partition in which it is not possible 
to hold that the partition is valid in respect of some properties and not in respect of others because ■ 
rights of persons being partitioned are adjusted with reference to the properties subject to partition as 
a whole. . , • 1 p 1" 

Appeal from the Judgment and Order dated the 11th December, 1962 of the 
Calcutta High Court in Income-tax Reference No. 47 of 1962. • " - ! ‘ - ' . 

•••• S. T. Desai, Senior. Advocate (A, N. Kirpal and R. N. Sachthey , • Advocates, : 
with him), for Appellant. ^ ; 

A. K. Sen, Senior Advocate (£. P. Maheshwar, Advocate, with him), for v 
Respondent. ‘ 

The Judgment of the Court tvas delivered By : ~ : , 

Margava, /.—This appeal arises out of proceedings for registration of the firm, 
Juggijal Kamalapat, Calcutta, under section 26-A of the Income-tax Act (herein- 
after referred to as “the Act”) for the assessment year 1943-44. Prior to this assess* 
ment yeaij the three Singhania brothers, Sir .Fadampat Singhania, Kamlapat Sing- 
•ihania and Lakshmipat Singhania,. were carrying on a hosiery. business, inthe name 
of Messrs. Juggilal Kamalapat with Head Office at Kanpur and a branch at Calcutta. 

On 29th November, 1939, these three brothers executed a deed. of partnership, by >. 
which one Jhabbarmal Saraf was taken in as a partner, and under this deed .all the 
four partners had equal shares. , On ,27th October, 1941, the. three brothers execu- . 
ted.a trust deed known as the Kamla Town Trust, the principal object of which was . ; 
the: welfare of the empfoyees.bf, Juggilal Kamalapat Cotton. Spinning and Weaving . 
Miils;Ltd; . Under this deed, the three brothers became the first trustees. .On 2nd i . 
December, '1942, ‘ a deed df.'reliriquishment was executed by the three brothers, relifl- y 
quishing' their rights and claims'to all the properties and assets of the firm, Juggilal - v 
Kamalapat, in favour of Jhabbarmal Saraf and of themselves in the capacity of the 
three first trustees of the Kamla Town Trust. This relinquishment deed purported A 
to recognise.an earlier oral relinquishment which was stated as having been operative ; r 
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with effect from 26th March, 1942. On 1st December, 1942, a partnership deed was 
executed between Jhabbarmal Saraf and the three trustees, by which they purported 
to constitute a partnership firm taking effect from 27th March, 1942, the two partners 
in the firm being Jhabbarmal Saraf and the Kamla Town Trust represented by these 
three trustees. The shares of the two partners in this partnership were : Kamla Town 
Trust — 0-12-0 and Jhabbarmal Saraf— 0-4-0. The firm, Juggilal Kamalapat, which 
had been carrying on the business of hosiery owned both movable and immovable 
properties at Belur near Calcutta. The immovable properties consisted of lands and 
buildings constructed for the use of the factory for manufacturing hosiery, and they 
were shown in their balance-sheet as properties belonging to the firm. The firm had 
also been showing expenses incurred for maintaining or making additions or 
alterations to these buildings in their accounts and had been claiming depreciation 
in respect of them. It was in these circumstances that the new partnership purporting 
to consist of the Kamla Town Trust and Jhabbarmal Saraf, applied for registra- 
tion under Section 26-A of the Act for the assessment year 1943-44. 

The Income-tax Officer rejected this claim and, in doing so, also took notice 
of the fact that a sum of Rs. 50,000 had been introduced into this partnership firm 
by the Trust. The reason given by the Income-tax Officer for not accepting the 
registration need not be mentioned here, because that reason was not accepted 
by the Tribunal and was not urged before the High Court or before this Court on, 
behalf of the Commissioner. On appeal, the Appellate Assistant Commissioner 
upheld the order of the Income-tax Officer for reasons given by him which were 
different from those given by the Income-tax Officer. Those reasons are again 
immaterial, because those reasons were not accepted by the Tribunal or the High 
Court and have not been relied upon before us. 

The Income-tax Appellate Tribunal upheld the order rejecting the application 
for registration under section 26-A on the main ground that the relinquishment deed 
dated 2nd December, 1942, being an unregistered document, could not legally transfer 
rights and title to the immovables owned by the firm in favour of the Kamla Town 
Trust, and that the transfer of the immovable properties being thus legally ineffective 
and they being not separable from the other business assets, the entire business of 
the firm was not legally transferred in favour of the Kamla Town Trust. Two other 
reasons were also given that the constitution of the new firm was not notified to any 
of the banks with which the old firm was dealing, and the new partnership was not 
got registered with the Registrar of Firms till May, 1946. On these facts, at the 
request of the respondent-firm, Juggilal Kamalapat, the following question was 
referred by the Tribunal for opinion to the Calcutta High Court : — 

“ Whether on the above facts and in the circumstances of this case, the partnership, as evidenced 
by the deed of 1st December, 1942, legal# came into existence and as such should be registered ?” 

When this reference came up before the High Court on two different occasions, 
the High Court sent back the case for submission of Further Statements of The Case 
to the Tribunal, because the High Court felt that facts necessary to hold whether 
the respondent-firm claiming registration was a genuine firm or not, had not been 
properly found by the Tribunal in its appellate order. On the first occasion, when 
submitting the Supplementary Statement of The Case, the Tribunal purported to sub- 
mitt wo different questions in lieu of the question which had been already submitted 
for opinion to the High Court. The two questions thus newly suggested were : — 

“ (1) Whether in the facts and circumstances of this case, can the non-registration of 
relinquishment deed invalidate the traiisfer of the business assets to the new partnership? and 

(2) Can the registration application be rejected merely on the ground that the business assets 
were not legally transferred to the new partnership ?” 

The High Court disposed of the reference by giving the following answer : — 

“ Regard being had to the admissions made on behalf of the Department, the facts and circums- 
tances mentioned in paragraph 6 of the Statement of Case dated 13th March, 1952 do not show that 
there was any legal flaw fn the constitution of the partnership firm as evidenced by the deed of 1st 
December, 1942. Upon such .evidence, it must be concluded that it did come into existence and 
there is no impediment to its registration under section 26-A of the Income-tax Act, It is made 
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clear thatthe'question.itself postulates the facts and circumstances and therefore, the conclusion Is 
based upon them. In view of the facts in this case, there will be no order as to. costs.” 

This appeal has been brought up by the Commissioner of Income-tax against ' 

. this answer returned by the High Court on certificate under section 66-A (2) of the 
Act.; ■ ::: 7. 


tax that the Tribunal had recorded a finding of fact that the firm seeking registration, 
consisting of the Kamla Town Trust and JhabbarmaV Saraf, was not a. genuine firm, 
and that this should be the answer returned by the High Court to the Tribunal; . It 
was -in view of this point raised before the High Court that the High Court considered 
it necessary to remand the case twice to the Tribunal to ask for Supplementary State- 
ments, of The Case under section 66 (4) of the Act. At the final hearing, however, the 
High Court held that it could not be accepted that the Tribunal had, as a question of .; 
fact, recorded the finding that this firm seeking registration was not genuine and had 
neVer come into existence,* and thereupon, proceeded to deal with- the question 
referred as a question of law so as to determine whether the firm had come into 
existence as a legally valid firm. " ■ j 

1 In this appeal before us, again, it was urged by Mr. S. T. Desai on behalf of the 
Commissioner .that the High Court was wrong in holding that it was hot bound to . 
return the.answer to the Tribunal that the partnership seeking registration was .not 
genuine in fact. In our opinion, the question sought to be raised on behalf of the 
Commissioner should not have been allowed to be raised by the High Court even 
at the earliest stage, and that it was the error committed by the High Court in enter- 
taining this question that has resulted in unnecessary proceedings and consequent 
delay-. When the case; first came up before the High Court, the question that ’was 
referred in the Statement of The Case was, as we have mentioned above, whether the : 
partnership legally came into existence and, as such, should be registered.' I- The 
existence of a firm could be challenged on two alternative grounds. One was that 
in fact, on the evidence, it could not be held that such a firm had at all been consti- ' 
tuted and had come into existence. The other was that even though it . purported 
to come into existence as a fact, it could not claim to be a valid partnership because' 
of some legal defect, or, in other words, whether its existence was valid in law.- On 
the face of it, the question that was referred to the High Court for opinion was- the - 
second question and not the first one. The first question, 1 in fact, could not have 
been referred; to the High Court at all for opinion, because that would be a' pure; 
question of fact on which the decision of the Tribunal would be ’ final and no ** 
, reference to the High Court would lie under section 66. A reference to the High.Court 
lies only on a. question of law. The High Court, when requested to answer the 
question referred in the first Statement of The Case, should, therefore, have confined y- 
itself to the legal aspect of the existence of the partnership and should hot have 
entered at all into the question whether the partnership had come into existence in/ 
fact or not. The Tribunal which had passed the appellate order in these proceedings 
consisted of two Members, and the first Statement of The Case was'submitted by those 
very Members. It is clear that they themselves, when making the reference to the 
High' Court , were of the view that they had not anywhere recorded a finding that the . 
firm had not come into existence in fact, because, if they had come to such a.finding,, 
no question of law could possibly have been referred by them to the High Court. 
The existence in law of the firm, which does not exist in fact, could not 'possibly be 
found by the High Court on the question referred. Consequently, we must reject' . 
he submission made on behalf of the Commissioner that, in this case, the High Court 
should have gone into the question of existence of the respondent-firm as a question 
of fact ; and in this appeal also, we must proceed on the basis that the respondent- , 
firm did in fact come into existence, and that all that the High Court was called 
upon to decide was whether it also came into existence in law. . 

• It appears to us that, in this case, the submissions that were made on behalf 
of the; Commissioner before the High Court and which have been made before vs 


ie no before it, an argument was raised on behalf of the Commissioner of Income- 
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have ignored the effect of the important relevant documents and have unnecessarily 
placed too much reliance on the deed of relinquishment. The Tribunal found that 
the Kamla Town Trust had been constituted of which the three Singhania Brothers 
were the trustees. The Tribunal also found that a deed of partnership was executed 
so as to constitute the firm Juggilal Kamalapat, consisting of two partners the Kamla 
Town Trust, represented by the three trustees, and Jhabbarmal Saraf. Their shares 
in the profits and losses were also specified in the deed of partnership. There was 
the further finding by the Income-tax Officer that the Kamla Town Trust, which 
entered into the partnership actually introduced a sum of Rs. 50,000 as its capital in. 
this partnership firm. On these facts by themselves, it should have been held 
that a valid partnership had come into existence. 

So far as the deed of relinquishment is concerned , learned Counsel appearing 
on behalf of the Commissioner has not been able to show to us any provision of 
law, or any decision of a Court laying down that a deed of relinquishment executed 
by partners of a firm in respect of their share and interest in a firm required registra- 
tion, in case the firm owned immovable properties. In this connection, learned 
Counsel for the respondent-firm brought to our notice a recent decision of this Court 
in Addaitki Narayanappa and another v. Bhaskara Krislmappa ( dead) and thereafter 
his heirs , and others l 2 , where the question that came up for consideration was whether 
the interest of a partner in partnership assets comprising df movable as well as 
immovabe property should be treated as movable orimmovable property for the 
purposes of section 17 (1) of the Registration Act, 1908. The Court upheld the view 
of the Full Bench of the Andhra Pradesh High Court in Addanki Narayanappa and 
another v. Bhaskara Krislmappa and others s . Mudholkar, J., speaking for this Court 
held : 

“ It seems to us that looking to the scheme of the Indian Act, no other view can reasonably 
be taken. The wholeconcept of partnership is to embark upon a joint venture and for that purpose 
to bring in as capital money or even property including immovable property. Once that is done, 
whatever is brought in would cease to be the exclusive property of the person who brought it in. 
It would be the trading asset of the partnership in which all the partners would have interest in 
proportion to their share in the joint venture of the business of partnership. The person who 
brought it in would, therefore not be able to claim or exercise any exclusive right over any property 
which he has brought in, much less over any other partnership property. He would not be able 
to exercise his right even to the extent of his share in the business of partnership . As already stated, 
his right during the subsistence of the partnership is to get his share of profits from time to time as 
may be agreed upon among the partners and after the dissolution of the partnership or with his retire- 
ment from the partnership of the value of his share in the net partnership assets as on the date of 
dissolution or retirement after a deduction of liabilities and prior charges.” 

’ On this basis, the ultimate decision was that a deed, evidencing the transfer of 
an interest of a partner in partnership assets, does not require registration even 
though the partnership assets are comprised of movable as well as immovable 
property. ' 

A Full Bench of the Lahore High Court in Ajudhia Pershad Ram Pershad v. 
Sham Stmdar and others 3 , held that the interest in a partnership of a partner is to be 
regarded as movable property when it is sought to be dealt with under Order 21, rule 
49, Civil Procedure Code, notwithstanding that at the time when it is charged or 
sold the partnership assets include immovable property. 

The deed of relinquishment, in this case, was in respect of the individual interest 
of, the three Singhania Brothers in the assets of the partnership firm in favour of the 
Kamla Town Trust, and consequently, did not require registration, even though 
the assets of the partnership firm included immovable property, and was valid with- 
out registration. As a result of this deed, all the assets of the partnership vested in 
the new partners of the firm. 


1. (1966) 2 S.C .J.49Q : (1966) 2 M.L.J. (S.C.) 
60 : (1966) 2 An. W.R. (S.C.) 60 :A.I.R. 1966 
S.C. 1300.' 

2. I.L.R. (1959) A.P. 387 ; (1959) An. L-T- 


177 : (1959) 1 An.W.R. 300 : 
A.P. 3S0 (F.B.). 

3. I.L.R. (1947) Lah. 417 
.ah. 13 (F.B.), 


A.I.R. 1959 
AXR. 1947 
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j -. In the alternative, we think that, even if it had been accepted that this' deed- of 
relinquishment required registration, that would not lead to the conclusion that the 
partnership seeking registration was not valid, and had hot come into existence in 
law.. The deed , of relinquishment could, at best, be held to be invalid in so far as it 
affected the immovable properties included in the assets of the firm ; but to the 
extent that it purported to transfer movable assets of the firm, the document would 
remain valid. '.The deed could clearly be divided into two separate parts, one relating' 
to immovable properties and the other to movable assets and .the part of the deed 
dealing. with- movable assets could not be held invalid: for Want of registration. A 
deed of relinquishment is in the nature of a deed of gift, where -the various . properties 
dealt with are always separable and. the invalidity of the deed of gift in respect of 
one item cannot affect its validity in respect of another. This view was expressed by 
the Madras High- Court in Perumal Ammal v. Perumal Naicker and another L A 
deed of relinquishment or a deed of gift, differs from a deed of partition in which 
itisn’ot possible to hold that the partition is valid in respect of some properties and’ 
not in respect of others, because rights of persons being partitioned are adjusted with 
reference to the properties subject to partition as a whole. In the case before’us, 
therefore, the deed of relinquishment was valid at least in respect of movable properties 
and the partnership seeking registration, thus, became owner of all the movable 
assets of the partnership in addition to having contributed a sum of Rs. 50,000 as 
capital investment in it. The Kamla Town Trust and Jhabbar Saraf constitu- 
ted the partnership, under a deed of partnership, which was properly executed, and 
in these circumstances the partner ship, that came into existence was clearly valid 
in law. There is, therefore, no force in this appeal and it is dismissed with costs. - 

T. K. K. Appeal dismissed. 

■ THE SUPREME COURT OF INDIA. 

Present -K. Subba Rao, Chief Justice and J. M. Shblat, J.) 

Union of India .. Appellant*. - 

v. 

Metal Corporation of India, Ltd. and another ... Respondents: 

Company — Acquislion of the undertaking by Government • — Principles to determine comepensation, prescribed 
by law — Actual cost to company of unused plant, machinery, etc. — Cost less depreciation as 'written down value’ 
of used machinery — If * just equivalent ’ — Judicial securitiny. 

Constitution of India, 1950 (as amended by Fourth Amendment Act, 1965), Article 31 (2); "!'■ 

Metal Corporation of India (Acquisition of Undertaking) Act XLIV of- 1965), section to- and Schedule, 
Paragraph II (b). . 

Under Ordinance (VI of 1965) promulgated by the Central Government for the acquisition of the 
undertaking of the Metal Gorporationof India, a private company, the Government took possession, 
control and management of the Corporation on or about 23rd October, 1965. The Corporation 
filed a petition under Artilce 226 in the Nigh Court for the State ofPunjab No. 631-D of. 1965 challeng- 
ing the validity of the Ordinance. Meanwhile -the Parliament passed the Metal Corporation of 
India (Acquisition of Undertaking) Act (XLIV of 1965) on the same terms as contained in the Ordi- 
nance. The Corporation and its Managing Director filed another writ Petition in the said High Court 
for a declaration that the Act was ultra vires the Constitution. The’High Court held that the Ordi- 
nance and the Act contravened Artilce 31 of the Constitution and so constitutionally void. Hence 
the instant appeal, 

The question of validity centres on the provisions of paragraph II ( b ) ofthc Schedule to the Act 
(i.e) whether the principles of valuation of (i) the unused plant, macinery or other equipment at the 
actual cost and ( ii ) those used and in good condit on at the ‘ written down value ’ are void. 

Held, under Article 31 (2) of the Constitution, no property shall be compulsorily acquired except 
under a law providing for payment of compensation therefor ; the law should either fix* the amount 
of compensation or specify the principles on which and the manner in which the compensation is to 

. 1 . ( 1921 ) 40 _M.LJ ._25 : ( 1921 ) I.L.R. 44 Mad/ 196 : A.I.R. 1921 'Mad. 137 . , ; 

*G.A.No. 12220(1966. fjth September, .1966, 
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be determined. The second limb of the provision says that no such law shall be called in question in 
J nany Court on the ground of inadequacy of the compensation. 

The law providing for compensation, to justify itself, has to provide for payment of 'just equi- 
valent ’, at or about the time of acquisition, to the property acquired or lay down principles which 
lead to that result. If the principles laid down are relevant to the fixation of compensation and are 
not arbitrary, the adequacy of the resultant product cannot be questioned in a Court of law. 

The validity of the principles, judged by the above tests, falls within the judicial scrutiny. It is 
manifest, in the instant case, that the two principles laid down in clause ( b ) of paragraph II of the 
Schedule to the Act, namely, (i) compensation equated to the cost price in case of unused plant and 
machinery in good condition and (ii) * written down value ’ as known to Income-tax law, is the value 
of used machinery are irrelevant to the fixation of their value as on the date of acquisition. Therefore 
the impugned Act has not provided for ‘ compensation ’ within the meaning of Article 31 (2) of the 
Constitution and it is void. 

The entire undertaking is acquired as a unit. The constitutional invalidity of clause (b) of 
para. II of the Schedule affects the totallity of compensation, as provided for in section 10 of the Act, 
payable in respect of the entire undertaking and in that context the clauses of para. II are not sever- 
able ; the Act as a whole is unconstitutional and the High Court is right in its conclusion. 

Appeal from the Judgment and Order dated the 14th March, 1966 of the Punjab 
High Court (Circuit Bench) at Delhi in Civil Writ No. 832-D of 1965. 

S. V. Gupte, Solicitor-General of India and N. S. Bindra, Senior Advocate 
(R. if. Dhebar and B. R. G. K. Achar , Advocates, with them), for Appellant. 

M. C. Setalvad and B. C. Dutt, Senior Advocates ( Santosh Chatterjee and 
B. Parthasarathy, Advocates, and O. C. Mathur and Ravinder Narain, Advocates 
of Mis. J. B. Dadachanji & Co., with them), for Respondent No. 1. 

B. C. Dutta, Senior Advocate ( Santosh Chatterjee and Anaitd prakash, 
Advocates, and O. C. Mathur and Raviitder Narain, Advocates of Mis . J. B. Dada- 
chailji & Co., with him), for Respondent No. 2. 

The Judgment of the Court was delivered by 

i t 

Subba Rao, CJ.— This appeal by certificate raises the question of the constitu- 
tional validity of the Metal Corporation of India (Acquisition of Undertaking) 
Act (XLIV of 1965), hereinafter called the Act. 

The relevant facts lie in a small compass. The 1st respondent, the Metal 
Corporation of India, Limited, hereinafter called the Corporation, was a limited 
company constituted under the Indian Companies Act, having for its objects, 
inter alia , the development of zinc and lead mines at Zawar in the State of Rajasthan 
and the construction of a zinc smelter and other connected works for producing 
electrolytic zinc and by-products. The Government was satisfied that it was neces- 
sary to acquire the said Corporation in public interest and on 22nd October, 1965, 
the President of India promulgated an Ordinance (VI of 1965) providing for the 
acquisition of the Corporation by the Central Government. Pursuant to the said 
Ordinance, on or about 23rd October, 1965, the Central Government took over the 
possession, control and administration of the said Corporation. The Corporation, 
the 1st respondent and its Managing Director, the 2nd respondent, filed a Writ Peti- 
tion under Article 226 of the Constitution in the High Court of Judicature for the 
State of Punjab, Circuit Bench at New Delhi, being Petition No. 631-D of 1965, 
challenging the validity of the said Ordinance. In the meantime, the Parliament 
passed the Act on the same terms as contained in Ordinance No. VI of 1965 ; it 
received the assent of the President of India on 12th December, 1965. . The_ res- 
pondents filed another writ petition in the said High Court, being Writ Petition 
No. 832-D of 1965, for a declaration that the Act was ultra vires the Constitution. 
The said High Court held that the Ordinance and the Act contravened the relevant 
provisions of Article 31 of the Constitution and, therefore, were constitutionally void 
The present appeal is preferred against the said judgment of the High Court. , 
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It vvill be convenient at’ this stage to read the relevant '.provisions ' of the' Act. 
The Preamble and the relevant provisions of the Act read : • \ • • • ■ 

■ . ''Preamble.— •'* .i" v _ 

. An Act to provide for the acquisition of the undertaking of the Metal Corporation of India) 
Limited for the purpose of enabling the Central Government in the public interest to exploit, to 
the fullest extent possible, zinc and lead deposits in- and around the Zawar area in, the State of 
Rajasthan and to utilise those minerals in such manner as to subserve the common good. 

1 Section 3. — On the commencement of this Act, the undertaking of the company shall, by virtue 
of this Act, be transferred to, and vest in, the Central Government: 

Section 10.— (1) The Central Government shall' pay compensation to the company for the 
acquisition of the undertaking of the company and such compensation shall be determined in accord- 
ance with the principles specified in the Schedule and in the manner hereinafter set out, that is to 
say,— : • . ... i- . r . ' 

* * * * * • 

(2) Notwithstanding that separate valuations are calculated under the principles specified . 
in the Schedule in respect of the several matters referred to therein, the amount of compensation 
*to be given shall be deemed to be a single compensation to be given for the undertaking as a whole. 

(?) * * * * - ' 

THE SCHEDULE. 

Principles for determining compensation for acquisition of the undertaking. 

Paragraph /.-—The compensation to be paid by the Central Government to the company 
in respect of the acquisition of the. undertaking thereof shall be an amount equal to the sum total 
of the value of the propefties and assets of the company on the date of commencement of this Act 
calculated in accordance with the provisions of paragraph II less the sum total of the liabilities and 
obligations of the company as on the said date calculated in accordance with the provisions of 
paragraph ill. * , ... 

Paragraph II.— (a) The market value of any land or buildings ; I; . ' . 

(6) the actual cost incurred by the company in acquiring any plant, machinery or other equip- 
ment which has not been worked or used and is in good condition and the written down value deter- 
mined in accordance with the provisions of the Income-tax Act, 1961 (XLIII of 1961), of any 

other plant, machinery or equipment ; . 

(c) the market value of any shares, securities or other investments held by the company;' '■ • 

id) the total amount of the premiums paid by the company in respect of<all leasehold pro- , 
perties reduced in the case of each such premium by an amount which bears to such premium the 
same proportion as the expired term of the lease in respect of which such premium shall have been 
paid bears to the. total term of the lease ; s ' V 

(e) the amount of debts due to the company, whether secured or unsecured, to the extent to 
which they are reasonably considered to be recoverable ; 1 ' : 

! ‘ ’ (/) the amount of cash held by the company, whether in deposit with a bank or otherwise ; . 

• ' (g) the value of all tangible assets and properties other than those falling within any of the 

■preceding clauses. ' r 

Paragraph III.—r The total amount of liabilities and obligations incurred by the company 
in connection with the formation, management and administration of the undertaking and subsisting , 
immediately before the commencement of this Act.” ... ■■■ /j. fi i 

The' gist rtf the said provision s may be given thus: The Abt was made to acquire ; 
in public . interest the undertaking of the' Corporation. On the Commencement of 
the Act, the undertaking \vas transferred and vested in the Central Government. 
Under section 10 of the Act, the Government shall pay compensation to the under 
taking as a whole ; but, in the absence of an agreement between the Government and 
the Corporation^ thexompensation payable to the Corporation has to be ascertained 
uia'der the.principles specified in the Schedule in respect of several matters referred to 
therein.' Paragraph I of the Schedule lays down the; manner in which the compen- 
sation to , be paid to the Corporation for the acquisition of the undertaking is to be 
ascertained. The said compensation 1 shall be an- amount equal -to the sum total of 
the' value of the properties and assets of the Corporation on the date of the com- 
mencement .of the Act calculated in 'accordance With the provisions of paragraph II 
leSs the liabilities on the said date calculated in accordance with ' the provisions of 
paragraph III of the Schedule. Broadly, the said paragraph lays down the principles 
for ascertaining the value of lands, buildings: machinery and equipment, amounts dile . 
to the undertaking and other tangible assets and properties/ The different clauses of 
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the paragraph adopt different principles for valuation. But what is important for 
the present purpose is the principle embodied in clause (6) of paragraph II. It is in 
two parts : the first provides for the valuation of plant, machinery or other equip- 
ment which has not been worked or used and is in good condition, and the second 
provides for the valuation of any other plant, machinery or equipment. The former 
has to be valued at the actual cost incurred by the Corporation in acquiring the 
same and the latter at the written down value determined in accordance with the 
provisions of the Indian Income-tax Act, 1961. 

The High Court held, on a construction of the said provisions, that the principle 
contained in clause ( b ) of paragraph II of the Schedule to the Act in respect of machi- 
nery, etc. : 

“ cannot be called relevant to the determination of ‘ just equivalent as it takes no notice of 
the notorious fact that prices have been steadily rising during the past several years, particularly 
of imported machinery and plant.” 

It also held, 

“ that depreciation rule does not even pretend to determine the actual depreciation in a parti- 
cular case and it is obvious that such depreciation has no real relationship with the actual value 
of any machinery at any particular point of time. ” 

On that reasoning, it came to the conclusion, having regard to the decision 
of this Court in Vajravelti v. Special Deputy Collector 1 , that the said provision 
in respect of machinery did not lay down a principle for fixing compensation, i.e., 
a just equivalent to the machinery acquired. 

The reasoning of the High Court was attacked by the learned Additional Solicitor- 
General on the ground that it did not appreciate the true scope of the said decision 
of this Court and that, in any view, it went wrong in applying the principle of the 
said decision to the provisions of the Act. He contended that the Act laid down the 
broad principle that compensation shall be paid for the entire undertaking as a unit, 
but provided different modes for the ascertainment of the value of different parts 
thereof in such a way that the deficiency in the valuation of one part was offset by the 
liberal valuation of the other part. In that view, he contended, the Act embodied a 
principle relevant to.the ascertainment of compensation for the undertaking acquired 
and, therefore, the product worked out under the said principle pertained only to 
the realm of adequacy which was beyond the ken of judicial review. He added that 
compensation in Article 31 of the Constitution meant that compensation which was 
regarded as just in the context of public acquisitions and that that test was satisfied 
in the present case. 

Mr. M. C. Setalvad, learned Counsel for the respondents, contended that though 
under the Act compensation was to be given to the undertaking as one unit, the 
Act laid down prineiples for arriving at the valuation of the parts to arrive at the 
valuation of the whcle and .that, therefore, every such principle should stand the 
test laid down by this Court. So judged, the argument proceeded, both the^principles 
laid down in clause (b) of paragraph II of the Schedule had no nexus to the 
ascertainment of comp msation for the machinery acquired, for in the case of unused 
machinery, its cost price was the guide and in the case of used machinery its 
written down value was the criterion and that both the methods were arbitrary. 

We find it difficult to appreciate the arguments of the learned Solicitor-General. 
It is true that under section 10 of the Act the Central Government shall pay com- 
pensation for the acquisition of. the undertaking to the Corporation and the said 
compensation arrived at in the manner prescribed in the Schedule to the, Act shall 
be deemed to be a single compensation to be given to the undertaking as a whole. 
But it will be noticed that though a single compensation for the undertaking is given 
the said compensation shall be determined in accordance with the principles specified 
in the Schedule. Under the Schedule, the compensation for the entire undertaking 
shall be the amount equal to the sum total of the value of the properties and assets 
of the Corporation calculated in accordance with the provisions of paragraph II of 

1. (1964) 2 S.C.J. 703 : (1964) 2 M.LJ. (1965) 1 S.C.R. 614 : A.T.R. 1965 S.C. 1017. 
(S.C.) 173 : (1964) 2 An. W.R. (S.C.) 173 : 

S C 1 — 24 




186 ‘A ■ •• THE SUPREME COURT' JOURNAL. [1967 

the Schedule. Under the said paragraph II, ‘different principles are laid down . for 
ascertaining the- value of different parts of the- undertaking. If all the said ' 
principles laid down in paragraph II of the Schedule do not provide for the 
just equivalent of all the parts of the undertaking mentioned therein, the sum ■ 
total also cannot obviously be a just equivalent of the. uridertakng. So too, 
if some of them do not provide for a just equivalent and others do so, the 
sum total cannot equally be a just equivalent to the undertaking. 1 In the case of 
the undertaking in question, the machinery is the most valuable part of the 
undertaking. Apropos the unused machinery in good condition, how can the 
price for which the said machinery was purchased years ago possibly represent 
its price at the time of its acquisition ? A simple illustration will disclose the irrele- 
vance of the principle.' Suppose in 1950 a machinery was purchased for Rs. 100’ 
and, for some reasons, the same has not been used in the working of the undertaking 
but has been maintained in good condition. That machinery has not become 
obsolescent and still can be used effectively. If purchased in open market it will 
cost the owner Rs. 1,000. A compensation of Rs. 100 for that machinery cannot be 
said to be a just equivalent of it. It is common knowledge that there has been an 
upward spiral in prices of the machinery in recent years. The cost price of a machi- 
nery purchased about ten years ago is a consideration not relevant for fixing compensa- 
tion for its acquisition in 1965. The principle must be such as to enable the ascertain- 
ment of its price at. or about the time of its acquisition. Nor the doctrine of 
written down value accepted in the Income-tax law can afford any guide for ascertain- 
ing the compensation for the used machinery acquired under the Act. Under the 
general scheme of the Income-tax Act, the income is to be charged regardless of the 
diminution in the value of the capital. But the rigour of this hard principle is- 
mitigated by the Act granting allowances in respect of depreciation in the value 
of certain assets such as machinery, buildings, plant, furniture, etc. These allowances . 
are worked out on a notional basis for giving relief to the income-tax assessee. This- , 
artificial rule of depreciation evolved for income-tax purposes has no relation to 
the value of the said assets. ; To illustrate : a machinery was purchased in the year 
1950 for Rs. 1,000. The aggregate of all the depreciation allowances made year , 
after year for ten years may exhaust the sum of Rs. 1,000 with* the result, after the 
tenth year, the assessee will not be entitled to any depreciation. , From this.it cannot 
be said that after the tenth year the machinery has no value. Indeed, a machinery . 
purchased for Rs. 1,000 in 1950, because of subsequent rise in prices, may be sold', 
in 1965 for Rs. 10,000. But the application of the principle laid down in clause- 
(b) of paragraph II of the Schedule to the Act in regard to used machinery gives the; 
owner no compensation at all. Yet, the Government takes the machinery 'worth «*.- 
Rs. 10,000 gratis. This illustration exposes the extreme arbitrariness of the principle. 

It is, therefore, manifest that the two principles of valuation embodied in clause (b)> 
of paragraph II of the Schedule to the Act are not relevant to the fixing of compen- 
sation for the machinery at the time of its acquisition under the Act. ; The argument* 1 ”"" 
of the learned Additional Solicitor-General that the working out of all the principles 
in respect of different parts of the, undertaking would result in a product which 
would fairly represent, in the context of public acquisitions, the “ just equivalent ,f 
to the undertaking acquired is purely based on a surmise for, It Is not shown that 
the working out of any one or more of the principles, would give a higher com- 
pensation to some parts of the undertaking so that the excess paid under one head 
would offset the deficiency under another head. . Nor can the doctrine of inherent 
worth of a machinery has any relevance in the matter of giving compensation for 
its acquisition at a particular point of time, for the simple reason that the worth of an 
article depends upon the market conditions obtaining at the time of its acquisition. 

It is impossible to predicate, irrespective of . such conditions, that a particular . , 
machinery has a fixed value for all times.' . ' j' A 

Four decisions of this Court laid down the principles applicable to the:presenl 
case. " Indeed, but. for the said decisions, -We would have- posted this case before a 
Constitution Bench of five Judges. ■ But, as this;appeal involvesonly the application 
of the construction put upon Article 3 1 of the Constitution by this Court in the -said 
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decisions, we did not resort to that course. The first of them is The State of West 
Bengal v. Mrs. Bela Banerjee 1 2 . There, the validity of the West Bengal Land Develop- 
ment and Planning Act, 1948 was under scrutiny. Section 8 thereof provided that 
compensation to be awarded for compulsory acquisition to owners of land .was not 
to exceed the market value as on 31st December, 1946. This Court held that the 
said Act was ultra vires the Constitution and void under Article 31 (2) thereof. In 
that context, Patanjali Sastri, C.J.; observed : 

“ Turning now to the provisions relating to compensation under the impugned Act, it will be 
seen that the latter part of the proviso to section 8 limits the amount of compensation so as not to 
exceed the market value of the land on 31st December, 1946, no matter when the land is acquired. 
Considering that the impugned Act is a permanent enactment and lands maybe acquired under it 
many years after it came into force, the fixing of the market value on 31st December, 1946, as the 
ceiling on compensation, without reference to the value of the land at the time of the acquisition is 
arbitrary and cannot be regarded as due compliance in letter and spirit with the requirement of 
Article 31 (2).” 

The above decision was followed by this Court in State of Madras v. D. Namasivaya 
Mitdaliar". There the respondents were owners of certain lands which were to be 
compulsorily acquired under Madras Lignite (Acquisition of Land) Act, 1953. The 
Act came into force on 20th August, 1953, before Article 31, of the Constitution 
' was amended by the Constitution (Fourth Amendment) Act, 1955. By the said 
Act compensation for the acquisition of lignite-bearing lands under the Land 
Acquisition Act was to be assessed on the market value of the land prevailing on 28th 
August, 1947, and not on the date on which the notification was issued under seer 
tion 4 (1) of the Land Acquisition Act. It also provided that in awarding compensa- 
tion, the value of non-agricultural improvements commenced since 28th April, 1947, 
would not be taken into consideration. This Court held that the said Act was bad, 
because it contravened Article 31 (2) of the Constitution, as it stood before the Cons- 
titution (Fourth Amendment) Act, 1955. This Court, speaking through Shah, J., 
observed : 

“Assuming that in appropriate cases, fixation of a date anterior to the publication of the 
notification under section 4(1) for ascertainment of market value of the land to be acquired, maynot 
always be regarded as a violation of the constitutional guarantee, in the absence of evidence that 
compensation assessed on the basis of market value on such anterior date, awards to the expropriated 
owner a just monetary value of his property at the date on which his interest is extinguished, the 
provisions of the Act arbitrarily fixing compensation based on the market value at a date many 
years before the notification under section 4 (1) was issued, cannot be regarded as valid.” 

Then the learned Judge proceeded to stale : 

“ To deny to the owner of the land compensation at rates which justly indemnify him for his 
loss by awarding him compensation at rates prevailing ten yearsbefore the date on which the notifi- 
cation under section 4 (1) was issued amounts in the circumstances to a flagrant infringement of the 
fundamental right of the owner of the land under Article 31 (2) as it stood when the Act was enacted.” 

These two decisions turned upon the construction of Article 31 (2) of the Constitu- 
tion before the Constitution (Fourth Amendment) Act, 1955. These cases laid down 
two propositions : (1) “Compensation” under Article 31 (2) of the Constitution 
means a “just equivalent” of what the owner has been deprived ; and (2) the value 
of land at an anterior date is presumed to be no compensation within the meaning 
of the said Article. After the Constitution (Fourth Amendment) Act, 1955, this 
Court had to construe in two decisions the amended provision of Article 31 (2) 
vis-a-vis the expression “ compensation” found therein. The first decision is that in 
Vajravelu v. Special Deputy Collector 3 . There this Court observed at pages 625- 
626 : ' • 

“ A scrutiny of the amended Article discloses that it accepted the meaning of the expressions 
“ compensation” and “principles” as defined by this Court in Mrs. Beta Banerjee' s case V* - 

And it held that, if the compensation is illusory or if the principles prescribed are 
irrelevant to the value of the property at or about the time of its acquisition, it can 


1. (1954) 1 M.L.J. 162 : (1954) S.CJ. 95 : 
(1954) S.C.R. 558, 564 : A.I.R. 1954 S.C- 170. 

2. (1965) 2 An. W.R. (S.C.) 82 : (1965) 2 

M.L.J. (S.C.) 82 : (1965) 2 S.CJ. 563 : (1964) 


6 S.C.R. 936, 945 : A.I.R. 1965 S.C. 190. 

3. (1964) 2 S.CJ. 703 : (1964) 2 M.L.J. (S.C.) 
173 : (1964) 2 An. W.R. (S.C.) 173 : (1965) 1 
S.C.R. 614 : A.I.R. 1965 S.C. 1017. 
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Section 10 is an integral part of a scheme for providing for payment of bonus at rates which do 
not widely fluctuate from year to year and that is sought to be achieved by restricting the quantum 
of bonus payable to the maximum rate of 20 per cent, and for carrying forward the excess remaining 
after paying bonus at that rate to be “ set on? In the succeeding year, up to and inclusive of the 
fourth accounting year for being utilised for the purpose of payment of bonus. Similarly where 
for an accounting year there is no available surplus or the allocable surplus in respect of that year 
falls short of the amount of minimum bonus payable, then' such minimum amount or the deficiency 
shall be carried forward for being “ set off” in the succeeding accunting year, up to and inclusive - 
of the fourth accounting year. The object of the Act being to maintain peace and harmony between 
labour and capital by allowing the employees to share the prosperity of the establishment, Parlia- 
ment has provided that the bonus in a given year shall not exceed l/5th and shall not be less than 
l/25th of the total earning of each individual employee. This scheme of prescribing maximum and 
minimum rates of bonus together with the scheme of “ set off” and “ set on ” as provided in section 
15 not only secures the right of labour to share in the prosperity of the establishment, but also 
ensures a reasonable degree of uniformity. ■ 

Equal protection of the laws is denied if in achieving a certain object, persons, objects or 
transactions similarly circumstanced are differently treated by law and the principle underlying 
that different treatment has no rational relation to the object sought to be achieved by the law. 
Examined in the light of the object of the Act and the scheme of “ set off ” and “ set on the 
provision for payment of minimum bonus cannot be said to be discriminatory between different 
establishments which are unable on the profits of the accounting year to pay bonus merely 
because a uniform standard of minimum rate of bonus is applied to them. 

Section 10 undoubtedly places in the same class establishments which have made inadequate 
profits not justifying payment of bonus, establishments which have suffered marginal loss and 
establishments which have suffered heavy loss. The classification so made is not unintelligible. 
Plea of invalidity ofsection 10 on the ground that it infringes Article 14 of the Constitution of India 
must therefore fail. 

Nothingneed be said about the plea that section 10 contravenes Article 19(1)0) of thcConsti- 
tution for by the declaration of emergency by the President under Article 352, the protection of 
Article 19 against any legislative measure stands suspended. 

Nor has the plea that section 10 infringes Article 31 (1) of the Constitution any force. 

By majority (with M. Hidayatullah and V. Ramaswami, JJ, dissenting) : 

Section 37 of the Payment of Bonus Act which authorises the Central Government to provide 
by order for removal of doubts or difficulties in giving effect to the provisions of the Act delegates 
legislative power which is not permissible. By providing that the order made must hot be inconsis- 
tent with the purposes of the Act, section 37 is not saved from the vice of delegation of legislative 
.authority. Sub-section (2) of section 37 which purports to make the order of the Central Govern- 
ment in such cases final accentuates the vice in sub-section (1), since by enacting that provision 
the Government is madethe sole judge whether difficulty or doubt had arisenin givingeffect to 
the provisions of the Act, whether it is necessary or expedient to remove the doubt or difficulty 
and whether the provision enacted is not inconsistent with the purposes of the Act. Section 37 
must therefore be struck down as invalid. 

Section 33 of the Payment of Bonus Act is patently discriminatory and is therefore void! as 
nfringing Article 14 of the Constitution of India. 

Section 33 seeks to apply the provisions of the Act to a pending dispute, if the dispute relates 
to payment of bonus for any accounting year not being an accounting year earlier than the 
accounting year ending on any day in . 1962, and is pending on 29th May, 1965 before the 
Government or other authority under the Industrial Disputes Act or any. other corresponding law. 
The provisions of the Act also apply, even i f there’ be no dispute pending, for the years subse- 
quent to the year ending on any day in 1962, provided there is a dispute pending in respect of an - 
earlier year. By section 1 (4) the provisions of the Act have effect in respect of the accounting 
year commencing on any day in he year 1964 . and in respect of every subsequent accounting year* 
But by the application of section 33 the scheme of the Act is related back to three accounting 
years ending on any day in 1962, in 1963 and in 1964. 

Application of the Act retrospectively therefore depends upon pendency immediately before 
29th May,' 1965 of an i ndustrial dispute regarding payment of bonus relating to the year specified 
in section 33. If there be no such dispute pending immediately before the date on which, the Ad 
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becomes operative, an establishment willbe governed by the provisions of the Full Bench Formula 
and will beliable to pay bonus only if there is adequate profits which would justify payment of bonus. 
Assuming that the classification is founded on some intelligible differentia, the differentia has no 
rational relation to the object sought to bs achieved by the statutory provision, namely, of ensuring 
peaceful relations between capital and labour by making an equitable distribution of the surplus 
profits of the year. Arbitrariness of the classification becomes more pronounced when it is remem- 
bered that in respect of the years subsequent to the year for which the dispute is pending, liability 
under the Act is attracted even if for such subsequent years no dispute is pending. Imposition of 
the onerous liability prescribed by the Act for payment of bonus depending solely upon the 
fortuitous circumstance that a dispute relating to bonus is pending between the employer and work- 
men or some of them immediately before 29th May, 1965 is plainly arbitraiy and the classification 
made on that basis is not reasonable. 

There is one other ground which emphasises the arbitrary character of the classification. If a 
dispute relating to bonus is pending immediately before 29th May, 1965, in respect of the years speci- 
fied in section 33 before the appropriate Government or before any authority under the Industrial 
Disputes Act or under any corresponding law, the provisions of the Bonus Act will be attracted ; if 
the dispute is pending before the Supreme Court in appeal or before the High Court in a petition 
under Article 226 of the Constitution of India, the provisions of the Bonus Act will not apply. It 
is difficult to perceive any logical basis for making this distinction. 

Section 34 (2) of the Payment of Bonus Act which freezes the ratio at which the available surplus 
in any accounting year has (subject to the maximum prescribed by section II) to be distributed 
if in the base year bonus has been paid, is ultra vires as it infringes Article 14 of the Constitution of 
India. 

Under section 34 (2) if the total bonus payable in any accounting year after the Act had 
come into force is less than the total bonus paid or payable in the “ base year ” under any award, 
agreement, settlement or contract of service, then bonus for the accounting year has to be deter- 
mined according to the following scheme : 

First determine the ratio of the bonus paid or payable to all employees for the base year as 
defined in Explanation II (a) to the gross profits as defined in Explanation II (6) .of that year and 
apply that ratio to the gross profits to the accounting year and determine the allocable surplus. That 
allocable surplus will be distributed among the employees subject to the restriction that no employee 
shall be paid bonus which exceeds 20 per centT of "the salary or wage earned by an employee 
and if the allocable surplus so computed exceeds the amount of maximum bonus payable to the 
employees in the establishment then the provisions of section 15 shall, so far as may be, apply to 
the excess. 

Bonus which becomes payable under section 34 (2) is therefore not worked out as a perce ntag e 
of the available surplus, but as a fraction of gross profits computed according to the special formula. 
The sub-section thus makes a departure from the scheme for payment of bonus which pervades the 
rest of the Act and contemplates a somewhat complicated enquiry into the determinati on of the bonus 
payable. 

. Here again units of establishments which had paid bonus in the base year and those which had 
not paid bonus in the base year are separately classified without taking into consideration Ihe special 
circumstances which operated upon the payment of bonus in the base year which may vary from 
establishment to establishment. The ratio under section 34 (2) so long as the Act remains in the 
statute book determines the minimum allocable surplus for each accounting year of those establish- 
Inents which had paid bonus in the base year. Thus section 34 (2) imposes a special liability to 
pay bonus computed on the basis of a ratio determined on the working of the baseyear on an assump? 
tion that such ratio is the normal ratio not affected by any special circumstances and perpetuates 
for the duration of the Act that ratio for determining the minimum allocable surplus each year unde r 
the Act. If bonus contemplated to be paid under the Act is intended to make an equitable distri- 
bution of the surplus profits of a particular year, a scheme for computing the labour’s share, which 
cannot be less than the amount determined by the application of a ratio derived from the working 
of the base year without taking into consideration the special circumstances governing that determina- 
tion, is ex facie arbitrary and unreasonable. The vice of the provisions lies in the position of an 
arbitrary ratio governing distribution of surplus profits. Section 34 (2) clearly infringes Article 14 
of the Constitution of India. 

But the invalidity of sections 33, 34 (2) and 37 does not affect the validity of the remaining pro- 
visions of the Payment of Bonus Act. The invalid provisions are plainly severable fromlthc rest 
of the Act. 
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Appeal by Special Leave from the Award Part 1 dated the 21st July, 1965 of the: : 
Industrial Court, Maharashtra, Bombay, in Reference (I C) No. 78 of 1963, and; 
under Article 32 of the Constitution of India for the enforcement of Fundamental 
Rights. 

In. C.A.No.1%1 of 1966 : 

N. A- Palkhivala, Senior Advocate (it./. Kolah, B Dutta and C. C. Jain, 
Advocates, and Miss Bhuvnesh Kumari, Advocate and/. B. Dadachanji , Advocate^ . 
of MjsJ. B. Dadachcmji & Co. with him), for Appellant. 

’ H. K. Sowani. K. Rajendra Chaudhuri and K. R. Chaudhuri, Advocates, for Res» 
pondent . .. 

In W.P. No. 3 of 1966 : 

M. C. Setalvad , Senior Advocate (G. B- Pai, P. K • Kurain, B. Dutta and Miss 
Bhuvnesh Kumari, Advocates, and J. B. Dadachanji, Advocate, of M/s. J. B. Dada- 
chanji & Co. with him), for Petitioner. 

Niven De } Additional Solicitor-General of India and N.S. Bindra Senior Advo- 
cate (R. H. Dhebar and B. R. G. K. Achar, Advocates, with them), for Respondent 
No. l. 

V. A. Seyid Muhammad, Advocate-General for the State of Kerala. (A. G. 
Ptidissery and M. R. Krishna Piilai, Advocates, with him), for Respondents Nos. 2. 
and 3. ’ ' 

A. K. Sen, Senior Advocate (K. L. Hathi, Advocate, with him), for Respondent 
No. 4. , 

N. Sreekantan Nair, President, Punjab Employees Union (in person), for Res- 
pondent No. 8. 

In W.P. No. 32o/1966 : 

G. B. Pai, B. Dutta and Miss Bhuvnesh Kumari, Advocates, and /. B. Dadar 
chanji. Advocate, of M/s. J. B- Dadachanji & Co., for Petitioner. 

Niren De, Additional Solicitor-General of India and N. S. Bindra, Senior; 
Advocate (R. II. Dhebar and R. N. Sachthey, Advocates, with them), for Respondent 
No. 1. 

V. A. Seyid Muhammad, Advocate-General for the State of Kerala {M. R. Krishna- 
Piilai, Advocate, with him), for Respondents Nos. 2 and 3. 
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H K. Sowani and K. R. Chaudhuri, Advocates, for Intervener No. 1. . ' ' ; 
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No. 3. 
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Dadachanji & Co., with him), for Intervener’s Nos. 4, 6, 9, 11 and 15. 

N. M. Barot, Officer, Textile Union (in person), for Intervener No. 5. 

I. N. Shroff, Advocate, for Intervener No. 7. . 

J. P. Goyal, Advocate, for Intervener No. 8. 

• S. R. Vdsavada, Secretary of the Association (in person), for Intervener No. 10 
N. C. Chatter jee. Senior Advocate (R. K. Gaig, M. K. Ramamurthi, Jiiendra ' 
Sharma and Janardan Sharma, Advocates, with him), Satisli K. Looinba, Secretary 
of the Union (in person), for Intervener No. 12., 

R. J. Kolah and B. Narayanaswamy, Advocates, and /. B. Dadachanji, Advor 
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I. M. Nanavati and O. P. Malhotra, Advocates, and J. B. Dadachanji , Advocate 
oi Mjs. J. B. Dadachanji & Co., for Interveners Nos. 16 and 17. 

i Vithalbhai B. Patel and I. N. Shroff, Advocates, for Intervener No. 18. 

The Court delivered the following Judgments. 

Shah, Jj — ((or K.N. Wanclioo,J. himself and S.M. Sikri, J.) — During the pendency 
before the Industrial Court, Bombay, of a reference under section 73-A of the Bombay 
Industrial Relations Act, 1946, which arose out of a demand for payment of bonus 
for the years 1961 and 1962, the Payment ofBonus Ordinance 111 ot 1965 was'pr'omul- 
gated by the President on 29th May, 1965, with immediate effect. The representatives 
of the workmen claimed that even if the plea of the employers that the profits and loss 
account of the establishment for the years in question disclosed a loss, the Ordinance 
governed the dispute and that the employees were entitled to receive bonus at the 
minimum rate of 4 per cent, of the salary or wage or Rs. 40 whichever is higher. 
The Industrial Court upheld the plea of the workmen and directed the employers 
subjectto the provisions of the Bonus Ordinance, 1965, to pay to each employee bonus 
for the year 1962 equivalent to 15 days of the salary or wages or Rs. 40 whichever 
is higher. 

With Special Leave, the employers have appealed to this Court and they 
challenge the validity of the Payment of Bonus Act, 1965, which replaced Ordinance 
HI of 1965, and especially of the provisions under which bonus at minimum rate 
is made payable under the Act. 

Writ Petitions Nos. 3 of 1966 and 32 of 1966 are filed by two public limited com- 
panies. They challenge diverse provisions of the Act and contend that they are not 
liable to phy bonus under the machinery prescribed by the Act. 

: A synopsis of the development in the industrial law which led to the enactment 

of the Payment of Bonus Act, 1965 will facilitate appreciation of the questions argued 
at the Bar. Claims to receive bonus, it appears, were made by industrial employees 
for the first time in India in the towns of Bombay and Ahmedabad, after the com- 
mencement of the First World War when as a result of inflationary trends there arose 
considerable disparity between the living wage and the contractual remuneration 
earned by workmen ifi the textile industry. The employers paid to the workmen 
increase in wages, initially called “war bonus” and later called “special allowance.”" 
A Committee appointed by the Government of Boniday in 1922 to consider inter 
alia, “the nature and basis ” of this bonus payments, reported that the workmen 
had a just claim against the employers to receive bonus, but the claim was not 
“ customary, legal or equitable ”. During the Second World War the employers 
in the textile industry granted cash bonus equivalent to a fraction of actual wages 
(not including dearness allowance) but even this was a voluntary payment made with 
a view to keep labour contented. 

In the dispute for payment of bonus for the years 1948 and 1949 in the textile 
industry in Bombay, the Industrial Court expressed the view r that since labour as 
well as capital employed in the industry contribute to the profits of the industry, 
both are entitled to claim a legitimate return out of the profits of an establishment, 
and evolved a formula for charging certain prior liabilities cn the gross profits of the 
accounting year, and awarding a percentage of the balance as bonus to the workmen. 
In adjudicating upon the claim for bonus, the Industrial Court excluded establish- 
ments which had suffered loss in the year under consideration from the liabilityto pay 
bonus. Inappealsagainsttheawardrelatingtotheyear 1949, the Labour Appellate 
Tribunals broadty approved of the method for computing bonus as a fraction oi 
surplus profit. 

According to the formula which came to be known as the “ Full Bench 
Formula ”, surplus available for distribution had to be determined by debitn g he 
following prior charges against gross profits : 

(1) Provision for depreciation ; 

(2) Reserve for rehabilitation ; 
s c j— *25 
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(3) Return of 6 per cent, on the paid-up capital ; . - 

( 4 ) Return on the working-capital at a lower. rate than the return on paid-up 

■capital ; ; ' 

and from the balance called “ available surplus ” the workmen were to be awarded 
a reasonable share by way of bonus for the year. 

This Court considered the applicability of this formula to claims for bonus in 
certain decisions; Muir Mills Co. Ltd. v. Suti Mills Mazdoor Union, Kanpur \ Baroda 
Borough Municipality v. Its Workmen 2 , Sree Meenakshi Mills Ltd. v. Their If orknien 
arid- The State of Mysore v. The Workers of Kolar Gold Mines*. The Court did not 
commit itself to acceptance of the formula in its entirety, but ruled that bonus is not 
a gratuitous payment made by the employer to his workmen, nor a deferred wage, and 
that where wages fall short of the living standard and the industry makes profit part 
of which is due to the contribution of labour, a claim for bonus may legitimately 
be made by the workmen. The Court however did not examine the propriety nor 
the order of priorities as between the several charges and their relative importance, 
nor did it examine the desirability of making any variation, change or addition ir 
the Formula. These problems were for the first time elaborately considered by this 
Court in the Associated Cement Companies Ltd. v. Its Workmen E , Since that decision 
numerous cases have come before this Court in which the basic formula has been 
accepted with some elaboration. The principal incidents of the formula as evolved by 
thedecisions of the Court may be briefly stated : Each year for which bonus is claimed 
is a self-contained unit and bonus will be computed on the profits of the establishment 
in that year. In giving effect to the formula as a general rule the gross profits de- 
termined after debiting the wage and dearness allowance paid to the employees, and 
other items of expenditure against total receipts, as disclosed by the profit and loss 
account are accepted, unless it appears that the debit entries are not supported bj 
recognized accountancy practice or are posted mala fide with the object of reducing 
gross profits. Debit items which are wholly extraneous to or unrelated to the 
determination of trading profits ate ignored. Similarly income which is wholly 
extraneous to the conduct of the business, e.g., book profits on account of revaluatior 
of assets may not be included in the gross profits. Against the gross profits so 
ascertained the following items are charged as prior debits : (1) Depreciation : Bum 
depreciation being only the normal or notional depreciation ; (2) Income-tax payable 
for the accounting year on the balance remaining after deducting statutory 
depreciation. The income-tax to be deductedis.nottheactual amount, butthe notiona 
amount of tax at the rate for the year, even if on assessment no tax is determined tc 
be payable. For the purpose of the Full Bench Formula income-tax at the rate pro- 
vided must be deducted, but in the computation of income-tax statutory depreciatioi 
under the Indian Income-tax Act only may be allowed ; (3) Return on paid up capita 
at 6 per cent, and on reserves used as working capital at a lower rate. Jn the Associatei. 
Cement Companies Case*, it was suggested that this rate should be 2 per cent in later 
cases 4 per cent, on the working capital was regarded as appropriate; (4) Expendi- 
ture for rehabilitation whichincludes replacement and modernisation of plant, machi- 
nery and buildings, but not for expansion of building, or additions to the machinery. 

It is not open to the Tribunal in ascertaining the available surplus to extend by 
analogy the prior charges to be debited to gross profits. Therefore for example (a) 
allocations for debenture redemption fund ; (b) losses in previous years which are 
written-off at the end of the year ; (c) donations to a politic fund are not deducted 
from gross profits. 

Rebate of income-tax available to the employer on the amount of bonus paid 
to the workmen cannot be added to the available surplus of profits determined in 

i r • : • ; — 

1. (1955) S.C.J. 214 : (1955) 1 M.U.S.C. 24:(!958)2M.L.J.(S.C.)24:(1958) M.LJ.(Crl.) 

127 : (1955) 1 S.C.R.991 : A.I.R. 1955 S.C. 170 . 462 : (1958) S.C.R. 878 : A.I.R. 1958 S.C. 153. 

2. (1957) S.C.J. 95 : (1957) S.C.R. 33 :A.1.R. 4. (1958) S.C.J. 1243 : (1958) M.L.J. (Crl.) 

1957 S.C. 110. 959 : (1959) S.C.R. 895 : A.I.R. 1958 S.C. 923. 

3. (1958) S.C.J. 557 : (1958) 2 AnAV.R. (S.C.) 5. (1959) S.C.R. 925, : A.I.R. 1959 S.C. 967. 


195 


I] M/S. JALAN TRADING COMPANY V. MILL MaZDOOR SABHA (Shah, /.). 

accordance with the Full Bench Formula which should be taken into account only 
in distributing the available surplus between workmen, industry and employers. 

The formula it is clear was not based on any strict theory of legal rights or obliga- 
tions ; it was intended to make an equitable division of distributable profits after 
making reasonable allocation for prior charges. 

Attempts made from time to time to secure revision of the Formula failed before 
this Court. In the Associated Cement Companies case 1 , this Court observed : 

“ The plea for the revision of the formula raised an issue which affects all industries ; an d before 
any change is made in it, all industries and their workmen would have to be heard and their pleas 
carefully considered. It is obvious that while dealing with the present group of appeals, it would 
be difficult, unreasonable and inexpedient to attempt such a task.” 

But the Court threw out a suggestion that the question may be “ comprehensively 
considered by a high-powered Commission”, this suggestion was tepeated in The 
Ahmedabad Miscellaneous Industrial Workers' Union v. Ahmedabad Electricity Co., 
Ltd. 2 . 

The Government of India then set up a Commission on 6th December, 1961, 
inter alia to define the concept of bonus, to consider in relation to industrial employ- 
ments the question of payment of bonus based on profits and to recommend 
principles for computation of such bonus and methods of payment, to determine what 
the prior charges should be in different circumstances and how they should be 
calculated, to consider whether there should be lower limits irrespective of losses 
in particular establishments and upper limits for distribution in-one year, and if so, 
the manner of carrying forward profits and losses over a prescribed period, and to 
suggest appropriate machinery and method for the settlement of bonus disputes. 
The Commission held an elaborate enquiry and reported that “bonus” was paid to 
the workers as a share in the prosperity of the establishment and recommended 
adherence to the basic scheme of the Bonus Formula viz., determination of bonus 
as a percentage of gross profits reduced by certain prior charges, viz., normal 
depreciation admissible under the Indian Income-tax Act including multiple shift 
allowance, Income-tax and super-tax at the current standard rate applicable for the 
year for which bonus is to be calculated (but not superprofits tax) and return on paid- 
up capital raised by issue of preference shares at the actual rate of dividend payable, 
on other paid-up capital at 7 percent, and on reserves used as capital at 4 
per cent, but not provision for rehabilitation. The Commission recom- 
mended that sixty per cent, of the available surplus should be distri- 
buted as bonus, the excess being carried for ward and taken into account 
in the next year : the balance of forty per cent, should remain with 
the establishment into which would merge the saving in tax on bonus 
payable, and the aggregate balance thus left to the establishment may be intended 
to provide for gratuity, other necessary reserves, rehabilitation in addition to the 
provision made by way of depreciation in the prior charges, annual provision requi- 
red for redemption of debentures, return of borrowings, payment of super profits-tax 
and additional return on capital. They recommended that the distinction between 
basic wages and dearness allowance for the purposesof expressing the bonus quantum 
should be abolished andthat bonus should be related to wages and dearness allowance 
taken together : that minimum bonus should be 4 per cent, of the total basic wage 
and dearness allowance paid during the year or Rs. 40 to each worker, whichever 
is higher, and in the case of children the minimum should be equivalent to 4 per cent, 
of their basis wage and dearness allowance or Rs. 25 whichever is higher subject to 
reduction pro rata for employees who have not worked for the whole year, and that 
the maximum bonus should be equivalent to 20 percent, of the total basic wage and 
dearness allowance paid during the year ; that the bonus formula proposed should 
be deemed to include bonus to employees drawing a total basic pay and dearness 
allowance upto Rs. 1,600 per month regardless of whether they were “ workmen ’ 


. 1. (1959) S.C.R.925 : A.I.R 1959 S.C. 967. A.I.R. 1962 S.C. 1255. 
2. (1962) 2 S.C.J. 489 : (1962)2 S.C.R. 934 : 
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inclusive of the fourth accounting year: -By sub-section (3) it is provided that principle 
of “ set-on ” and “ set-off” as illustrated in the Fourth Schedule shall apply to all 
other cases not covered by sub-section fl) or sub-section (2) for the purpose of pay- 
ment of bonus under the Act. Bonus payable to an employee drawing wage or salary 
exceeding Rs. 750 per mensem has to be calculated as if the salary or wage were 
Rs. 750 per mensem, and an employee who has not worked for all the working days, 
in an accounting year, the minimum bonus of Rs. 40 or Rs. 25 would be proportion- 
ately reduced (sections 12 and 13). Section 16 makes specialprovisioris relating to 
payment of bonus to employees of establishments which have been newly set up- 
Sections 18, 19, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30 and 31 deal with certain pro- 
cedural and administrative matters. By section 20 establishments in the public 
sector are, in certain eventualities, also made subject to the provisions of the Act. 
Section 32 excludes from the operation of the Act employees of certain classes and. 
certain industries specified therein. By section 33 the Act is made applicable to 
pending industrial disputes (regarding payment of bonus relating to any accounting, 
year not being an accounting year earlier than the accounting year ending' on any 
day in the year 1962) immediately before 29th May, 1965; before the appropriate 
Government or any Tribunal or other authority under the Industrial Disputes Act, 
1947, or under any corresponding law, or where it is pending before the Conciliation 
Officer or for adjudication. By section 34(1) the provisions of the Act are declared 
to have effect, notwithstanding anything inconsistent therewith contained in 
any. other law for the time being in force or in the terms of any award,, agreement, 
settlement or contract of service made before 29th May, 1965. Sub-section (2) 
of section 34 makes special overriding provisions regarding payment of bonus to 
employees computed as a percentage of gross profits reduced by direct taxes pay- 
able for the year (subject to the maximum prescribed by section 1 1), when bonus 
has been paid by the employer to workmen in the “ base year” as defined in Explana- 
tion II. By section 36 the appropriate Government is authorised, having regard to 
the financial position and other relevant circumstances of any establishment or class 
of establishments, to exempt for such period as may be specified therein such establish- 
ment or class of establishments from all or lany of the provisions of the Act and by 
section 37 power is conferred upon the Central Government by order to make pro- 
vision, not inconsistent with the purposes of the Act, for removal of difficulties or 
doubts in giving effect to the provisions of the Act. 

The scheme of the Act, broadly stated, is four dimensional : . • 

(1) to impose statutory liability upon an employer of every establishment 

covered by the Act to pay bonus to employees in the establishment ; . ' - 

(2) to define the principle of payment of bonus according to the prescribed 
Formula ; 

(3) to provide for payment of minimum and maximum bonus and linking, 
the payment of bonus with the scheme of “ set-off and set-on ” ; and 

(4) to provide machinery for enforcement of the liability for payment of 

bonus. 

Ordinarily a scheme imposing fresh liability, would, it is apprehended, be made 
prospective, leaving the pending disputes to be disposed of according to the law in 
force before the Act. But the Legislature has given by section 33 retrospective opera- 
tion to the Act to certain pending disputes, and has sought to provide by section 34 
while extinguishing all pre-existing agreements, settlements or contracts of service 
for freezing the ratio which existed in the base year on which the bonus. : would be 
calculated in subsequent years. ■ . • , . ' 

It was urged by Counsel for the employers that section 10 which provides for 
payment of minimum bonus, section 32 which seeks to exclude certain classes of em- 
ployees from the operation of the Act, section 33 'which seeks to apply the Act to; 
certain pending disputes regarding payment of. bonus and sub-section (2) ofscction 34- 
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which freezes the ratio at which the available surplus in any accounting year has 
(subject to section 11) to be distributed if in the base year, bonus has been paid, are 
ultra vires, because they infringe Articles 14, 19 and 31 of the Constitution. It was 
also urged that conferment of power of exemption under section 36 is ultra vires 
the Parliament in that it invests the appropriate Government with authority to ex- 
clude from the application of the Act, establishments or a class of establishments, if 
the Government are of the opinion having regard to the financial position and other 
relevant circumstances that it would not be in the public interest to apply all or any 
of the provisions of the Act. Power conferred upon the Government under section 37 
is challenged on the ground that it amounts to delegation of legislative power when 
the Central Government is authorised to remove doubt or difficulty which had arisen 
in giving effect to the provisions of the Act. 

The plea of invalidity of sections 32, 36 and 37 may be dealt with first. It is 
true that several classes of employees set out in clauses (i) to (xi) of section 32 are 
excluded from the operation of the Act. But the petitions and the affidavits in sup- 
port filed in this Court are singularly lacking in particulars showinghowthe employees 
in the specified establishment or classes of establishments were similarly situate and 
that discrimination was practised by excluding those specified classes of employees 
from the operation of the Act while making it applicable to others. Neither the em- 
ployees, nor the Government of India have chosen to place before us any materials 
on which the question as to the vires of the provisions of section 32 couldbe deter- 
mined. There is a presumption of constitutionality of a statute when the challenge 
is founded on Article 14 of the Constitution, and the onus of proving unconstitu- 
tionality of the statute lies upon the person challenging it. Again many classes of 
employees are excluded by section 32 and neither those employees, nor their em- 
ployers, have been impleaded before us. Each class of employees specified in section 
32 requires separate treatment having regard to special circumstances and condi- 
tions governing their employment. We therefore decline to express any opinion 
on the plea of unconstitutionality raised before us, in respect of the inapplicability 
of the Act to employees described in section 32. 

By section 36 the appropriate Government is invested with power to exempt 
an establishment or a class of establishments from the operation of the Act, provided 
the Government is of the opinion that having regard to the financial position and 
other relevant circumstances of the establishment, it would not be in the public 
interest to apply all or any of the provisions of the Act. Condition for exercise of 
that power is that the Government holds the opinion that it is not in the public 
interest to apply all or any of the provisions of the Act to an establishment or class 
of establishments, and that opinion is founded on a consideration of the financial 
position and other relevant circumstances. Parliament has clearly laid down princi- 
ples and has given adequate guidance to the appropriate Government in implementing 
the provisions of section 36. The power so conferred does not amount to delegation 
of legislative authority. Section 36 amounts to conditional legislation, and is not 
void. Whether in a given case, power has been properly exercised by the appropriate 
Government would have to be considered when that occasion arises. 

But section 37 which authorises the Central Government to provide by order for 
removal of doubts or difficulties in giving effect to the provisions of the Act, in our 
judgment, delegates legislative power which is not permissible. Condition of the 
applicability of" section 37 is the arising of the doubt or difficulty in giving effect to 
the provisions of the Act. By providing that the order made must not be inconsistent 
with the purposes of the Act, section 37 is not saved from the vice of delegation of 
legislative authority. The section authorises the Government to determine for itself 
what the purposes of the Act are and to make provisions for removal of doubts or 
difficulties. If in giving effect to the provisions of the Act any doubt or difficulty 
arises, normally it is for theLegislature to remove that doubt or difficulty. Power 
to remove the doubt or difficulty by altering the provisions of the Act would in 
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■substance amount to exercise of legislative authority and that cannot be delegated 
to an executive authority. Sub-section (2) of section 37 which purports to make the' 
order of the Central Government in such cases final accentutates the vice in sub- 
section (1), since by enacting that provision the Government is made the sole 
judge whether difficulty or doubt had arisen in giving effect to the provisions of the 
Act, whether it is necessary or expedient to remove the doubt or difficulty, and whe-' 
ther the provision enacted is, not inconsistent with the' purposes of the Act; 

We may now turn to the challenge to section 10. Under the Full Bench Formula 
Bonus being related to available surplus it can only be made payable by an employer 
of an establishment who makes profit in the accounting year to which the claim 
for bonus relates. If no profit was made there was no liability to pay bonus. 
As pointed out by this Court in Muir Mills Company's case 1 . 


“ It is therefore clear that the claim for bonus can be made by the employees only if as a result 
-of the joint contribution of capital and labour the industrial concern has earned profits. If in any 
particular year the working of the industrial concern has resulted in loss there isno basis nor 
justification for a demand for bonus. Bonus is net , a deferred wage. The dividends can 
only be paid out of profits and unless and until profits are.madeno occasion or question can also 
arise for distribution of any sum as bonus amongst the employees. If the industrial concern has 
resulted in a trading loss, there would be no profits of the particular year available for distribution 
-of dividends, much less could the employees claim the distribution of bonus during that year.” 

\ 

But by section 10 it is provided that even if there has resulted trading loss in the 
.accounting year, the employer is bound to pay bonus at 4 per cent, of the salary or 
wage earned by the employee or Rs. 40 whichever is higher. This, it was urged, 
•completely alters the character of bonus and converts what is a share in the year’s 
profits in the earning of which the labour has contributed into additional wage. 
It was pointed out to us that in giving effect to the Full Bench Formula, this Court 
set aside the directions made by the Industrial Tribunal' awarding minimum bonus 
where the establishment had suffered loss, and remanded the case for a fresh deter- 
mination consistently with the terms of the Full Bench Formula ; New Maneck 
Chowk Spg. & Weaving Co. Ltd. v. Textile Labour Association 2 . In that case there 
was a five-year pact between the Ahmedabad Millowners’ Association and the Textile 
Labour Association. After the expiry of the period, the Labour Association demand- 
•ed bonus on the basis of the pact, but the Millowners claimed that the pact was con- 
trary to the Full Bench Formula, and the claim was not sustainable. The Industrial 
Tribunal held that the pact did not “ run counter to the law laid down by this Court 
in the Associated Cement Companies' case 3 , and the extension of the agreement for 
one more year would help, in promoting peace in the industry in Ahmedabad. This 
Court held that the agreement departed from the Full Bench Formula in the matter 
•of bonus and when the Tribunal extended the agreement after the expiry of the sti- 
pulated period, it ignored the law as laid down by this Court as to what profit bonus 
was and how it should be worked out, and that the Tribunal had no power to do by 
-extending the agreement to direct payment of minimum bonus for the year 1958 
when there was no available surplus to pay minimum bonus. 


Indisputably Parliament has the power to enact legislation within the constitu- 
tional limits to modify the Full Bench Formula even after it has received the approval 
of this Court. It was urged, however, that exercise of that power by treating establish- 
ments inherently dissimilar as in the same class and subject to payment of minimum 
bonus, amounted to making unlawful discrimination. It was said that establishments 
which suffered losses and establishments which made profits ; establishments paying 
high rates of wages and establishments paying low rates of wages ; establishment! 
paying bonus-added wages” and establishments paying ordinary wages • establish 
ments paying higher dearness allowance and establishments paying lower dearness 
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allowance, do not belong to the same class, and by imposing liability upon all these 
establishments to pay bonus at the statutory rate not below the minimum irrespective 
of the differences between them, the Parliament created inequality. It was also 
submitted that by directing establishments passing through a succession of lean 
years in which losses have accumulated and establishments which had made losses 
in the accounting year alone, to pay minimum bonus, unlawful discrimination was 
practised. 

Section 10 at first sight may appear to be a provision for granting additional 
wage to employees in establishments which have not on the year’s working an ade- 
quate allocable surplus to justify payment of bonus at the rate of 4 per cent on the 
wages earned by each employee. But the section is an integral part of a scheme for 
providing for payment of bonus at rates which do not widely fluctuate from year to 
year and that is sought to be secured by restricting the quantum of bonus payable 
to the maximum rate of 20 per cent and or carrying forward the excess remaining 
after paying bonus at that rate into the account of the next year, and by providing 
for carrying forward the liability for amounts drawn from reserves or capital to meet 
the obligation to pay bonus at the minimum rate. Under the Act, for computing the 
rate of payment of bonus each accounting year is distinct and bonus has to be worked 
out on the profits of the establishment in the accounting year. But it is not in the 
interest of capital or labour that there should be wide fluctuations in the payment of 
bonus by an establishment year after year. The object of the Act being to maintain 
peace and harmony between labour and capital by allowing the employees to share 
the prosperity of the establishment reflected by the profits earned by the contributions 
made by capital, management and labour. Parliament has provided that bonus in a 
given year shall not exceed 1 /5th and shall not be less than 1 /25th of the total earning 
of each indi/idual employee, and has directed that the excess share shall be carried 
forward to the next year, and that the amount paid by way of minimum bonus not 
absorbed by the available profits shall be carried to the next year and be set off against 
the profits of the succeeding years. This scheme of prescribing maximum and mini- 
mum rates of bonus together with the scheme of “ set off” and “ set on ” not only 
secures the right of labour to share in the prosperity of the establishment, but also en- 
sures a reasonable degree of uniformity. 

Equal protection of the laws i> denied if in achieving a certain object persons, 
objects or transactions similarly circumstanced are differently treated by law and the 
principle underlying that different treatment has no rational relation to the object 
sought to be achieved by the law. Examined in the light of the object of the Act and 
t the scheme of “ set off” and “ set on ”, the provision tor payment of minimum bonus 
cannot be said to be discriminatory between different establishments which are unable 
on the profits of the accounting year to pay bonus merely because a uniform standard 
of minimum rate of bonus is applied to them. 

The judgment of this Court in Kumtathat Thathwini Moopil Nair v The State 
of Kerala and another 1 and especially the passage in the judgment of the majority 
of the Court at page 92, has not enunciated any broad proposition as was contended 
for on behalf of the employers, that when persons or objects which are unequal are 
treated in the same manner and are subjected to the same burden or liability, discri- 
mination inevitably results. In Moopil Nair's case 1 , the validity of the Travancore- 
Cochin Land Tax Act, 1955, was challenged. By section 4 of the Act all lands in the 
State, of whatever description and held under whatever tenure, were charged with 
payment of land tax at a uniform rate to be called the basic tax. Owners of certain 
’ Forest lands challenged certain provisions of the Act pleading that those provisions 
Contravened Articles 14, 19 (1) (f) and 31 (1) of the Constitution. This Court held 
hat the Act which obliged every person who held land to pay the tax at a uniform 
ate, whether he made any income out of the land, or whether the land was capable 
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of yielding any income,, attempted -no classification and that lack of classification by . 
-.the.Act itself created inequality, and was on that account hit by the prohibition against .. 
-.denial of equality before the law contain’d in Article 14. The Court also held that 
The Act . was confiscatory in character, since it had the effect of eliminating private 
.ownership of land through the machinery of the Act without proposing to. acquire 
privately owned forests for the State. .. The Travancore-Cochin Land Tax Act, it is 
clear, contained several peculiar features ; it was in the context of these features that 
the Court held that imposition of a uniform liability upon lands which were inherently 
unequal in productive capacity amounted to discrimination, and that lack of classifi-.. 
■cation created inequality. It was not said by the Court in that case that imposition 
of uniform liability upon persons, objects or transactions which are unequal must of 
necessity lead to discrimination,. Ordinarily it may be predicated of unproductive 
agricultural a land that it is incapable of being put to profitable agricultural use at 
any time.. But that cannot be so predicated of an industrial establishment which has 
suffered loss in the accounting year, or even over several years successively. Such an 
establishment may suffer loss in one year and make profit in another. Section 10 
undoubtedly, places in the .same, class establishments which have made inadequate 
profits not justifying payment of bonus, establishments which have suffered marginal 
loss, and establishments which have suffered heavy loss. The classification so made 
is. not unintelligible ; all establishments which are unable to pay bonus under the 
scheme of; the Act, on the result of the working of the establishment, are grouped 
together. The object of the AcJ. is to, make an equitable distribution of the surplus 
profits of the establishment with a view to maintain peace and harmony between 
the three agencies which contribute to the.earning of profits. Distribution of profits 
whichris not subject to great fluctuations year after year, would certainly conduce to 
maintenance of peace and harmony and would be regarded as equitable, andpro vision . 
for payment of bonus at the statutory minimum rate, even if the establishment has 
not earned profit is clearly enacted to ensure the object of the Act. 

. ' . Whether the scheme for payment of minimum bonus is the best in the circums- 
tances, or a , more equitable method could have been devised so as to avoid in certain 
cases undue hardship is irrelevant to the enquiry in hand. If the classification is 
not patently arbitraiy, the Court will not rule it discriminatory merely because it 
involves hardship or inequality of burden. With a view to secure a particular object 
a scheme may be selected bv the Legislature, wisdom whereof may be open to debate: 
it'inay even be demonstrated that the scheme is not the best in the circumstances and 
the : choice of the Legislature may be shown to be erroneous, but unless the enactment 
fails tosatisfy the dual test of intelligible classification and rationality of the relation 
with the object of the law, it will not be subject to judicial interference under Article 14. 
Invalidity of legislation is not established by merely finding, faults with the scheme 
adopted by. the Legislature to achieve the purpose it has in view. Equal treatment of - 
unequal objects, transactions of persons, is not liable to be struck down as discri- 
minatory unless there is simultaneouslyabsence of a rational relation to the object 
intended to be achieved by .the law. Plea of invalidity of section 10 on the ground 
that it infringes Article 14 6f the Constitution must therefore fail. ' 

•' We need say nothing-'at'-this date about the plea that section 10 by imposing 
unreasonable restrictions infringes the fundamental freedom under Article *19 fl) 

(g) of the Constitution, Tor by the declaration of emergency by the President under" 
Article 352, the protection of Article 19 against any legislative measure, or executive - 
order which is otherwise competent, stands suspended. The plea that section 10 
infringes the fundamental freedom under Articl e 31 (1) of the Constitution also has 
no force. Clause (1) of Article 31 guarantees the right against deprivation of property 
otherwise than by authority oflaw. Compelling an employer to pay sums oT money : 
to hts employees which he has not contractually rendered himself liable to pay may 
amount to deprivation of property, but the protection against depriving a person 
of hts- property under clause (1) of Article 31 is available only if 'the deprivation is 
not by authority of law. Validity of the law authorising deprivation of property " 
may be challenged on three, grounds ;,(i) incompetence of the authority- which has 
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enacted the law ; (ii) infringement by the law of the fundamental rights guaranteed 
by Chapter III of the Constitution and (iii) violation by the law of any express provi- 
sions of the Constitution. Authority of the Parliament to legislate in respect of bonus 
is not denied and the provision for payment of bonus is not open to attack on the 
ground of infringement of fundamental rights other than those declared by Article 
14 and Article 19 (1) (g) of the Constitution. Our attention has not been invited to 
any prohibition imposed by the Constitution which renders a statute relating to pay- 
ment of bonus invalid. We are therefore of the view that section 10 of the Bonus 
Act is not open to attack on the ground that it infringes Article 31 (1). 

We may now turn to section 33 of'the Act. The section provides ; 

“ Where, immediately before the 29th May, 1965, any industrial dispute regarding payment 
of bonus relating to any accounting year, not being an accounting year earlier than the accounting 
year ending on any day in the year 1962, was pending before the appropriate Government or 
before anyTribunal or other authority under the Industrial Disputes Act, 1947 (XIV of 1947), or 
under any corresponding law relating to investigation and settlement of industrial disputes in a 
State, then, the bonus shall be payable in accordance with the provisions of this Act in relation to the 
accounting year to which the dispute relates and any subsequent accounting year, notwithstanding 
that in respect of that subsequent accounting year no such dispute was pending. 

Explanation . — A dispute shall be deemed to be pending before the appropriate Govern- 
ment where no decision of that Government on any application made to it under the said 
Act or such corresponding law for reference of that dispute to adjudication has been made or 
where having received the report of the Conciliation Officer (by whatever designation known) 
under the said Act or law, the appropriate Government has not passed any order refusing to make 
such reference.” 

The section plainly seeks to apply the provisions of the Act to a pending dispute, 
if the dispute relates to payment of bonus for any accounting year not being an ac- 
counting year earlier than the accounting year ending on any day in the year, 1962, 
and is pending on 29th May, 1965, before the Government or other authority under 
the Industrial Disputes Act or any other corresponding law. The provisions of the 
Act also apply even if there be no dispute pending for the year subsequent to the year 
ending on any day in the year 1962, provided there is a dispute pending in respect of 
an earlier year. By section 1 (4) the provisions of the Act have effect in respect of 
the accounting year commencing on any day in the year 1964 and in respect of every 
subsequent 1 " accounting year. But by the application of section 33 the scheme of 
the Act is related back to three accounting years ending on any day in 1962, in 1963 
and in 1964. 

In considering the effect of section 33 regard must first be had to section 34 (l) 
which provides that save as otherwise provided in the section, the provisions of the 
Act shall have effect notwithstanding anything inconsistent therewith contained in 
any other law for the time being in force or in the terms of any award, agreement, 
settlement or contract of service made before 29th May, 1965. All previous awards, 
agreements, settlements or contracts of service made before 29th May, 1965, therefore 
are, since the commencement of the Act rendered ineffective, and if there be a dispute 
relating to bonus pending on the date specified for the year ending on any day in 1962 
or thereafter, before any appropriate Government or before any authority under the 
Industrial Disputes Act, bonus shall be computed and paid in the manner provided 
by the Act. Even if in respect of a year there is no such dispute pending on 29th 
May, 1965, because of a dispute pending in respect of an earlier year, not being 
earlier than the year ending on any day in 1962, the same consequences follow. 

Application of the Act involves departure in many respects from the scheme of 
computation of bonus under the Full Bench Formula. Under the Full Bench 
Formula bonus was a percentage of total wage not inclusive of dearness allowance, 
and in the computation of available surplus rehabilitation allowance was admissible 
as a deduction. It was also well-settled that an establishment which suffered loss 
in the accounting year was not liable to pay bogus : and a Reference under the Industrial 
Disputes Act on a claim to bonus could be adjudicated upon only if the claimants 
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were workmen as defined in tlie Industrial Disputes Act. Since the expression “ in- 
dustrial dispute” used in section 33 has not been defined in the Payment of Bonus 
Act, the definition of that expression in the Industrial Disputes Act will apply (vide 
section 2 (22). The expression “ industrial dispute” under the Industrial Disputes Act 
inter alia means a dispute or difference between employer and workmen which is 
connected with the employment or non-employment or the terms of employment or 
with the conditions of labour, of any person — section 2 (k) : and the expression 
“ workmen ” as defined in section 2 (s) of the Industrial Disputes Act means, 

“ any person (including an apprentice) employed in any industry to do any skilled or 
unskilled manual, supervisory, technical or clerical work for hire or reward. * * 

* * * but does not include any such person — 

“(i) * * * * * * 

(ii) * * * * * .* 

(iii) who is employed mainly in a managerial or administrative capacity ; or 

(iv) who, being employed in a supervisory capacity, draws wages exceeding five hundred 
rupees per mensem or exercises, either by the nature of the duties attached to the office or by reason 
of the powers vested in him, functions mainly of managerial nature.” 

Therefore no dispute relating to bonus between an employer and persons employed 
in managerial or administrative capacity or persons employed in supervisory capa- 
city drawing wages exceeding Rs. 500 per mensem could be referred under the Indus- 
trial Disputes Act. But under section 33 a pending industrial dispute between the 
workmen and the employer, by reason of the application of the Act gives rise to a 
statutory liability In favour of all employees of the establishment as defined under the 
Act by section 2 (13) for payment of bonus under the scheme of the Act. Whereas 
under the Industrial Disputes Act a dispute could only be raised by employees who 
were workmen within the meaning of the Act, under the scheme of the Act statutory . 
liability is imposed upon the employer to pay to all his employees as defined In 
section 2 (13) bonus at the rates prescribed by the Act. Even if before 29th May, 
1965, there had been a settlement with some workmen or those workmen had hot 
made any claim ‘previously, and there would on that account be no industrial dispute 
pending qua those workmen, pendency of a dispute relating to bonus In y/hich some 
other workmen are Interested imposes statutory liability upon the employer to pay 
bonus to all employees in the establishment. Even If the employer had suffered loss 
or the available surplus was inadequate, the employer will by virtue of section 33 be 
liable to pay minimum bonus at the statutory rate ; the formula for computation of . 
gross profits and available surplus will be retrospectively altered and a percentage of . 
wages inclusive of dearness allowance will be allowed as bonus to all employees 
(whether they were under the Full Bench Formula entitled to bonus or not), in 
computing the available surplus rehabilitation will not be taken into account, and 
bonus will also have to be paid to employees who were not entitled thereto in the , 
year of account. Application of the Act for the year for which the bonus dispute is ; 
pending therefore creates an onerous liability on the employer concerned because: • 

(1) employees who could not claim bonus under the Industrial Disputes Act 

become entitled thereto merely because there was a dispute pending between the 
workmen In that establishment, or some of them and the employer qua bonus ; ■ 

(2) workmen who had under agreements, settlements, contracts or awards 

become entitled to bonus at certain rates cease to be bound by such agreements . 
settlements, contracts or even awards and become entitled to claim bonus at the rate 
computed under the scheme of the Act : ■ ; 

(3) basis of the computation of gross profits, available surplus and bonus is 
completely changed ; 

(4) the scheme of “ set on ” and “ set off” prescribedby section 15 of the Ad 
becomes operative and applies to establishments as from the year in respect of which 
the bonus dispute Is pending ; and 



I] M/S. JALAN TRADING COMPANY V. MILL MAZDOOR SABHA (Shah, /.). 20 5 

(5) the scheme of the Act operates not only in respect of the year for which the 
bonus dispute was pending, but also in respect of subsequent years for which there is 
no bonus dispute pending. 

If therefore in respect of an establishment there had been a settlement or an 
agreement for a subsequent year, pendency of a dispute for an earlier year before 
the authority specified in section 33 is sufficient to upset that agreement or settlement 
and a statutory liability for payment of bonus according to the scheme of the Act is 
imposed upon the employer. Application of the Act retrospectively therefore de- 
pends upon the pendency immediately before 29th May, 1965, of an industrial dis- 
pute regarding payment of bonus relating to any accounting year not earlier than the 
year ending on any day in 1962. If there be no such dispute pending immediately 
before the date on which the Act becomes operative, an establishment will be govern- 
ed by the provisions of the Full Bench Formula and will be liable to pay bonus only 
if there be adequate profits which would justify payment of bonus. If however, a 
dispute is pending immediately before 29th May, 1965, the scheme of the Act will 
apply not only for the year for which the dispute is pending, but even in respect of 
subsequent years. Assuming that the classification is founded on some intelligible 
differentia which distinguishes an establishment, from other establishments, the diffe- 
rentia has no rational relation to the object sought to be achieved by the statutory 
provision, viz., of ensuring peaceful relations between capital and labour by making 
an equitable distribution of the surplus profits of the year. Arbitrariness of the 
classification becomes more pronounced when it is remembered that in respect of 
the year subsequent to the year for which the dispute is pending, liability prescribed 
under the Act is attracted even if for such subsequent years no dispute is pending, 
whereas to an establishment in respect of which no dispute is pending immediately 
before 29th May, 1965, no such liability is_ attracted. Therefore two establishments 
similarly circumstanced having no dispute pending relating to bonus between the em- 
ployers and the workmen in a particular year would be liable to be dealt with diffe- 
rently if in respect of a previous year (covered by section 33) there is a dispute pending 
between the employer and the workmen in one establishment and there is no such 
dispute pending in the other. 

Liability imposed by the Act for payment of bonus if for reasons already set out 
more onerous than the liability which had arisen under the Full Bench Formula 
prior to the date of the Act. Imposition of this onerous liability depending solely 
upon the fortuitous circumstance that a dispute relating to bonus is pending between 
workmen or some of them immediately before 29th May, 1965, is plainly arbitrary 
and classification made on that basis is not reasonable. 

There is one other ground which emphasizes the arbitrary character of the 
classification. If a dispute relating to bonus is pending immediately before 29th 
May, 1965, in respect of the years specified in section 33 before the appropriate 
Government or before any authority under the Industrial Disputes Act or under any 
corresponding law, the provisions of the Act will be attracted ; if the dispute is pend- 
ing before this Court In appeal or before the High Court in a petition under Article 226, 
the provisions of the Act will not apply. It is difficult to perceive any logical basis 
for making a distinction between pendency of a dispute relating to bonus for the 
years in question before this Court or the High Court, and before the Industrial 
Tribunal or the appropriate Government. _ This Court is under the Constitution 
competent to hear and decide a dispute pending on 29th May, 1965, relating to bonus 
as a Court of Appeal, but is not required to apply the provisions of the Act. If 
because of misconception of the nature of evidence or failure to apply rules of natural 
justice or misapplication of the law, this Court sets aside an award made by the 
Industrial Tribunal and remands the case which was pending on 29th May, t ' 
for rehearing, the Industrial Court will have to deal with the case under * 

Bench Formula and not under the provisions of the Act. The High Court 
jurisdiction in a petition under Article 226 to issue an order or direction I 
order of the Industrial Tribunal invalid, and issue of such writ, order 
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will ordinarily involve retrial of The proceeding. Again pendency of a dispute in 
respect of the previous year before the appropriate Government or the Industrial 
Tribunal will entail imposition of a statutory liability to pay bonus in respect, of the 
year for which the dispute is pending, and also in respect of years subsequent there- 
to, but if immediately before 29th May, 1965, a proceeding arising out of a dispute . .! 
relating to'bonus is pending before a superior Court, even if it be for the years which . 
are covered by section 33, statutory liability to pay bonus to employees will not be 
attracted. Take two industrial units — one has a dispute with its workmen or some 
of them, pending before the Government or before the authority under the Industrial 
Disputes Act and relating to an accounting year ending in the year 1962. For the. 
years 1962, 1963 and 1964 this industrial unit will be liable to pay bonus according 
to the statutory formula prescribed by the Act, whereas another industrial unit in 
the same industry which may be regarded as reasonably similar would be under no 
such obligation, if it has on 29th May, 1965, no dispute relating to bonus pending 
because the dispute has not been raised or has been settled by agreement or by award 
or that the dispute having been determined by an award, had reached a superior 
Court by way of appeal or in exercise of the writ jurisdiction. There appears neither . 
logic nor reason in the different treatment meted out to the two establishments. 

It is difficult to appreciate the rationality of the nexus — if there be any — between 
the classification and the object of the Act. In our view therefore section 33 is 
patently discriminatory. 

By sub-section (2) of section 34 it is provided : 

“If in respect of any accounting year the total bonus payable to all the employees in any 
establishment under this Act is less than the total bonus paid or payable to all the employees in that 
establishment in respect of the base year under any award, agreement, settlement or contract of 
service, then, the employees in the establishment shall be paid bonus in respect of that accounting 
year as if the allocable surplus for that accounting year were an amount which bears the same 
ratio to the gross profits of the said accounting year as the total bonus paid or payable in respect 
of the base year bears to the gross profits of the base year : 

Provided that nothing contained in this sub-section shall entitle any employees to be paid 
bonus exceeding twenty per cent of the salary or wage earned to him during the account year: 

Provided further that if in any accounting year the allocable surplus computed as aforesaid 
exceeds the amount of maximum bonus payable to the employees in the establishment under tho first • 
proviso, then, the provisions of section 15 shall, so far as may be, apply to such excess. 

Explanation I.— For the purpose of this sub-section, the total bonus in respect of any accounting 
year shall be deemed to be less than the total bonus paid or payable in respect of the base year if the 
ratio of bonus payable in respect of the accounting year to the gross profits of that year is less than 
the ratio of bonus paid orpayablein respect of the bonus base year to the goods profits of that year. 

Explanation II.— In this sub-section, — 

(a) “ base year ” means — 

(i) in a case where immediately before the 29th May, 1965, any dispute of the nature specified 
in section 33 waspending before the appropriate Government or before any Tribunal or other 
authority under the Industrial Disputes Act, 1947 (XIV of 1947), or under any corresponding law 
relating to investigation and settlement of industrial disputes in a State, the accounting year 
immediately preceding the acounting year to which the dispute relates ; 

(ii) in any other case, the period of twelve months immediately preceding the accounting year 
in respect of which this Act becomes applicable to the establishment ; 

(b) “ gross profits ” in relation to the base year or, as the case may be, to the accounting 
year, means gross profits as reduced by the direct taxes payable by the employer in respect of that 
year. 

This sub-section makes a departure from the scheme for payment of bonus 
which pervades the rest of the Act. The expression “ allocable surplus” in section 
34 (2) does not mean a percentage of the available surplus under section 2 (4) read 
with sections 5 and 6, as that expression is understood in the rest of the Act It is a 
figure computed according to a special method. Under section 34 (2) if the total 
bonus payable in any accounting year after the Act had' come into force is less than 
the total bonus paid or payable in the “ base year” under any award, agreement,, 
settlement or contract of service, then, bonus for the Accounting year has to be deter* 
mmsd according to the following scheme ; • . • 
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First determine the ratio of the bonus paid or payable to all employees (not 
workmen merely as defined in the Industrial Disputes Act) for the base year as defined 
in Explanation II (a) to the gross profits as defined in Explanation II (b) of that year, 
and apply that ratio to the gross profits as defined in Explanation II to the accounting 
year and determine the allocable surplus. That allocable surplus will be distributed 
among the employees subject to the restriction that no employee shall be paid bonus 
which exceeds 20 per cent of the salary or wage earned by an employee, and that if 
the allocable surplus so computed exceeds the amount of maximum bonus payable 
to the employees in the establishment then the provisions of section 15 shall so far as 
may be apply to the excess. 

G.oss profits which are to be taken into account for determining the ratio both 
in the accounting year and the base year are also specially defined for the purpose 
of this sub-section. They are not the gross profits as determined under the Full 
Bench Formula, nor under section 4 of the Act, but by a method specially prescribed 
by the Explanation ; they are gross profits under section 4 as reduced by the direct 
taxes payable by the employer in respect of that year. Under the Full Bench Formula 
bonus was determined as a percentage of the gross profits minus prior charges. 
Under section 5 of the Act available surplus of which the normal allocable surplus is a 
percentage is determined by deducting from the gross profits of the year the four 
heads of charges which are referred to under section 6— depreciation, development 
rebate or development allowance, direct taxes and other sums specified in the Third 
Schedule. But in applying the scheme under section 34 only the direct taxes are 
debited. Bonus which becomes payable under section 34 (2) is therefore not worked 
out as a per centage of the available surplus, but as a fraction of gross profits com- 
puted according to the special formula. The expression “ base year” is also a variable 
unit ; in any case where a dispute of the nature specified in section 33 is pending 
immediately before 29th May, 1965, before the authorities specified in section 33, 
the accounting year immediately preceding the accounting year to which the dispute 
relates is the base year ; in other cases a period of twelve months immediately pre- 
ceding the accounting year in respect of which the Act becomes applicable to the 
establishment is the base year. For instance, if there be a dispute pending in respect 
of the accounting year on any day ending in 1962, 1963 or 1964, the base years will 
be the accounting years ending on a day in 1961, 1962 or'1963 as the case may be. 
If there be no dispute pending the period of twleve months immediately preceding the 
accounting year in which the Act becomes applicable to the establishment is the base 
year. Determination of.the base year therefore depends upon the pendency or 
otherwise of a bonus dispute immediately before 29th May, 1965, for any of the 
years ending on any day in 1962, 1963 and 1964. 

There is also a special method for determining whether the total bonus payable 
to all the employees is less than the total bonus paid or payable in respect of the base 
year. By the First Explanation it is provided that the total bonus in respect of any 
accounting year shall be deemed to be less than the total bonus paid or payable in 
respect of the base year, if the ratio of bonus payable in respect of the accounting 
year to the gross profits of that year is less than the ratio of bonus paid or payable in 
respect of the base year to the gross profits of that year. 

Section 34 (2) contemplates a somewhat complicated enquiry into the determi- 
nation of the bonus payable. Gross profits of the base year being determined in 
the manner prescribed by the Act and reduced by the direct taxes payable by the 
employers in respect of that year, the ratio, between the gross profits and the bonus 
paid or payable in respect of that base year is to be applied to the gross profits of the 
accounting year to determine the allocable surplus. Apart from the complexity 
of the calculation involved it was forcefully pointed out before us that in certain 
cases the ratio may be unduly large or even infinite. In order to buy peace and in 
the expectation that in future the working of the establishments would be more 
profitable, employers had in certain cases paid bonus out of reserves even though 
there was no gross profit or insufficient gross profit, and those establishments are 
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under section 34 (2) saddled with liability to allocate large sums of money wholly 
disproportionate to or without any surplus profits, and even to the amount which . 
would be payable if the scheme of the Act applied. For. in cases where there were 
no gross profit, the ratio between the amount paid or payable as bonus and gross 
profit would reach infinity ; in cases where the gross profits were small and substantial 
amounts were paid or became payable by way of bonus, , the ratio may become unduly , 
large. Tnese are not cases hypothetical but practical, which had arisen in fact, and 
application of the ratio irrevocably fixes the liability of the establishment to set apart 
year after year large amounts whether the establishment made profits or not towards , 
allocable surplus. . 

Payment of bonus by agreement was generally determined not by legalistic 
considerations and not infrequently generous allowances were made by employers 
as bonus to workmen-to buy peace especially where industrywise settlements were 
made in certain regions, and weak units were compelled to fall in line with prosperous 
units in the same industry and had to pay bonus even though on the result of the 
working of the units no liability to pay, bonus on the application of the Full Bench 
Formula could arise. But if in the base year such payment was made, for the dura- 
tion of the Act the ratio becomes frozen and the total bonus payable to the employees 
in the establishment under the Act can never he less than the bonus worked out on 
the application of the ratio prescribed by section 34 (2). 

Here again units or establishments which had paid bonus in the base year and 
those which had not paid bonus in the base year are separately classified without 
taking into consideration the special circumstances which operated upon the pay- 
ment of bonus in the base year which may vary from establishment to establishment. 
The ratio under section 34 (2), so long as the Act remains on the statute book, deter r 
mines the minimum allocable surplus for each accounting year of those establish- 
ments which had paid bonus in the base year. The fact that under sub-section (3) 
the employees and the employers are not precluded from entering into agreements 
for granting bonus to the employees under a formula which is different from that 
prescribed under the Act has little significance. If by statute a certain ratio is fixed 
which determines the bonus payable by the employer whether or not the profits of 
the accounting year warrant payment of bonus at that rate, it would be futile to expect 
the employees to accept anything less than what has been statutorily prescribed. 

In our view section 34 imposes a special liability to pay bonus determined on 
the gross profits of the base year on an assumption that the ratio which determines 
the allocable surplus is the normal ratio not affected by any special circumstance 
and perpetuates for the duration of the Act that ratio for determining the minimum 
allocable surplus each year. If bonus contemplated to be paid under the Act is ' 
intended to make an equitable distribution of the surplus profits of a particular year, 
a scheme for computing labour’s share which cannot be less than the amount deter- 
mined by the application of a ratio derived from the working of the base year without 
taking into consideration the special circumstances governing that determination is 
ex facie arbitrary and unreasonable. ' The Additional Solicitor-General appearing 
for the Union of India and the represenatives of the Labour Unions and Counsel 
appearing for them contended in support of their plea that section 34 (2) was not 
invalid because the'ratio was intended to stabilize the previous grant of bonus and to 
maintain in favour of labour whatever was achieved by collective bargaining in the 
* base year. But the validity of a statute is subject to judicial scrutiny in the context of 
fundamental freedoms guaranteed to employers as well as employees and the freedom 
of equal protection of the laws, becomes chimerical, if the only ground in support of 
the validity of a statute ex facie: discriminatory .is that Parliament intended, in- 
consistently with the very' concept of bonus evolved, by it to maintain for the benefit 
of labour an, advantage which labour had obtained in an earlier year, based on the 
special circumstances of that year, without any enquiry whether that advantage may 
reasonably be granted in subsequent years according to the principles evolved by it 
and for securing the. object of the. Act. < If, the concept of bonus as allocation of an 
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equitable share of the surplus profits of an establishment to the workmen who have 
contributed to the earning has reality, any condition that the ratio on which the 
share of one party computed on the basis of the working of an earlier year, without 
taking into consideration the special circumstances which had a bearing on the earn- 
ing of the profits and payment of bonus in that year, shall not be touched, is in our 
judgment arbitrary and unreasonable. The vice of the provision lies in the position 
of an arbitrary ratio governing distribution of surplus profits. In our view, section 
34 (2) is invalid on the ground that it infringes Article 14 of the Constitution. It 
is in the circumstances unnecessary to consider whether the provisions of section 33 
and section 34 (2) are invalid as infringing the fundamental rights conferred by 
Articles 19 (1) (g) and 31 fl). 

But the invalidity of sections 33 and 34 (2) does not affect the validity of the re- 
maining provisions of the Act. These two provisions are plainly severable. All 
proceedings which are pending before the Act came into force including those which 
are covered by section 33 will therefore be governed by the Full Bench Formula and 
that in the application of the Act the special ratio for determining the allocable 
surplus under section 34 (2) will be ignored, for application of the Full Bench Formula 
to pending proceedings on 29th May, 1965, and refusal to apply the special ratio in 
the determination of allocable surplus under section 34 (2) does not affect the scheme 
of the rest of the Act. The declaration of invalidity of section 37 which confers upon 
the Central Government power to remove difficulties also does not affect the validity 
of the remaining provisions of the Act. 

The Industrial Tribunal has awarded to the workmen of the Jalan Trading 
Company bonus at the minimum rate relying upon section 33 of the Act. The claim 
for bonus related to the vear 1962, and could be upheld only if section 10 was attracted 
by the operation of section 33. But we have held that section 33 is invalid. It is 
now common ground that the appellant company had suffered loss in 1962. The 
profit and loss account was accepted by the workmen before the Tribunal. Civil 
Appeal No. 187 of 1966 will therefore be allowed and the order passed by the Industrial 
Tribunal imposing liability for payment of minimum bonus set aside. In Writ 
Petitions Nos. 3 of 1966 and 32 of 1966, it is declared that sections 33 and 34 (2) are 
invalid as infringing Article 14 of the Constitution, and that section 37 is invalid 
in that it delegates to the executive authority legislative powers. 

There will be no order as to costs in all these proceedings. 


% Hidayatullah, J. (for himself and V. Ramaswami, J .).— The judgment in this 
appeal shall also govern Writ Petitions Nos. 3 of 1966 ( The Management of M/s. 
i Punalur Paper Mills Ltd . , Kerala State v. -The Union of India and others) and 32 of 1 966 
( The Travancore Rayons Ltd. v. The Union of India and others). The Jalan Trading 
Co. Pvt. Ltd. (appellant) was the opposite party to an industrial dispute concerning 
a claim for bonus for the years 1961, 1962 .raised by the workmen of the Company 
represented by the Mill Mazdoor Sabha, Bombay (respondents). The Sabha gave a 
notice of change on 13th May, 1963 and demanded 25 per cent, of the total wages as 
bonus for each of the two years. This demand was refused by the employers on the 
ground, among others, that there was no surplus as the Company was carrying for- 
ward a big loss. Conciliation was tried but failed and a reference was made by 
the Sabha to the Industrial Court, Maharashtra, Bombay under section 73-A of 
the Bombay Industrial Relations Act. While this reference was pending the Payment 
of Bonus Ordinance of 29th May, 1965 came into force. Applying section 10 of the 
'Ordinance, the Industrial Court awarded for the year 1962, 4 per cent, of the total 
salary or wage or Rs. 40 (whichever was greater) to the workmen entitled under the 
j Ordinance, regardless of the absence of profit and set down the dispute concerning 
1961 for trial. In this appeal, by Special Leave against the said order the validity of 
section 10 of the Payment of Bonus Act, which received the assent of the President 
on 25th September, 1965, and replaced the Ordinance with a few changes, is challenged, 
s c J— 27 
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In Writ Petitions Nos. 3 and 32 of 19 66, heard with this. appeal, two other com- 
panies (The Punalur Paper Mills Ltd. and Travancore Rayons Ltd.) question the. 
validity of section 10 and also sections 32-37 . of the Act, in respect of bonus for one or 
more of the years 1962, 1963 and 1964. These sections, they contend, cut across the 
accepted and well-defined concept of bonus and lead to discrimination and anomalies 
of. various sorts, and, of course, incidentally to the payment of a larger amount as ' : 
bonus than would be payable under subsisting agreements or the previous state of law. 
Comparative tables to demonstrate these and other points are filed with the petitions. 

At the hearing of this appeal and the two writ petitions many Companies and 
Workers’ Unions intervened in one or more of them. The contending parties also 
intervened in matters other than their own. The operative sections of the Bonus 
Act were challenged as ultra vires the Constitution. These sections lay down the 
machinery for calculation of bonus generally and in particular on foot of a past 
base year, apply the provisions with modifications to pending cases, permit Govern- 
ment to exclude establishments from the operation of the provisions of the Act and 
pass orders for the removal of doubts and difficulties in the application of the Act! 
We shall refer to terms of the relevant sections presently. f , 

In short, the departures from the existing laws on the subject of bonus to work L 
men, are challenged in principle and also as discriminatory. The arguments were 
full and were illustrated by examples which ingenuity of Counsel or reliance on statistic 
could suggest. To understand the arguments it is necessary to glance at the history 
of payment of bonus in India, the principles on which it was based and the relevant 
provisions of the Act impugned before us. 

The payment of bonus had its origin in the generosity of the textile employers 
during the First World War when they voluntarily gave away 10 per cent, (later up 
to 35 per cent.) additional wages as “ war bonus.” The profits were then high 
and this extra payment gave a boost to production and indirectly to the profits of 
the employers. When the lean years came payment of bonus was sought to be stopped 
but disputes and strikes followed. The workmen had begun to consider “ bonus ” 
as one of their rights. The first .dispute was settled by conciliation by the acceptance 
of bonus equal to on 3 month’s wages, with a tacit understanding that this payment 
could be more if profit allowed. The second had to be referred . to a : Committee . 
presided over by Chief Justice Macleod of Bombay. The Committee found no 
legal foundation for the claim especially when there were no profits. 

During the Second World War the question of dearness allowance, was raised 
but it included consideration of bonus etc. A Board of Conciliation with Mr. Justice. 
Rangnekar as Chairman, awarded As. 2 per person per day as dearness allowance but 
that was obviously a mere nothing. Therefore, at the intercession of Government a 
cash bonus of 12i per cent, of wages (that. is to say. As. 2 per rupee of wage) was 
agreed upon and given to workmen. Bonus was thereafter paid voluntarily for a 
number of years and was the result, by and large, of agreements of some sort! 

When the law enjoining compulsory reference to adjudication of trade disputes 
came the question of bonus, as did many others, reached the Courts and the claim 
for bonus became an industrial claim and had to be settled on some tangible principle. 
Various reasons were advanced to justify the legality of the claim and the Courts 
accepted some of them. At first it was merely treated as rooted in fair play but later, 
it was held to be claimable as of right and ranking in importance next only to the 
claim of minimum wages and dearness allowance which were considered the first 
liability of the employer. After the. Industries Conference of 1947, grant of bonus 
became a settled fact, as a very slender means to bridge somewhat, the gap between 
actual and living wages. The workmen had become accusomed to expect additional 
payment to meet extraordinary expenditures, or, in other words, treated bonus as a 
kind of nest-egg for emergencies. 
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The principles underlying the grant of bonus were at first nebulous but after the 
deliberations of the Committee on Profit Sharing (1948), some clear principles began 
to emerge. The Labour Appellate Tribunal, Bombay then evolved a formula for 
calculation of the profits to find out the surplus from which the workmen could be 
paid. This formula goes under the name of “ the Full Bench Formula.” The first 
step in the application of the Formula was to ascertain gross profits. This was done 
by adding back to the net profits as shown in the Profit and Loss Account, all amounts 
transferred to reserves etc. and, in fact, all income except what could not be attri- 
buted to the efforts of labour; In this way depreciation, taxes paid and donations 
and'such other items were all added back to determine the eross profits. From these 
eross profits were deducted notional normal depreciation and notional taxes, that is 
to say, not the depreciation or the taxes which the Income-tax Athorities would 
have allowed in the case, but which would be admissible on the amounts found under 
the Formula. There were further deductions of amounts as reserve for rehabilitation 
of machinery etc., of return on paid-up capital and on reserves employed as working 
capital. After these deductions were made the net amount was taken as the available 
surplus and bonus was awarded to the workmen according to the size of this surplus. 
There was no settled principle as to how the available surplus should be divided 
between the employers and workmen and this Court, in the absence of anv discernible 
principles, suggested a half and half division. The Formula was approved and 
applied in numerous cases by this Court and when the Tribunal attempted to revise 
it this Court put down the attempts, and recommended the establishment of a Com- 
mission. At the second and third meetinas of the 18th Session of the Standing Labour 
Committee in 1960 the proposal to establish a Commission was considcrd and was 
agreed upon. As a result the Government of India, on 6th December, 1961, appointed 
a Commission under the Chairmanship of Mr. M.R. Meher. The Commission made 
its recommendations and they were accepted by Government, with some modifi- 
cations, by Resolution dated 2nd September, 1964. The Bonus Ordinance as well as 
the Bonus Act were passed to implement the recommendations accepted in the 
Government’s Resolution. 

The Full Bench Formula although not legislatively recognised, was binding as a 
decision of the Courts. In essence it was only a workable solution. It satisfied 
neither the employers nor the workmen. Disputes continued even though the 
Formula was generally adhered to. The workmen, while conceding that rehabilita- 
tion was necessary, used to represent that large sums deducted from the gross profits 
as rehabilitation reserves were not spent for that purpose. Often enough this was true. 
They also used to dispute the reserves used as working capital and asked the employers 
to prove what amount was so used. Lastly, there were quarrels, about the division 
of the available surplus. The employers, on the other hand, used to contend that 
if rehabilitation charges were not deducted depreciation allowable under the Indian 
Income-tax Act, being only a percentage of the written down value, was inadequate 
to enable rehabilitation of machinery etc. They also used to submit that the return 
on capital at 6 per cent was too little and, in fact, succeeded in getting the return on 
reserves employed as capital, increased from 2 per cent, to 4 per cent. It was in this 
context that the Bonus Commission made its recommendations. It is not necessary 
or profitable to summarise these recommendations in their entirety. Only the funda- 
mental proposals can be mentioned here for we are concerned with them as part of 
the history lying at the back of the legislation impugned here, and* because a great 
deal of thought went into the formulation of these proposals. 

. The Bonus Commission found it difficult to accept the proposition that bonus 
represented the means to bridge the gap between the actual and living wages but 
expressedthe opinion that bonus afforded the means of bridging the gap between 
actual and need-based wages and that such a claim was admissible when profits 
exceeded a certain base. The formula suggested by the Bonus Commission was 
different in many particulars from the Full Bench Formula. A comprehensive mode 
for determining the gross profits was evolved and to the net profits disclosed in the 
Statement of Profit and Loss were added numerous items which it is not necessary to 
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mention here. From the gross profits the first deduction was depredation and this 
was not the notional normal depreciation of the old Formula but the depreciation 
allowable under the Income-tax law including multiple-shift allowance. Income-tax 
and super-tax were next deducted. The development rebate which took the place of 
initial depreciation under the previous Income-tax law was not allowed to be deducted 
but the Commission was of opinion that the tax concession on account of development 
rebate should be retained by the employers and must, therefore, be deducted from the 
gross profits. As normal depreciation and the tax concession on development 
rebate were to be retained by the companies, rehabilitation charges were abolished. 
The super profits tax was not made a prior charge mainly because bonus was treated 
as expenditure under the Indian Income-tax Act and some saving to the employers 
was likely to result. 

The Commission suggested a 7 per cent, return on paid-up capital and a 4 per 
cent, return on reserves employed as capital. The balance left after these deductions 
was the available surplus from which 60 per cent, was to be paid as bonus to workmen 
and 40 per cent, was to be retained by the employers. The Commission also suggested 
that the employers must pay a minimum bonus equal to 4 per cent, of the total basic 
wage and dearness allowance of Rs. 40 (whichever was greater) to each workman 
whether the allocable surplus permitted it or not and also set a ceiling on bonus by 
provldingthat not more than 20 per cent of the total basic wage and dearness allowance 
bill may be paid as bonus in any year. If there were no profits or if profits could 
allow payment of bonus more than the 20 per cent, maximum, a principle of set on 
and set off was devised. The amount paid out as minimum bonus or the extra over 
and above the 20 per cent, maximum had to be carried forward to future years to be 
set on or set off against the profits in those years. In tht s way the payment of minimum 
bonus when no bonus was payable, was made less onerous and similarly 
the amount in excess of 20 per cent, which might have been paid as bonus under 
a 60 to 40 division was to be carried over to the future years to be available, when 
the profits were low. The set on and set off were to be valid only for 4 years at the 
end of which the amounts available for set on or set off were to be ignored. The 
Commission also recommended payment of bonus to persons whose total basic 
pay and dearness allowance did not exceed Rs. 1,600 per month regardless of whether 
they were “ workmen ” or not according to the definition of this word in the Indus- 
trial Disputes Act. The amout of bonus, however, was flat after the basic wage 
and dearness allowance taken together reached Rs. 750 per month. In respect 
of new units bonus was to be payable from the 6th year or when profits (after wiping 
off old losses and allowing for depreciation etc.) permitted. 

Government by its Resolution accepted these recommendations but with cer- 
tain modifications. Government allowed deduction of all direct taxes from the 
gross profits and increased the return on capital to 8.5 per cent (taxable) on paid-up 
equity capital and _ 6 per cent, on reserves for' banks 7. 5 per cent, and 
5 per cent, respectively.) Government also gave retrospective effect to the 
recommendations of the Bonus Commission as amended by itself by resolving 
that they should apply to all bonus matters other than those cases in which settlement 
had been reached or decisions had been given already, relating to accounting year 
ending on any day in the calendar year 1962 in respect of which dispute was pending. 
The Ordinance and the Act follow the recommendations, of the Bonus Commission 
as modified in the Government Resolution. We shall now refer to the terms of the 
Act contrasting them, where necessary, with the terms of the payment' of Bonus 
Ordinance which has since been repealed. 

The foregoing discussion of the recommendations of the Bonus Commission 
renders it unnecessary to quote many of the provisions of the A.ct which consists of 
40 sections and four Schedules. Some terms, which have been used before by 
us, may be explained first. Bonus is payable from “ available surplus ” which is the 
result of certain deductions under section 6 from the gross profits determined- in 
accordance with the provisions of Schedules I and II which apply respectively to 
banking companies and companies other than banking companies. “Allocable 
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surplus ” in relation to a company (other than a banking company), which has not 
made arrangements prescribed under the Indian Income-tax Act for the declaration 
of payment within India of the dividends payable out of its profits in accordance 
with the provisions of section 194 of that Act, means 67 per cent, of the available 
surplus in the accounting year and in any other case 60 per cent, of the available surplus 
including any amount treated as available surplus under section 34 (2) to be mentioned 
hereafter. • “ Direct tax ” means any tax chargeable under the Indian Income-tax 
Act, the Super Profits Tax Act, 1963, the Companies (Profits) Sur-tax Act, 1964, 
the Agricultural Income-tax law, and any other tax declared to be a direct tax. 
“ Employee” means a person employed on a salary or wage which does not exceed 
Rs. 1 ,600 per month. “Salary or wage” means all remuneration (other than remunera- 
tion in respect of over-time work) capable of being expressed in terms of money, in- 
cluding dearness allowance but not including any other allowance, or amenity such 
as house accommodation, supply of light, water, medical attendance or foodgrains 
or other article or any travelling concession, bonus, contribution to Provident Fund, 
retrenchment compensation or gratuity or commission payable to the workmen. 

The calculation of gross profits is to be done as laid down in the first two Schedules . 
In both the Schedules the net profits as shown in the Profit and Loss Account are 
adjusted by additions and substructions to determine the gross profits for purposes 
of bonus. The available surplus is then reached by making deductions as laid down 
in section 6. Three of the deductions are applicable to all employers and the fourth 
deduction, which is return on capital is different in the case of different employers and 
the special deduction is set down separately for them. The first deduction is deprecia- 
tion admissible under the Indian Income-tax Act and Agricultural Income-tax laws. 
Where, however, an employer was paying bonus under a settlement, award or agree- 
ment made before the date of the Ordinance he is entitled to deduct the notional 
normal depreciation at his option to be exercised once and for all before 29th May, 
1966. The second deduction is the amount of development rebate or development 
allowance which the employer is entitled under the Income-tax Act to deduct from 
his income. The third deduction embraces all direct taxes subject to certain special 
provisions. The fourth deduction is return on capital and in respect of a company 
other than a banking company the deduction according to Schedule II is as follows: 

“ (i) The dividends payable on its preference share capital for the accounting year calculated 
at the actual rate at which such dividends are payable ; 

(ii) 8.5 per cent of its paid up equity share capital as at the commencement of the accounting 

year : 

(iii) 6 per cent, of its reserve shown in its balance-sheet as at the commencement of the 
accounting year, including any profits carried forward from the previous accounting year : 

Provided that where the employer is a foreign company within the meaning of section 591 
of the Companies Act, 1956 (I of 1956), the total amount to be deducted under this item shall be 
8.5 per cent . on the aggregate of the value of the net fixed assets and the current assets of the company 
in India after deducting the amount of its current liabilities (other than any amount shown as pay- 
able by the company to its Head Office whether towards any advance made by the Head Office 
or otherwise or any interest paid by the company to its Head Office) in India-” 

The deduction varies in respect of banking companies, corporations, co-operative 
societies, licencees under the Electricity Supply Act, 1948 and other employers. After 
these deductions are made and the available surplus is determined the allocable surplus 
(either 67 per cent, or 60 per cent, as the case may be) is payable as bonus. The amount 
so payable is subject to an upper and a lower limit determined in relation to salary 
or wage of the workmen qualified to receive' it. Under section 10 every workman is 
entitled to receive'4 per cent, or Rs. 40 (in the case of children below 1 5 years Rs. 25) 
whichever be greater, whether there are profits in the accounting year or not. Under 
section 11 the total amount payable as bonus in any accounting year may not exceed 
20 per cent, of the total salary or wage bill. Although bonus is payable to employees 
drawing salary or wage up to Rs. 1 ,600 per month, the amount of bonus in any case 
cannot exceed the amount payable to a person whose salary or wage is Rs. 750 
per month. Bonus is payable proportionately to the number of days on which the 
workman works. The principle of set on and set off of allocable surplus, as laid down 
by section 1 5, has been adverted to in brief already. It may be explained a little more 
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fully. If the allocable surplus exceeds the 20 per cent, upper limit, the excess in the 
accounting year is to be carried forward to be set on in the succeeding accounting 
years up to and inclusive of the 4th'accounting year so as to be available for payment 
of bonus if the allocable surplus in those years falls below 20 per cent. Similarly, if 
minimum bonus of 4 per cent, of the wage bill is paid, despite loss, the amount so 
paid may be carried forward for four years for being set off against profits in the sub- 
sequent years. Schedule IV serves to illustrate the application of the principle of 
set on and set off by giving some illustrations. Section 16 makes special provision 
with respect to new establishments and new departments or undertaking in old esta- 
blishments and generally gives them exemptions from payment of bonus for the first 
■ five years or till profit is made, whichever be earlier. Section 17 allows adjustment 
of customary and interim bonus against bonus payable ■ under the Act. 
Sections 18 to 31 are regulatory in character providing for accounts, ins- 
pections, offences, penalties and protection of authorities. These do not 
concern us. Section 32 then exempts a 1 1 kinds of employers from the ope- 
ration of the Act. Then follow section 33, which applies the Act to 
certain pending disputes regarding payment of bonus, section 34 which lays 
down certain special rules regarding the effect of laws and agreements inconsistent 
with the Bonus Act, section 36 which gives power of exemption, and section 37 which 
enables the Central Government, by order to remove any difficulty or doubt arising 
in giving effect to the provisions of the Act. Section 38 enables the Central Govern- 
ment to make rules and under section 39, the provisions of the Act are to be in addi- 
tion to and not in derogation of the Industrial Disputes Act, 1 947 or any corresponding 
law relating to investigation and settlement of industrial disputes in force in a State. 
Section 35, which we omitted, preserves intact the provisions of the Coal Mines Pro- 
vident Fund and Bonus Schemes Act, 1948 or any scheme made thereunder, and the 
last section (section 40) repeals the Payment of Bonus Ordinance, 1965, but notwith- 
standing repeal, anything done or any action taken under the said Ordinance is to be 
deemed to have been done or taken under the Act as if the Act had commenced on 
the 29th May, 1965 when the Ordinance was promulgated. 

The payment of bonus is now legislatively recognised and the Full Bench 
Formula is not only altered but it is to be seen that payment of some bonus is com- 
pulsory and the payment in any year lies within two termini of minimum and inaximum 
bonus established by the Act. The calculation of bonus becomes almost mechanical 
and therefore, disputes are less likely to take place. But the Act, although the result, 
of a tripartite deliberation, has not satisfied the employers generally. They object 
to some of its provisions on various grounds and we shall now proceed to examine 
them. 

The first attack is on the provision for minimum bonus in section 10 irrespective 
of profits. It is submitted that a concept of minimum bonus, unrelated to profits, 
makes the payment an accretion to wages and leads indirectly to the erosion of capital 
since such payment, if it does not come from profits, must come from reserves or 
capital. The provision is thus said to be a “fraud on the Constitution” or “a 
colourable exercise of power” conforming neither to the accepted concept of bonus, . 
nor to the principles, on which minimum wages are fixed. Section 10 is also said to ’ 
ofFend Article 14 inasmuch as it makes no difference between companies making 
profits and companies having losses whether marginal or heavy. It is said that the 
fixation ofthc minimum bonus irrespective of considerations such as the kind of wages 
and dearness allowance prevailing in anestablishment profit orloss in its business ; and 
whether bonus is integrated with wages or not, creates inequality. It is pointed out 
that while bonus was formerly calculated on basic wage only and took no note of 
dearness allowance, the Act by defining “wage or salary ” to include dearness allo- 
wance has increased the quantum of bonus payable. Even the 5 years’ exemption to 
: new establishments is criticised as discriminatory, Section 10 is said to enable depriva- 
tion ofthc property of the employers with a view to paying it to the workmen. The 
contending parties could not attackthe Act under Article 19 in view of the Emergency 
but did not also give up the point although corporation not being citizens, have been 
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held by this Court to be not entitled to invoke the provisions of that article. In our 
judgment none of the arguments against section 10 can be accepted. 

No doubt this Court allowed claim to bonus only if there was profit but that was 
not because any universally accepted recondite theory lay at the root. The Bonus 
Commission points out in its report that there were bonus pacts under which bonus 
equal to 15 days wages’ irrespective of profits was payable and a maximum limit was 
also provided. The principle of set on and set off was also a part of these pacts. In 
fact, the desire to fix a maximum limit for bonus must inevitably lead to the fixation 
of a minimum limit also. The workmen were not slow to suggest that if minimum 
bonus is abolished the maximum limit must also go. 

The employers rely upon T he New Mcmeck Chowk Spinning and Weaving Co., Ltd. 
Ahmedabad and others v. The Textile Labour Association , Ahmedabad 1 , ' in 
which this Court rejected the fixation by'thc Tribunal of minimum bonus for a year 
beyond the pact period although this was done in the interest of industrial peace. 
This case is of no value because the question here is one of the power of the Parliament 
and not of the power of the Tribunal . The powers of Parliament to fix minimum 
bonus cannot be questioned because it flows from jurisdiction over industrial and 
labour disputes, welfare of labour including conditions of work and wages. The legis- 
lation is therefore neither a fraud on the Constitution nor a colourable exercise of 
power. Under any of these powers, or all of them viewed together, the fixation of 
minimum bonus is legal and if these topics of legislation were found to be insufficient 
the residuary power of Parliament must lend validity to the enactment. 

The validity of arguments about the integration of dearness allowance with wage 
to determine the quantum of bonus depends on how wages can be viewed today. 
Labour considers dearness allowance to be as fundamntal as wage and, in fact, we 
have heard repeated pleas for the merger of dearness allowance in minimum wage. 
In our opinion, dearness allowance must obviouslv stay on till atleast the need-based 
wage is reached. The gap between the actual wage and the need-based tends to widen 
as time passes unless the wage and/or dearness allowance are revised to obtain signifi- 
cant neutralization of the cost of living at any given moment of time. It may be, 
that in some industries dearness allowance does, to an appreciable extent neturalize 
the cost of living but such companies would hardly be required to pay minimum bonus 
for their profits would justify a higher bonus. Again, loss can only be established after 
the prior charges or some of them are deducted. The charges of minimum bonus is 
only 4 per cent, of the wage bill, i.e., equal to 15 days’ wages and cannot be said to be 
heavy. Further, the provision for set off keeps the matter in suspense for at least 
four years during which the affairs of the company are likely to improve. Taking 
the provisionfor minimum bonus with the provision for set off it canhardlybe said 
that the section is so exorbitant that it amounts to deprivation of the property of the 
employers with a view to giving it to the workmen. The provision makes payment 
of minimum bonus range next to payment of wages and dearness allowance and to 
rank in priority over any of the prior charges, deductible in favour of employers. 

Comparison of minimum bonus with the Land Tax Act considered in Kunnathat 
Thathunni Moopil Nair v. The State of Kerala and another 5 , which imposed a flat 
- rate of tax on all lauds irrespective of their productivity, is not valid. The observa- 
tions in that case, wide as they may appear, must not be extended by analogical 
application to a case of minmum bonus which is intended to promote industrial 
peace and to be a first step towards the goal of need-based wage. Even if the payment 
is viewed as a compulsory payment of wage the power to impose it as part of 
minimum wage is not lacking. It must not be forgotten that the fixation of minimum 
wage was also criticised along the same lines but was held justified. The differen- 
tials, the paying capacity of establishments or absence of profit made no difference. 
This was decided over and over again by this Court. See Edward Mills Co., Ltd., 

' 1. (1961) 3 S.C.R 1 : A-I.R. 1961 S.C. 867. ' 2. (1963) 1 S.CJ. 355 : (1961) 3 S.C.R. 77. 
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JBeawarv. State of Ajmer 1 2 , Vijaya Cotton Mills Ltd.v. State of Ajmer ", Express 
Newspapers (P.) Ltd. and another v. Union of India and others , 3 and U. Unichoyi and 
others v. State of Kerala. 4 . 

It lias been said before that every uniform legislation can be made to appear ridi- 
culous by. citing a few examples and comparing them and this statement will bear 
repetition in the context of discrimination said to rise from section 10. Even under 
the Minimum Wages Act a prosperous establishment could be shown to be placed 
- on the same footing as another establishment not so prosperous, but this Court did 
not strike down the Minimum Wages Act on that ground. In our judgment the 
provision for payment of 15 days’ wages to workmen as bonus irrespective of profits 
is a measure well-designed to keep industrial peace and to make way for the need- 
based wage which the Tripartite Conference emphasised. Some unequal treatment 
can always be made to appear when laws apply uniformly. Two establishments 
cannot be so alike as the hypothetical examples taken before us suggested. Diffe- 
rences must exist but that does nbt prevent the making of uniform laws for them pro- 
vided the law made has a rational relation to the object sought to be achieved and the 
inequality is trivial and hypothetical. Classification can only be insisted upon 
when it is possible to classify and a power to classify need not always be exercised 
when classification is not reasonably possible. In our judgment section 10 does not 
lead to such inequality as may be called discrimination. 

It is next contended that section 32 creates inequality because it excludes 11 
kinds of establishments from the operation of the Act. At first sight a provision 
calculated to exclude a few selected establisliments from an otherwise uniform law 
must savour of discrimination but it must be borne in mind that there are establish- 
ments and certain classes of establishments cannot, with any practical advantage or 
without fear of harm, be classified with others. Nor is their exclusion from the 
general body of establishments necessarily discriminatory. In other words, a ques- 
tion of discrimination can only be decided when the circumstances of each exempted 
establishment is properly weighed and considered. It is only then that the funda- 
mental differences can be noticed. Of the establishments mentioned in 
section 32 none was present before us for the simple reason that none was made a 
t party. Nor was any special argument addressed in respect of any particular class. 

’ It is, therefore, improper for us to say whether there is any rational classification in 
section 32 or not. We accordingly do not express any opinion on this section. 

Similarly section 36, which gives further power to the Central Government to 
exempt in the public interest an establishment or class of establishments for some 
period subject to such condition as the Central Government might deem necessary 
to impose, does not per se augur descrimination. There may be special cases which 
may require immediate relief and but for such a provision there would be no means 
of affording the relief. The existence of such a provision is not bad because it merely 
gives a power. Bat the exercise of the power must, of course, bear the scrutiny of 
Article 14. As no abuse of power is suggested, we cannot say that the section is by 
reason of a possibility of abuse discriminatory. The section cannot lightly be des- 
cribed as a piece of delegated legislation. 

Section 37 gives power to the Central Government to make orders not inconsis- 
tent with the purposes of the Act as may be necessary or expedient for the removal of 
any difficulty or doubt and the order is made final. This provision is characterised 
as delegation of legislative power. There is some misunderstanding as to the function 
of such a provision which is to be found in several statutes. If a list were drawn up 
it will fill many pages but for example the following may be seen : section 14 of the 
Central Regulation 1962, (VII of 1962), section 128 of the States Reorganisation 
Act, 1956, section-33-A of the Business Profits Act of 1947, section 6 of the Taxation 


1 . (1955) S.CJ. 42: (1955) 1 M.LJ.(S.C.)1 : 
(1955) 1 S.C.R. 735 : A.I.R. 1955 S.C. 25. 

2. (1955) S.C.J. 51 (1955)1 M.LJ. (S.C.) 10 : 

(1955) 1 SiC.R.752 : A.I.R. 1955 S.C. 33. • 


3. (1958) S.CJ. 1113 : 
A.I.R. 1958 S.C. 578. 

4. (1962) 1 S.C.R. 946 : 
12 . 


(1959) S.C.R. 12 : 
A.I.R. 1962 S.C. 
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Laws Act of 1949, section 7 of the Taxation Laws Extension (to Tehri Garhwal) 
Order, Taxation of Laws (Merged States) (Removal of Difficulties) Order, >4949 
and Article 392 of the Constitution. As a legislative practice this is not new and the 
fact that one provision is in' the Constitution and in some other the order has to be 
laid on the table of Parliament, makes no difference. The Constituent Assembly 
gave the power to Government but in this respect as in respect of powers of amend- 
ment, Parliament can do so again today. Nor have we got an Act about statutory 
orders such as in England. Much action under the Organisation of.States Acts was 
taken under section 128 and the rest of Part X[ of the Act. That section is in identical 
words. On this argument all the orders issued under these provisions must be 
treated as void. None has questioned any action so far. 

The functions so exercised are not legislative functions at all but are intended 
to advance the purpose which the Legislature has in mind. The power to pass an 
order of this character cannot be used to add to or deduct from that which the Act 
provides. The order only makes smooth the working of the Act particularly in, its 
initial stages. This power is giyen to the Central Government so that litigation may 
not ensue as the policy of Act is to avoid litigation. The rejection of such a provision 
s only possible if we begin with a concept of trinity of powers with the Legislature 
performing delegated power on behalf of the people, as is sometimes held in the 
United States. The rejection there takes place by the application of the maxim 
delegatus non potest delegare. .This doctrine, it has been accepted on all hands was 
originated by the glossators and got introduced into English Law by a misreading of 
Bracton as a doctrine of agency and was applied by Coke in decisions to prevent 
the exercise of judicial power by another agency and later received its present form in 
the United States. The question is not one of a delegate making a sub-delegation 
but of the sovereignty of the Parliament. Parliament has not attempted to set up 
another Legislature. It has stated allthat it wished on the subject of bonus in the Act. 
Apprehending, however, that in the application of the new Act doubts and difficulties 
might arise and not leaving their-, solution to the Courts with the attendant delays 
and expense, Parliament has chosen to give power to the Central Government' to 
remove doubts and difficulties by a suitable order. The order, of course, would be 
passed with the four corners of the parliamentary legislation and would only apply 
the Act to concrete cases as the Courts do when they consider the application, of an 
Act. The order of the Central Government is made final for the reason that it is 
hardly practical to give power to the Central Government and yet to leave the matter 
to be litigated further. The fact that in the Government of India Act, 1935 and. in 
the Constitution such power was and is contemplated and it has been conferred in 
diverse Acts without a challenge before, shows amply that the argument that the 
section amounts to conferral of legislative powers on the Central Government is 
erroneous. All other cognate provisions have never been challenged on the ground 
that they amount to delegation of legislative power. We accordingly hold section 37 
to be validly enacted. . 

It remains to consider. the validity of sections 33 and 34. They are in a sense 
inter-related. The sections need not be quoted as we are concerned only with their 
scheme. These sections determine how. the provisions of the Act are to apply in 
relation to establishments which differ in certain respects. For this purpose the Act 
provides for two dates for its own commencement. Under section 1 (4) the pro- 
visions of the Act are to have effect from an accounting year commencing on any 
day in 1964 and in respect of every subsequent accounting year. But by sections 33 
and 34 the provisions are ‘made applicable with some modifications in respect of 
accounting years earlier than the first accounting year mentioned in section 1 (4). To 
achieve this result sub-section (1) of section 34 provides that the provisions of the 
Act (as modified by section 34) shall apply, notwithstanding anything inconsistent 
therewith contained in any other. law for the time being in force or in the terms of 
any award, agreement, settlement or contract of service made before the 29th May, 
1965. - 
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The' Act then takes . note of establishments which did not pay bonus rin in' ' 
accounting.year earlier than the one mentioned in - section 1 (4), establishments which; 
either paid bonus in an earlier accounting year, with or without a dispute but no dis- 
pute was pending on 29th May, 1965, and establishments in which a dispute.waspcnd- , . 
ing .on 29th May, , 1965. in regard to bonus in respect; of a year not earlier than the 
accounting year- ending on.any day in 1962 although no such dispute may be.pending 
for.subsequent accounting years. In respect of establishments for .which the ActTs made 
retrospective beyond what is laid down in section . 1 (4) bonus is to . be calculated in: 
the manner laid down in section 34 (2). Those establishments,: which come under, 
the Act for the first time as laid down in section 1 (4), are to ; be governed by the Act, 
without the modifications envisaged by sections. 33 and 34. These are establishments 
without a prior history of bonus payment. Establishments with a history of bonus 
payment come under sections 33 and 34. They are . divided into two categories. 
Establishments in which a dispute was pending on the date of the passing of the 
Ordinance in regard to bonus relating to an accounting year, not earlier than the . 
accounting year ending on any day in the year 1962, are in one class and . those in . 
which no such dispute was pending are in another class. The Explanation to section 
33 determines when dispute is to be deemed to be pending. In either of these two 
cases bonus is payable according to the provisions of the . Act but as specially laid 
down in sub-section (2) of section 34. The Bonus Commission met for the .first , time 
on 4th January, 1962 and the Ordinance came into force on 29th May, 1965. These 
two dates determine the class of establishments to which the special' provisions of, 

section's 33 and 34 are made applicable. • ! ,y\: 

The scheme may be summarized thus.- The Act appiies to all establishments ■' 
from the accounting year commencing on any day in the year 1964 and in respect of 
any subsequent year. Establishments having no prior history of bonus payment 
are governed by the provisions of the Act without the modifications contained in 
sections 33 and 34. In respect of establishments with a prior history we have two 
classes : establishments in which a dispute was pending on. 29th May, 1965 in respect 
01 , a 4 n , acco . unl ' iri fi year not earlier than the accounting year ending in the vear 1962 
ana those in which no such dispute.was pending. The intention is 1 to bring such 
c ses under the Act but with some modifications; If there wa s a dispute pending in 
SI,. 01 / 11 acc .°^ nt ‘ n S year not earlier than ; an accounting yeaf ending in the year 1 
Sp + - - e be resolved as laid down in the Act with the special modifications 
and «,A S£ f 10 ? 34 notwithstanding that there was no dispute in subsequent years 
J I" b ° L f ? e subsequent years is also to be calculated in accordance, with 
but no dk™!L res P 3 ^t of establishments which had a history of payment 

aS5 a 8 SSS e S d * ng 0n Ma * 1965 the provisions of ! section 34 : (2) 
Si3Sn2 bl 3tw p e en.the allocable surplus and gross profits for the deter-, 
three distinct classy h™ °^ tb ^ amount available for payment of bonus.' In this way,- 
p , ; c asse . are created which may be summarized still further thus : - ; . 

tion l C (4) eS appliesT entS With ° Ut * hist0ry of prior bonus payment. ' To these 'sec- , 

peridihgin^esp’ct^^an^ ^ aVln f . a P rior History of bonus, payment' with a dispute 
in theyear 1962 - Tn ^ ountl hg year not earlier than the accounting- year ending 
modified WsSon 34 2? , abhshments the provisions of the Bonus' Act, (as. 

' which the dispute was D-nd;™ P L y %^ tonly fortbe accounting year; in respect of 
, , e uispute was Pending but also for subsequent accounting years;. , ;{• 

such a/ is Srioned 1 in t (M V above Prl T histor >'. of bonus payment' without a dispute 

as modified in section 34 (2) V ' To tbese tbe Provisions of the Bonus Actappb 

se year. Thifbase^yeaMs q ^ a - nt - UI ? 1 of bonu s paid by establishments in g, 

der.section 33 and Jr Hfrent in the case of establishments which con) 


base year. This base'vearTc^.-ff' 5 qaan ^ lra °f bon..., ^ . 

under section 33 and establish™ ? le case of establishments which co 

ments falling within section 33 l nts , wblcb do not so, come. .In respect of establj- 
Sectl0n 33 the ba se year means an accounting year immediah 
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preceding the accounting year to which the dispute relates and in the case of establish- 
ments which do not fall within section 33 it means a period of 12 months immediately 
preceding the accounting year in respect of which the Act becomes applicable to the 
establishments. The second sub-section of section 34 preserves the same level of 
payments in the case of establishments which had in the past paid bonus at a higher 
rate than would be paid under the formula laid down by the Act. For this purpose 
the ratio between the bonus and the gross profits in the base year determines the 
proportion which allocable surplus must have to the gross profits of the account year. 
Gross profits arc defined to mean gross profits reduced by direct taxes only. ' The 
payment is, however, subject to the maximum limit and the principle of set on. In 
this way the level of payment of bonus is maintained to what had been paid in the 
past as a result of agreement or award. 

The question is whether this classification is so arbitrary and creates such diffe- 
rences that it cannot be reasonably related to the object which the Bonus Act intends 
to achieve, namely, the settlement of all bonus disputes in future and to lay down a 
uniform formula which is considered reasonable both for the workmen as well as 
the employers so' long as the Act remains in force. 

The objections to sections 33 and 34 may now be noticed. These sections are 
criticised on many grounds. Firstly, it is said that the Act creates inequality inas- 
much as the formula under the Act is made applicable to cases pending tor the appli- 
cation of the Full Bench Formula in respect of accounting years from 1962 onwards 
but leaves the establishments in which there was no dispute to be governed by the 
Full Bench Formula. This, it is submitted, is onerous to the establishments in which a 
dispute was pending. The onerous nature, it is submitted arises from the fact 
that payment of minimum bonus even if there is a loss is compulsory, new categories 
of workmen have become entitled to bonus, “ salary or wages” is made equal to wages 
plus dearness allowance and the employers lose the advantage of deductions on 
account of rehabilitation. A further criticism is that not only the year of dispute but 
all intervening years are brought under the Act even though there may be no dispute 
In those years. 

The object of the Bonus Act is to introduce a new uniform formula for calcula- 
tion of bonus with limits of maximum and minimum and a principle of set on and 
set off to smoothen inequalities of payment over a number of years. One.difficulty 
in the way of uniform law was the pendency of disputes at the time the Ordinance 
was promulgated. This would, of course, be the case whenever any law was intro- 
duced if a dispute was pending in respect of a prior year. There were two alternatives 
open. One was to leave the disputes to be decided by the Tribunals under the Full 
Bench Formula and the other was to apply the Act to the pending cases so that all 
decisions would be uniform and almost mechanical. If pending cases were to be 
treated as a class, special provision was required to deal with them. The Act chose 
to do away with the Full Bench Formula from 1962. -f it had been applied and no 
dispute was pending at all the matter was left there. For other cases there was a 
clear need for classification and classification was thus resorted to. Pending cases 
were brought under the Act. The Act, of course, could not be applied without suitable 
modifications to remove hardships. Section 34, therefore, provided that the Act 
would apply to all cases as modified in the second sub-section of section 34. That 
sub-section applied only to establishments in which there was a prior history of 
bonus payment and attempted to harmonize the application of , the law to establish- 
ments in which disputes were pending and those in which there was no dispute. 
We are thus required to see the provisions of that sub-section before we can deal 
with the criticism - against section 33. 

Section 34 deals with two matters. It deals with establishments in which a 
dispute, as laid down In section 33, was pending and also with old establishments in 
which there was payment of bonus in the past but no dispute was pending when the 
Ordinance was promulgated. It applies the Act to both sets of cases. It lays down a 
simple condition that the total bonus for any accounting year should correspond to 
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the level of total bonus paid in a base year and for this purpose the allocable, surplus 
in an accounting year 'dealt with under the Act must bear the same proportion to gross : < 
profits as the total bonus paid in the base year did to the gross profits of the base year, : 
subject however to the maximum limit and the principle of set on; The. base year 
was so defined that it. would be a year in which there would be no dispute. In those, 
cases in which a dispute was pending on 29th May, 1965, it meant an accounting 
year immediately preceding the year of dispute and in other cases a pericd of 12 . 
months immediately preceding the period of accounting year in respect of which the 
Act became applicable. Gross profits were differently defined.for the purpose of the 
application of the sub-section and meant gross. profits as reduced by direct taxes pay-; 
able in.the year. It is obvious that this definition was evolved to avoid a clash between 
the Full Bench Formula and the formula under the Act. The provisions of, section 
34 (2) were specially enacted so that there might not be divergence in the payment of 
bonus over a number of years and to maintain the level of payment, as had existed . 
in the past. In this way, these classes of cases were contemplated and we, shall 
describe them move fully now. ‘ / , : , 


In the first class were put all establishments which had no history of bonus pay- 
ment'. They came directly under the formula of the Act from the accounting year, 
19641 All such establishments were dealt with uniformly and there was no discri- 
mination or inequality among them except what was said to arise from section 10. 
That alleged inequality does not offend Article 14 as we have already indicated above. 


" In the second class were put cases in which a dispute was pending on 29th May, 
1965 (the date of the promulgation of the Ordinance). The dispute of which the 
Act took note was a dispute pending before Government or before a Tribunal or 
Authority under the Industrial law. No note was taken of cases pending before the 
High Courts and the Supreme Court because the jurisdiction of the High Courts 
and the Supreme Court is either supervisory or appellate and the intention was to 
cover cases in which no decisions of the authorities appointed under the law relating 
to industrial disputes was yet made. Disputes prior to 1962 were not taken note of 
because a date line had to be fixed and 1962 was the rational date to fix because the 
Bonus Commission began its deliberations in that year. Selection of this date is 
.said to be arbitrary. In several statutes a date is generally selected to demarcate 
pending cases and the selection of the date has never been challenged successfully 
if there is some rational ground for its selection. If the resolution of the dispute 
by the instrumentality of the Act. was contemplated, the Act had also to say which 
dispute would be so, resolved and the only rational date to.select was the date on which 
the Ordinance was promulgated; Thus the pendency of disputes with reference 
to the Ordinance and reopening of accounting years up to the year in which the Bonus 
Commission began its deliberation was logical and not arbitrary;. ..The provision 
with regard to the reopening of the, intervening accounts year for refutation of bonus 
■ was. also, logical. If; the dispute regarding 1962 or a later year- was decided by tile 
application of the, Act it -was imperative to’ reconsider the subsequent years even 
though, there was no dispute in. those years. The process of the Act is an integrated 
one and. by the principle of.set .on and set off four accounting years are involved to 
avoid' extraordinary, results. It is said that two establishments equally situated are 
likely to be differently treated depending on the fortuitous circumstance of the exis- 
tence of. a dispute but is not this assumption an imaginary one ? ; The fact that in 
one there is a dispute and in the other there is not, clearly distinguishes the, two 
establishments. We have explained in connection with section TO why we do' not 
consider -such comparison of any value and the same reasoning applies here. /The 
distinguishing feature of the pendency of the dispute on the date of the promulgation 
of the Ordinance clearly demarcates a distinct class of cases and the classification 
-' made by the Act is a rational one; No doubtithc liability for bonus .'under the Act 
may be more in some cases but it islikely to be less in others. TheAct does not make 
any difference iri.treatment within the class it deals.with. All establishments in which 
; disputes -were pending are treated alike. They are brought under the Act in the same 
j manner without any discrimination. If they represent a class, the whole of the class 
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is treated in the same way. Section 33 by providing uniformly for all pending cases, 
without any discrimination between them, has established a rational classification. 
Section 33, therefore, cannot be said to be invalid by reason of any inequality. > 

Section 34 (2) which is next criticised because it sacrifices all principles which 
this Court had established in the past and fixes a ratio for all time to come is also 
not invalid. The Act was passed to make for greater certainty, for improving rela- 
tions between the employers and the workmen and for the avoidance of disputes. 
It must not be forgotten that in many establishments the payment of bonus in the 
past was the result of collective. bargaining and the advantage which labour had so 
achieved was not likely to be given up readily. Any legislation to be successful 
had to preserve, as far as possible, what labour considered to be its right in a particular 
establishment. For this purpose a base year for comparison had to be established. 
Section 34 (2), therefore, laid down that the total bonus paid in any year should bear 
the same proportion to gross profits in the accounting year as did the bonus to the 
gross profits in the base year. Gross profit was, however, defined to mean gross 
profit minus direct taxes only. This obviously gave an advantage to the employers 
because the proportion was bound to be less if depreciation and return on capital, etc. 
were ignored.. By establishing a base year and by insisting that the same proportion 
should be maintained in the payment of bonus the establishments knew with certainty 
what their liabilities in respect of bonus would be in the future years. The establish- 
ment of the maximum and minimum limits further controlled payments. The ratio 
so established is only applicable if there is allocable surplus and the total payment of 
bonus cannot, in any event, exceed 20 per cent . which it might well have done if 
there was no limit. In other words, between the maximum and the minimum the 
same ratio of payment is to be maintained from year to year and the payment will be 
more or less according as the profits from which the allocable-surplus is to be cal- 
culated are greater or smaller. If extraordinary circumstances appear set on and 
set off will make them less onerous for the employers or employees. The existence 
of this rigid ratio, which applies to all establishments which come under section 34 
(2) does not, in our opinion, create any inequality. 

It is, however, submitted that the Act has ignored the definition of “ workmen ” 
in the Industrial Disputes Act and by allowing bonus to employees drawing salary 
or wage up to Rs. 1,600 per month has increased the burden of the employers. It 
is also argued that this creates inequality between those establishments which come 
under section 33 and those which paid bonus under the Full Bench Formula. This 
argument ignores several matters. The total bonus now cannot exceed 20 per cent, 
of the total wage bill, i.e., less than 2\ months’ 'total wages and dearness allowance. 
The demand for bonus in some establishments was much more and it is hardly correct 
to say that bonus payable under sections 33 and 34 (2) will always, be more than that 
payable under the Full Bench Formula. The controlling factors are the establishments 
of the ratio, the fixation of a minimum limit and the principle of set off. As a result 
of the operation for these factors, the net amount cannot be as disadvantgeous to 
the employers as was represented to us. The increase in the number of persons 
entitled to receive bonus, therefore, will not be of much significance. The number of 
such employees cannot be very large and in any event no employee will get bonus 
at a higher rate than a person drawing wage or salary of Rs. 750 per month. We are 
not in agreement with this argument. 

The question thus is one of the power of Parliament to enact a law relating to 
bonus. Once the power to make the law is found, then the law so made cannot be 
struck down unless it offends a fundamental right. As the Bonus Act makes valid 
classifications and everyone in a class is equally treated, it is impossible to say that 
there is inequality. The arguments have taken examples of what are called “ similarly 
situated establishments ” in each class to show unequal treatment when it is obvious 
that the similarity is imaginary and even similarly situated establishment (if any there 
be) in different classes cannot be compared. The arguments have not faced the 
question of classification but have been extremely ambiguous. For example it was 
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.even suggested that the ratio between profits, and allocable surplus. in a base year 
might bs_ infinity if_ there was no profit, overlooking the simple fact that existence 
of profit is a condition precedent to the finding of the ratio. On this kind of reason- 
ing the provisions of section 10 were also attacked which we have explained are not 
^affected.;-- •' !1 - •: '■ ■■ •> ‘ '• 

Our brethren have struck down sections 33, 34 and 37, but have upheld the other 
:section's ; : We are, however, of opinion that if Parliament can legally constitutionally, 
.and validly order payment of bonus according to its formula, fix minimum bonus 
without '.profits, fix a ceiling inspite of high .profits, evolve a , principle of 
set on and set off and make disobedience subject to' a penalty, there is 
no. reason why it cannot order decision of: pending cases treated as^ a , class 
according to the new formula and open.- up the intervening years 
of - account for reconsideration. The power in section. 33 is of the, same 
character as the other and no . special competence is required, of. course 
in doing this it should treat alike all establishments in which there is a pending dispute. 
This Parliament has done. Similarly, by section 34' Parliament orders that a certain 
proportion between profits -and allocable surplus shall be maintained. This exercise 
of the power is of the same character as the prescription that bonus shall be paid in 
this and this manner and no other. If the action is legal, so is this, provided there is 
no discrimination. There is none in this class either. The power to remove diffi- 
culties reserved to Government is in hundreds of statutes. All Land Reform Acts, 

' State_Reorgani$ation Acts, Industrial Disputes Acts, Encumbered Estates Acts, many 
' taxation laws and such widely differing statutes as University Acts and Election Acts 
have it and the power of exemption is always included but is seldem abused. We 
have, therefore, respectfully dissented from their view. 

In our judgment, the matter requires to be looked at from the point of view of 
avoidance of industrial disputes and the imposition of a uniform formula for all 
establishments. The existence of different kinds of establishments as set out above, 
has made it necessary to classify and to make special rules for determination of bonus. 
By the special rules contained in sections 33 and 34 the older establishments are treated 
.as equally as possible,. except where the pendency of caseshas necessitated different 
rules to make the Act. applicable to them. Uniformity in each class has been achieved 
and there is no discrimination. As the power to frame a new bonus formula cannot 
be gainsaid, the power to classify cannot also be denied. The Act further confers 
power to exempt and remove .doubts and difficulties (which provisions are 
unfortunately criticized) and they can be invoked where in spite of so much care 
-there is hardship in a special case.. ... , ' ’ ■ 

In our judgment the Bonus Act is validly enacted and this appeal must, fail.’ 
-We would dismiss the appeal and the, writ petitions with costs. 

By The Court: — In accordance with the! opinion of the majority, the appeal 
is allowed and the order of the Industrial Tribunal : set ’ aside. The writ petitions 
are allowed in part and sections 33, ■ 34 (2) and 37 are declared ultra vires. There 
will be no order as to costs. in all these proceedings. . , 

V.K. ' Appeal allowed! 

• ■- ... ■’ < Writ petitions allowed in part. 
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GUPTA & SONS V. DAMODHAR VALLEY CORPORATION. 

THE SUPREME COURT OF INDIA. . 

(Civil Appellate Jurisdiction.) 

Present : — A. IjC. Sarkar, Raghubar Dayal and V. Ramaswami, JJ. 
A.K. Gupta & Sons Ltd. . . Appellants * - 

v. 

The Damodhar Valley Corporation , .... Respondent. 

Civil Procedure Code {V of tgo8 ), Order 6 ,ruh 17 Suit for mere declaration held to be unsustainable 

under proviso to section 42, Specific Relief Act {I of 1877 ) — Amendment including prayer for consequential relief 
— If can be allowed after it is time barred. , • , 

A contract for work provided for proportionate increase in rate over the prevailing labour 
rate percooly. Subsequent to the making of the contract there was an increase in the labour rate 
per cooly by 20 per cent. The appellant claimed that under the clause it was entitled to the 
whole amount of the increase while the respondent contended that it was entitled to a part of it only. 
The appellant filed a suit only claiming a declaration that on a proper interpretation of the clause it 
was entitled to an increase of 20 per cent, over the tendered rates as the sole differene between the 
parties was about the interpretation. The plaint stated that work had been done under the contract 
and that the value ofthe suit for purpose of jurisdiction was Rs. 65,000 but as itwasa suit for declara- 
tion only Court-fee on that basis had been paid. The trial Court decreed the suit but on appeal the 
High Court decided that because of the terms of the proviso to section 42 of the Specific Relief Ac* 
(1877) the suit was not maintainable and the suit was dismissed. The amendment of theplaint by 
adding the extra relief. “ That a decree for Rs. 65,000 or such other amount which may be found 
due on proper account being taken may be passed in favour of the plaintiff against the defendant” 
sought by the appellant having been refused by the High Court as the money claim was barred by 
that time on appeal to the Supreme Court. 

Held (by majority) the general rule no doubt , is that a party is not allowed by amendment to set 
up a new case or a new cat se of action particularly when a suit on the new cause of action is barred. 
But where the amendment does not constitute the addition of a new cause of action or raise a different 
case but amounts to no more than a different or additional approach to the same facts, the amendmen t 
will be allowed even after the expiry of the statutory period of limitation. No amendment will b 
allowed to introduce a new. set of ideas to the prejudice of any right acquired by any party by lapse 
of time. The instant case was one in which the claim for money was in substance in theplaint from the 
beginning though it had not formally been made and it is pre-eminently a case for allowing th 
amendment. The amendment sought is necessary for a decision of the real dispute between the parties 
which is, what are their rights under the contract ? That dispute was clearly involved in the 
plaint as originally framed. All the necessary’ basic facts had been stated. Only through a mis- 
conception a relief which could be asked on the facts had not been asked. 

Per Raghubar Dayal, J . — An amendment which would enable a plaintiff to make a claim which has 
become time-barred is as a rule to be refused and the Court would exercise its special power to allow 
such amendment only when there be special circumstances in the case. Such special circumstance 
as gathered from the cases where amendment was allowed, can be only when the amended claim 
was atleast intended to be made by the plaintiff who had given in the plaint all the necessary facts to 
establish the claim but had due to clumsy drafting not been able to express himself clearly in- the 
plaint and to couch his relief in the proper legal form. 

In the instant case the plaint nowhere indicates the amount of work done under each clatcgory and 
unless the plaintiff sets out the amount of work done he cannot certainly make out any claim for pay- 
ment to him. The amendment sought would necessitate practically a de novo trial on the question 
as to what amount the plaintiff is entitled from the defendant on account of the work done. The 
amended claim cannot be decreed on the facts on the record. The cause of action is different and 
the amendment cannot be allowed. 

Appeal from the Judgment and Decree dated the 19th January, 1961 of the 
Patna High Court in Appeal from Original Decree No. 253 of 1955 . 

ffiren Dc, Additional Solicitor-General of India (D. ff. Muklterjee, Advocate, 
with him), for Appellants. 


*C.A. No. 18 of 1963. 


toth September, 1965. 
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Kanhaiyaji and S'. P. Varrnd, Advocates, '-for= Respondent/ 

;The Court delivered the following Judgments : 

'Sarkar,. J.{i or himself and Ramaswami J.)i — The question raised in this appeal 
is whether the High' Court was in error in refusing permission to the appellant to 
amend its plaint. We think it was. 

The appellant had done work for the respondent under a contract which only • 
specified the rates for different categories of work. The contract contained the ; 
following clause : “ This quotation is based on prevailing labour rate of Rs. 1-4-0 
per cooly but if there is increase of labour rate of more than 10 per cent, in any parti- 
ctllar' month, the proportionate increase in rate will be charged ”, . Subsequent to 
the making of the contract there was an increase in the labour rate per cooly by 20 
per cent. The appellant claimed that under the clause it was entitled to the whole 
amount of the increase while the respondent contended that it was entitled to a part 
of it only. This was the only dispute between the parties in respect of the contract. 
There was no other dispute either concerning the quantity or quality of the work 
done . or otherwise howsoever. , 

The appellant filed a suit against the respondent only claiming a declaration 
that on a proper interpretation of the clause it was entitled to an enhancement of 
20 per cent, over the tendered rates as the sole difference'between the parties was 
about the interpretation. The plaint stated- that work had been done under. the 
contract and that the value of the suit for purposes of jurisdiction was Rs. 65,000, 
but as it was a suit for a declaration only Court-fees on that basis had been paid. 
The respondent in its written statement challenged the appellant’s interpretation 
of the clause but did not dispute any material fact or that the only dispute was about 
the interpretation. The written statement concluded by saying that the respon- 
dent “ was ever ready and willing and is still ready and willing to pay the 
legitimate due to the plaintiff.” 

Before the learned trial Judge several issues were raised but it is necessary to 
mention only two. One issue was as to the maintainability of the suit in the form 
in which it had been framed and the other issue was as to the proper interpretation 
of the clause. The first of these issues was not pressed at the hearing.- The other 
issue having been decided by the trial Court in favour of the appellant, the suit 
was decreed. The other issues which had been raised, had also not been pressed. 

The respondent then went up in appeal to the High Court at Patna. . There, the 
issue as to the maintainability of the suit was resuscitated and pressed and it was 
decided in the respondent’s favour because of the terms of the proviso, to section 42 
of the Specific Relief Act, 1877. The correctness of this view is not challenged in 
this Court. In the result the High Court dismissed the suit. 

Now, the appellant had in view of the High Court’s decision as to the main- 
tainability of the suit, sought its leave to amend the plaint by adding aii extra 
relief in the following words : “ That a decree for Rs. 65,000 or such other amount 

which may be found due on proper account being taken may be passed in favour of 
the plaintiff against the defendant”. The amendment having been refused the 
present appeal has been preferred. 

■ It is not in dispute that at the date of the. application for amendment, a suit 
for a money claim under the contract was barred. The general rule, no doubt, 
is that a party is not allowed by amendment to set up a new case or a new cause 
of action particularly when. a suit on the new .case of cause of action is barred : 
Weldon v. Me ale 1 . But it is also well recognised that where the amendment does 
n6t constitute the addition of a new cause of action or raise a different case, but 
amounts to no more than a different or additional approach to the same facts, the 


1. 19 Q.-B.D. 504. 
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amendment wUi be allow ed even after the expiry of the statutory period of limita- 
tion : see Char an Das v. Amir Khan 1 ', and L. J. Leach & Company, Ltd. v. Jardine 
Skinner & Co. 2 . 


The principal reasons that have led to the rule'last mentioned are, first, that 
the object of Courts and rules of procedure is to decide the rights of the parties and 
not to punish them for their mistakes ( Cropper v. Smith 2 ) and secondly, that a party 
is strictly not entitled to rely on the statute of limitation whcnwhat is sought to be 
brought in by the amendment can be said in substance to be already in the plead- 
ing sought to be amended ( Kisandas Rupchand v. Rachappa Vithoba 4 , approved in 
Pirgotida Hongonda Patil v. Kalgonda Shidgonda Patil 6 .). 

The expression “ cause of action " in the present context does not mean 
“ every fact which it is material to. be proved to entitle the plaintiff to succeed-” 
as was said in Cooke v. Gill 0 , in a different context, for if it were so, no material fact 
could ever be amended or added and, of course, no one would want to change or 
add an immaterial allegation by amendment. That expression for the present 
purpose only means, a. new claim made on a new basis constituted by new facts. 
Such a view was taken in Robinson v. Unicos Property Corporation, Ltd. 7 and it seems to 
us to be the only possible view to take. Any other view would make the rule futile. 
The words “ new case ” have been understood to mean “ new set of ideas 
Dornan v. J. W. Ellis & Co., Ltd. 6 . This also seems to us to be a reasonable view 
to take. No amendment will be allowed to introduce a new set of ideas to the 
prejudice of any right acquired by any party by lapse of time. 

Now, how does the present case stand on these principles? Does the amend- 
ment introduce a new cause of action or a new case ? We do not think it does. 
The suit was on the contract. It sought the interpretation of a clause in the con- 
.tract only for a decision of the rights of the parties under it and for another pur- 
pose. It was the contract which formed the cause of action on which the suit was 
based. The amendment seeks to introduce a claim based on the same cause of 
action, that is, the same contract. It introduces no new case or facts. Indeed 
the facts on which the money claim sought to be added is based are not in dispute. 
Even the amount of the claim now sought to be made by amendment, was men- 
tioned in the plaint in stating the valuation of the suit for the purpose of jurisdic- 
tion. The respondent had notice of it. It is quite clear that the interpretation 
of the clause was sought only for quantifying the money claim. In the -written 
statement the respondent specifically, expressed its willingness to pay the appellant's 
legitimate dues which could only mean such amount as might be due according 
to the rates applicable on a proper interpretation of the clause. The respondent 
was fully aware that the ultimate object of the appellant in filing the suit was to 
obtain the payment of that amount. It was equally aware that the amount had 
not been specifically claimed in the suit because the respondent had led the appel- 
lant to believe that it would pay whatever the Court legitimately found to be 
due. It in fact said so in the written statement. If there was any case where 
the respondent was not entitled to the benefit of the law of limitation, the present 
is that one. The respondent cannot legitimately claim that the amendment will 
prejudicially affect his right under that law for really he had no such right. It is a 
case in which the claim for money was in substance in the plaint from the beginning 
though it had not formally been made. 

This, therefore, seems to us to be pre-eminently a case for allowing the amend- 
ment. The authorities also lead us to the same view. In L. J. Leach & Co s case - 
a suit for damages for conversion was by amendment allowed to be converted into 
a suit for damages for breach of contract after that claim had become barred, the 
necessary facts, as in the case in hand, being already in the plaint. In Charan as s 
case 1 an amendment adding a claim for possession after a suit for such claim haa 
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become barred was allowed -in a suit which originally had only claimed , a- declaration 
of a right to pre-empt. In the last-mentioned, case, 'the plaintiff had' in spite of / 
warning at the earliest stage refused to make the amendment which, he later. sought 
and got. . It was, therefore, a case where the plaintiff, had initially ; deliberately, 
refused to make a claim and an amendment being allowed later . .permitting that 
claim to be raised after it had become barred. , : It was . in fa sense, > a stronger case 
than the present one where the plaintiff had omitted to make the .claim initially on a ; 
.wrong notion and a wrong legal advice; Punishing of mistakes is, of course, not , 
administration of justice. 

It is true that the plaint does not set out the details of the work done. ’ But there 
never was any dispute about them. Indeed the respondent had prepared a final bill 
of the. appellant's dues for the work done under the contract and the appellant had 
accepted that bill as correct except on the question as to the proper rate chargeable 
under the clause. Strictly the details of the work done were not necessary, in : the 
plaint for it would be a waste of time of a Court to go into, them, it not being un- 
usual to direct an enquiry by a commissioner or a subordinate officer about such 
details when, as in the present case, the items of work done are innumerable.. 
It would be enough in such cases to file the details before the authority 
making the enquiry. Besides, in Pirgonda Hongonda Patil’s . easel, . in - a suit, for; a 
declaration of title, this Court permitted an amendment setting out the . detailed 
facts on which the title was claimed after the suit had become time-barred. ' The 
absence of the details of the work dees not furnish a legitimate ground for refusing 
the amendment. 


. It may be that as a result of the amendment, if the respondent- chooses to raise a 
controversy about the work done, that is, about the quantity, quality and other things 
concerning it, which it had never raised so long, the matter wall have to be gone into. 
That again would not justify a refusal of leave to amend. It sould not mean any 
waste of time or money or any duplication of work. That investigation would now 
be made for the first time and nothing done so far would become futile. Such an 
enquiry was indeed directed in L. J. Leach & Cods case 2 . 

. The amendment sought is necessary for a decision of the real dispute between 
the parties which is, what are their rights under the contract? That dispute was 
clearly involved in the plaint as originally framed. . All the necessary basic facts had 
been stated. Only through a misconception a relief which cduld be asked on those 
facts had not been asked. It would not have been necessary to ask for it unless the 
defendant had at a late stage taken the point that the suit should fail without more 
in the absence of that relief. We find the present case indistinguishable from Charan 
Das 3 case 3 . • ' . 

We would for these reasons allow the appeal. The case would go back to the 
High Court with a direction to it to allow the amendment sought and then to decide 
the correct interpretation of the disputed clause and thereafter, if- the occasion arose, 
to ascertain the amount due by a proper enquiry to be made either by the High Court 
or by the trial Court as the High Court may think lit. The High Court may, if die 
appellant asks for it, also allow an amendment setting but the particulars making 
up the claim of Rs. 65,000 introduced by the amendment, that is, quantity, rate, 
etc., of the work done. The appellant will get the costs in this Court. The question 
of subsequent costs will be decided by the High Court. The judgment of the 
High Court in so far as it refused the amendment is set aside but the rest of that 
judgment will stand. 

Raghubar Dayal,;J. — This appeal, on certificate granted by the High Court 
of Patna is against the judgment and decree ! dismissing the appellant's suit for a 
declaration on the ground that the plaintiff had not asked for consequential relief. 
The High Court rejected the application presented to it for amendment of the plaint 
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The question for determination is whether the High Court was right in rejecting the 
application for amendment.- , > , ' < _ 1 > r 

The plaintiff sued for a declaration that it was entitled to enhancement of 
20 per cent, over the tender rates for the different categories of excavation work as 
detailed in para. 13 of the plaint in connection with the work of excavation in foun- 
dation. of the Tilaiya Dam at Katni, P.S. Koderma, in the district of- Ha?aribagh. 
Paragraphs 1 and 2 of the plaint read : j r , ' - 

“ 1. That the plaintiff did excavation work of different categories as contractor in connec- 
tion with the excavation in foundation of the Tilaiya Dam at Katni in the district of Hazaribagh, 
P.S. Koderma. The contractor’s letter of 24th September, 1949 (AnnexureA) eventually became 
the tender for such work. . , 

2. Paragraph of the contractor’s letter staled : — ‘This quotation is based on prevailing labour 
rate of Rs. 1-4-0 per cooly but if there is increase of labour rate of miore.than 10 per. cent, in any 
particular month, the proportionate increase in rate will be charged.” > 

Paragraphs t to n state facts which indicate that the plaintiff had asked for . the 
increase of the labour rate -per cooly by 20 per cent, and jhat the enhanced rates 
approved by the Corporation-defendant were not accepted .by the plaintiff. Para- 
graph 1 2 states that the plaintiff asked for payment under protest to which the defen- 
dant was not agreeable. Paragraph 13 mentions the enhanced rates to which the 
plaintiff considers himself entitled according to the proper interpretation of clause 
17 of the tender. Paragraph 14 of the plaint reads : ' ' ’ 

“As the difference between the parties is about the interpretation of clause 17 of the letter of the 
contractor dated 24th September, 1949, the plaintiff is advised'to file the suit in the declaratory form 

The plaintiff reserves the right under Order 2, rule 2 of the Code of Civil Procedure to omit to 
sue in respect of amount that may be found due upon the interpretation placed by the plaintiff upon 
the said clause 17 which interpretation it is submitted is the proper interpretation. The plaintiff 
reserves the right to sue later on for the amount found due to him.’’ 

Paragraph 15 states that the cause of action arose on 6 th December, 1Q51, when the 
Corporation refused to allow 'the increase of 20 per cent. Paragraph 16 gives the 
value of the suit for the purpose of jurisdiction to be Rs. 65,000 and said that 
Court-fees of Rs. 20-10-0 was paid as the suit was for declaration. Paragraph 17 
said that theplaintiff claimed (i) leave under Order 2, rule 2, Civil Procedure Code ; 
and (ii) that it be declared that the plaintiffis entitled to enhancement of 20 per 
cent, over the rates for the different categories of excavation work as detailed in 
of the plaint in connection with the work of excavation in foundation of the Tilaiya 
paragraph 13 Dam. The plaint contained 3 annexures. 

Annexure A was the letter which ultimately constituted the fender. The 
schedule to the tender described the class and description of work to be executed, 
unit of calculation and the rate of payment. Annexure B was the letter from the 
plaintiff to the Executive Engineer dated nth March, 1950, stating the difficulties 
in the performance of the contract. Annexure C was the letter from the Executive 
Engineer dated 15th 16th March, 1950, conveying the approval of an enhance- 
ment of 10 per cent, in the rate over the tendered rate for the excavation work from 
the date onward. Annexure D is the letter from the plaintiff to the Corporation 
dated 26th December, 1951, disputing the interpretation of the Corporation. 

It is clear from the plaint and its enclosures that the dispute between the parties 
was about the rate to be paid for the different categories of work and that the 
plaintiff did not deliberately sue to recover the amount that might be found due 
upon the interpretation placed by the plaintiff upon the said clause 17. 

Paragraph 13 of the written statement filed by the defendant stated that die 
defendant did not admit the later part of the statement in para. 14 of the plaint 
which related to the plaintiff’s reserving his right to sue later for the amount found 
due at the enhanced rate. The defendant, inter alia, contested the suit on the 
ground that the suit was not maintainable in the'form in which it had been framed. 
Paragraph 16 of die written statement stated that the Corporation was ever ready 
and willing and was still willing to pay the legitimate dues to the plaintiff. 
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Issue No. 2 of the issues framed in the case was : ‘ Is the suit maintainable in 
its present form ? > The trial Court stated in its judgment / : . " ° r . 


.tj 'J’ hc £ l^ enaant also pleaded that the plaintiff has no cause of action the suit Js not maintainable 
dnfe of he'arin? ” ^ ^ C - 0Urt ; fees pa - ld is lnsuffic >ent. But these allegations were hot pressed at the 


It accepted the contention for the plaintiff that it Was entitled to over-all increas 
by 20 per cent, in accordance with clause iy of the tender. It further said : 


ob J‘ ccti °? has bcen pressed as to the plaintiff’s prayer regarding leave under Order 2, rule " 
Civil Procedure Code. That must therefore be allowed.” 


It accordingly decreed the suit. r ' 

On appeal, the High Court accepted the respondent’s contention that in view 
of the proviso to section 42 of the Specific Relief Act the suit for mere declaration 
was not maintainable and that the trial Court was not right in granting permission 
under ,rule 2 (3) of Order 2, Civil Procedure Code to the plaintiff to institute another 
suit for the amount to which the plaintiff would Jbe- entitled after the declarations 
sought for in the suit had been granted. The • prayer for amending the plaint was 
rejected the money claimed had become time-barred long before the prayer was made 
during the arguments before the High Court and as there existed no special 
circumstances to justify the grant of the amendment against the interests of the 
defendant-respondent. The High Court therefore allowed the appeal and dismissed 
the suit. It however granted leave to appeal as the requirements of Article 133 
(i) (a) of the Constitution were satisfied. 


Learned Counsel for the appellant has contended that there exists such special 
circumstances in the case which would have justified, in the interests of justice, the 
grant of the application for amendment of the plaint and in the alternative, contended 
that the High Court should not have allowed the respondent to object to the main- 
tainability of the suit on the basis of the proviso to section 42 of the Act and if the 
Court had allowed such an objection it should have, as a matter of course,' allowed 
the application for amendment. 

I propose to dispose of the second’ contention first. The contention about 
the maintainability of the suit was based on section 42 of the , Act and had to 
be allowed. The Court could not make a declaration unless further relief had been 
prayed for. It was incumbent on the Court to comply with. this requirement of. 
law, even if not raised by the party, when it was clear that further relief could be 
claimed in the suit. Further, in this particular case it cannot be said that no- 
objection had been raised on this ground by the respondent up to the stage of the 
appeal in the High Court . In paragraph 2 of the written statement, the respondent 
questioned the maintainability of the suit in the form in which it was instituted. 
Issue No. 2 was framed in that connection. The contention was not given up by 
•the respondent. It was simply not pressed on his behalf, possibly, because 1 
felt strong on the contention on the basis of which the declaration was sought. We 
■therefore do not consider the High Court in error in allowing the responden o 
raise the objection to the maintainability of the. suit on account of the p am 1 
not having asked for the further relief. ■ 


.It does not however follow that the appellant must have been allowed, as a 
matter of course, to amend the plaint by adding a .claim for recovery of the amoun 
found due.- 

1 The various cases relied on in support of this contention. are cases in which the 
fresh relief claimed by way of amendment was not affected by the law of limitation 
and the objection to the maintainability of the suit had not bcen taken at an early 
Sge of thSit. Reference need hot be made to all those cases except to the one 
• Reported as Rukhmabai v. Lala Laxminarayan 1 , m which this Court observed . 

’ : x. (1960). S:Q.J. 433 : (1960) a S.G.R. 253 ) 285 : A.I.R. i960 S.C. 335. 
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“ It is a well-settled rule of practice not to dismiss suits automatically but to allow the plaintiff 
to make necessary amendment if he seeks to do so,” 

Neither the question of limitation arose in that case nor did the Court consider it 
•necessary for the plaintiff' to have asked for consequential relief. The above obser- 
vation cannot be taken to be a^ pronouncement in connection with amendments 
sought in the pleadings when they be with respect to claims which had become time- 
barred. 

It is now well-settled that the Court has power to allow amendments in connec- 
tion with claims which had become time-barred, if special circumstances exist and 
it be in the interest of justice. This is not disputed for the respondent. The real 
dispute between the parties is whether the circumstances of the case come within 
the principle laid down in the various cases. This necessarily leads to a con- 
sideration of the circumstances and the amendments sought in those cases. 

Before referring to the cases, I may set out the provisions of the Code which 
empower the Court to allow amendment of pleading . Section 153 and Order 6, 
rule 17, deal with the matter. 

Section 153 reads : 

“The Court may at any time, and on such terms as to costs or otherwise as it may think fit, amend 
any defect or error in any proceeding in a suit; and all necessary amendments shall be made for the 
purpose of determining the real question or issue raised by or depending on such proceeding.” 

Rule 1 7 of Order 6 reads : 

“The Court may at any stage of the proceedings allow either party to alter or amend his pleadings 
in such manner and on such terms as may be just, and all such amendments shall be made as may 
be necessary for the purpose of determining the real questions in controversy between the parties.” 

These indicate that the amendment should be in such manner as may be just and 
that, as a rule, all such amendments shall be made as be necessary for the purpose 
of determining the real questions in controversy between the parties. No amend- 
ment would be just if it so prejudices the interests of the other party for which that 
party cannot get any relief from the Court. The amendments which must be 
allowed can be those in the absence of which the Court may not be able to determine 
the real question in controversy between the parties. The real question in contro- 
versy must be gathered only from the plaint and to some extent from the allegations 
in the written statement. If the point to be decided as a result of the amendment 
is not covered by the controversy raised by the plaint and the written statement, 
the amendment is not to be allowed necessarily, for the simple reason that it is 
unnecessary for determinng the real questions in controversy between the parties. 
The Court has to decide the suit instituted before it and with respect to the contro- 
versies raised in it. It follows that the amendments to be allowed relate to such 
matters which, due to bad drafting of the plaint, could not be clearly and precisely 
expressed, though the parties did really intend to have those matters determined 
by the Court. The object of the amendment of the pleadings is to clarify the 
pleadings for bringing into prominence the real controversy between the parties 
and not for helping a party by making such amendments which be beneficial to 
him in connection with some dispute between the parties, a dispute which has not 
been really taken to the Court for decision and which the parties did not really 
intend to be decided in that suit. This seems to me to be the real basis for an order 
of the Court in connection with such amendments sought by a party in its pleadings 
as would raise a claim which has become time-barred. 

None of the cases referred to by the parties hold differently. 

The cases which are to be considered in this connection are : Kisandas Rupchand v* 
Rachapp'a Vithoba 1 ; Charon Das v. Amir Khan s ; L. J. Leach & Co., Lid. v. Jardinc 
Skinner & Co . 5 ; and Pirgonda Hongonda Palil v. Kalgonda Shidgonda Patil i . Reference 




to the JCisandas Rapt hand's case t-is' necessary As some of the observations in that case 
were approved by this Court in Patil'scdse 2 : f ‘ 1 •’> ' '• •• • 

^Ih'theKisandaf-Rt^chan^'scase 1 , the plffiptiff sued for dissolution of partnership 
•and - accouhts'alleging Ifratinpursuahcfc of-’ the partnership agreement they had deli- ' 
vercd.Rs. ! 4,'odi worth of 'doth to the defendants.'; The Court found that the alleged 
agreement' was txo t'a' par tricrslup agreement but evxdehced tlie advance of a simple 
loan by the plaintiffs to the defendants. The trial Court held that the plaintiffs' had 
really, deliyeredcloth, worth Rs. 4,001, to the defendants, but dismissed the suit 'as no 
decrce.for dissolution of .partnership, and for accounts could be given and the plaintiff 
had hot asked to amend.: the plaint r .In the first appellate Court the-plaintiffs- 
hppeilants accepted -the finding of , the trial Court tliat no partnership was constituted 
by the agreement and prayed for leave. to amend by adding.a prayer for the recovery . 
of Rs. 4,001. The appellate Courti.Was of opinion that the plaintiffs had from the 
first intended to sue only for the recovery of money but had been misled by their 
'pleader, allowed the amendment to be made and ultimately decreed the claim for, 
'Rs; 4,001.’ Oh the dale of the amendment, it may be. noted, most of the claim had 
become time-barred. In the Second Appeal, Batchelor, J., said at page 651:. 

“Falling bad:, then, upon the words of the rule, I cannot follow the argument that there would 
be any injustice to the appellants in allowing the amendment, for the only effect of -it is to enforce 
their liability for a debt which was claimed, disputed, and found to be due long before the defence of 
limitation was available. ” . , 

Earlier, after referring to the provisions of Order 6, rule 17, he had said at 
page 649: 

? “From- the imperative character of the last sentence of the rule it seems to me clear that, at any 
stage of the proceedings, all amendments ought to be allowed which satisfy the two conditions (a) of 
hot working injustice to the other side, and ( b ) of being necessary for the purpose of determining the 
real questions in controversy between the parties. ” - - 

These observations have been approved by this Court in P.atiVs case ~ where the 
Court said, at page 604: '‘ j , , ' ■ 

4 " “ The same principles, we ho]d, should apply in .the present case. The amendments do not really 

introduce a new case, and the application filed by the appellant himself .showed that he was not 
taken by surprise ; nor did he have to meet a new claim set up for the first time after the expiry of the 
period of limitation. ” ••'. 1 • < . -y 

Batchelor , J., further said, at page 652 of the Kisahdas Rupchand’s case 1 , after, refer* 
ring to certain statements of the plaintiff in the trial Court; 

“It is difficult to imagine flow the plaintiff couki have more clearly, professed that; whatever may 
have been the attitude of his obstinately unskilful pleader, he forhis parthad .no concern with the 
alleged partnership, but .was suing simply to recover his debt. I think, therefore, .that. the Subordinate 
Judge would have bcenwell advised 'if he had paid more attention to the substance of the suit before 
him, and taken command bf.it himselfrather than handed over the conduct of the suit to a manifestly 
inexpert pleader ;-liad he taken this view of.his duty as presiding Judge, the slight technical difficulty 
which stooifinhis way Would have been easily removed. .. , 

In Fatil’s case 2 amendment was. allowed in the following circumstances. The 
plaintiff Had obtained a. 'decree , for possession against . defendant No. 2.' He was 
obstructed during execution, proceedings- by defendant: Noi r. His objection 
under Order -ax, .rule g 7 was dismissed . and ; therefore he. filed a suit under 
Order 2 1 , -rule r'03 for a declaration that he ,was entitled to recover possession of 
,the .suit properties'from : defendant'. No,, i . The : contents of the plaint; did not give 
.tire facts or the grouhds ore which the plaintiff based his Title, to. the properties in 
suit as against -defendant No. r . , This difficulty; was pointed out by defendant No.t 
and subsequently the plaintiff asked for permission : to ; give .further and better 
particulars of the claim made in the plaint. This application was rejected by the 
trial Court. The -trial -Court, did not allow this prayer and dismissed the suit. 
The High Court allowed the amendment, of the plaint and this Court agreed with 
•the-order-ofthe High Court. './Ibis ejedr, as: was observed byithe. Court at page 604 
that this was not a case where a new claim was'made "by the amendment but was 
a case where the incomplete particulars given in the plaint were sought to be made 
complete by-givng- further particulars.' The main object of the plaintiff was, to 
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get a declaration of his right to possession against defendant No. i . It was to achieve 
this object that he instituted the suit. ‘ He did not specify how he had a right to 
that property as against defendant No. i who was said to have no right to refuse 
delivery of possession to him. The only principle which can he deduced from this 
case is that amendment of the plaint can be allowed to make the plaint complete 
in particulars which would help in determining the real dispute between the parties, 
as raised by the plaint itself as originally presented. 

Before dealing with Char an Das's case 1 , reference may be made to the case 
reported as Mohummud Zahoor Ali IChan v. Mussumat Thakooranee Rutta Kocr 2 , which 
has been referred to in Charan Das’s case 1 . In this case the plaintiff brought a suit 
against several persons on the allegations that defendant No. x had borrowed certain 
money on a simple money bond executed on gth August, 1856, and that the other 
defendants claimed her property and that therefore the suit be decreed against defen- 
dants and the property mentioned in the plaint with interest to date of realisation. 
Defendant No. 1 had also executed another bond on 28th November, 1857, to 
secure a further advance and had. thereby pledged her zamindari estate to the 
plaintiff. ' The suit was however not based on the second bond. The Privy 
Council found that the suit should be dismissed against defendants other than 
defendant No. 1 and that it was open to the defence to ask for a decree for payment 
of an amount due on the bond against defendant No. 1, but could not claim a 
decree against the property on the basis of the second bond. In that connection 
it was observed at page 473 : 

“ Though this Committee is always disposed to give a liberal construction to pleadings in the 
Indian Courts, so as to allow every question fairly arising on the case made by the pleadings to be 
raised and discussed in the suit, yet this liberality of construction must have some limit. A plaintiff 
cannot be entitled to relief upon facts or documents not stated or referred to by him in his pleadings 
and the only thing that can be rightly insisted on by the plaintiff here is a decree for payment against 
Rutta Koer. ” 

The Privy Council however considered whether inasmuch as the suit was wholly 
misconceived, whether the proper course was not to dismiss the appeal altogether 
without prejudice to the right of the plaintiff appellant to bring a new suit against 
defendant No. 1 upon the first point, and decided that that would not be the proper 
course as the fresh suit might be resisted on the ground of being barred by limita- 
tion, and as in the circumstances of the case such a defence in the fresh suit would 
be inequitable. The Privy Council therefoie allowed the plaintiff to amend Iris 
plaint so as to make it a plaint against defendant No. 1 alone for the recovery of 
money due on a bond. Here again the defect was in the frame of the suit and did 
not relate to the real claim with respect to which the plaintiffs ought relief from the 
Court. The plaintiff sought recovery of money due on the bond executed by defen- 
dant No. 1. He however framed a suit not only against defendant No. 1 but 
against other defendants as -well and claimed a decree for money against all of them 
and against the property. His suit was allowed to continue by making proper 
amendment with respect to part of the original claim, i.e., with respect to the reco- 
very of money alone against defendant No. 1. This case shows that amendment 
of fixe plaint was allowed so as to make it a plaint against defendant No. 1 alone 
for the recovery of the claim even though if the original suit for that recovery had 
been instituted at the time it would have been barred by limitation. 

In Charan Das’s case 1 , the plaintiff sued for a declaration of his right to pre-empt 
certain property. The suit so framed was not maintainable in view of section 42 
of the Specific Relief Act, as the further relief for possession was not asked. The 
trial Court rejected the application for amending the -plaint and dismissed the 
suit. The appeal against the dismissal of the suit was allowed and the suit was 
remanded for decision upon merits with liberty to the plaintiffs to amend their 
plaint by adding a claim for possession and by ante-dating the plaint according to 
the dates of the original suits. The Privy Council approved of the permission for 


1 . 39 M.LJ. 195 : (1920) L.R. 47 1 . A. 25 5 . 
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^ men t of the plaint and, after quoting with approval the observations ■ 
of the Judicial Commissioner to, the effect: . v - 

V .. ‘‘however defective the frame of the suitmay be plaintiff’s object was to pre-empt the land : • 
theircausc of action was one and the same whether they sued for possession or not.”- . ’ 

said at page 262 - •« • : - : 

“ If this be so, all that happened wasthat the plaintiffs, through some clumsy blundering, attemp- 
ted to assert rights that they undoubtedly possessed under the statute in a form which the statute did 
not permit. But if once it be accepted that they were attempting to establish those rights, there is 
no sufficient reason shown for disturbing the judgment of the Judicial Commissioner, who thinks they 
should be at liberty to express their intention in a plainer and less ambiguous manner: It may be noted 
that in the claim the relief sought is so awkwardly set out that it would be quite open to the inter- ' 
pretation that they had in fact claimed pre-emption and not a declaration of right 

These observations, again, make 'it clear that amendment was allowed with respect 
to a claim which, at the time when it was made, would have been- time-barred 
because that claim could be spelt out of the original plaint which was held to be defec- 
tively framed. A defect in the frame of the plaint was not considered sufficient 
to disallow amendment and to dismiss the suit. The amendment of the plaint was 
necessitated due to clumsy drafting. The plaintiff was allowed to express his inten- 
tion in a plainer and less ambiguous manner. It was these considerations which, 
according to, the Privy Council, outweighed the consideration that the power df 
amendment should not as a rule be exercised where its effect be to take away from a 
defendant a legal right which had accrued to him by lapse of time and brought 
the case within the principle laid down in Ali Khan’s case 1 .', -■ 


The next case to be considered is Leach & Co.’s case, 2 . - In that case the plain- 
tiffs had filed a suit for damages for conversion against the defendnats oh the allega- 
tion that they were the agents of the plaintiffs. This plea failed. Oh appeal, the 
appellate Court held that the parties stood in the relationship of seller, and purchaser 
arid not agent and principal. This Court, on further appeal, agreed with the 
findings of the appellate Court that the suit for damages on the footing of conversion 
must fail. The plaintiffs, however, applied to this Court for, amendment of the 
plaint by raising, in the alternative, a claim for damages for breach, of contract for 
non-delivery of the goods. The application was opposed on the ground that it 
introduced a new cause of action and' a‘ suit on that cause of action would be barred 
by limitation. This Court considered- there was force in the objection but, after 
giving due weight to it was of the opinion that it was a fit case in. which the amend- 
ment should be allowed as the new claini'was based on a clause, of the same agree- 
ment. on which the - suit had been founded and therefore could not be said to be 
foreign to the scope of the suit and as the prayer in the 'plaint was itselfgerieral and 
merely claimed' damages. This Court observed at page 4.50 :' : 

“ Thus/ all the allegations which are necessary for sustaining a claim for damages for breach of 
contract are already in the plaint. ‘"What is lacking is only the allegation that the plaintiffs are, in 
the alternative, entitled to claim damages for breach of contract by the defendants in not delivering 
the goods. ” .. ■. . ■ *" •* 

Here again, 'the amendment allowed related to the form of relief which. could be 
claimed on the basis of the facts alleged in the plaint and a clause of the document 
on the basis of which- the suit was founded.' The defect. in. the plaint was in giving 
a correct shape 1 to the 'legal claim which was open to the plaintiff and the 
relief sought could be covered by the original relief which was couched in gerieral 
language. It may further be mentioned, that- the amendment was considered just as 
the defendants themselves had cancelled the' contract without strictly complying 
with the terms of the contract ahd the^ Court felt, that the justice of the case required 
that, the 'amendment be granted..,-,' ■■ : . . .- ■: • - ; : 

'•/. • ft would -appear from ■ the; various', cases discrissed above that an amendment 
which’ would enable a plaintiff To. make -a claim which Has become, .time-barred is 
as a rule to be refused and that the Goiirt would, exercise its special power to allow 
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such amendment only when there be special circumstances in the case. The nature 
of those special circumstances is to be gathered from those cases in which such ah 
amendment was allowed.’ It appears to me that such special circumstances can 
be only when the amended claim was at least intended to be made by the plaintiff 
who had given in the plaint all the necessary facts to establish the claim but’ had 
due to clumsy drafting not been able to express himself clearly in the plaint and to 
-couch his relief in the proper legal form. Such circumstances justify an amendment 
not really as a judicial concession to the plaintiff to save him from any possible loss 
but on the ground that the original claim in the plaint, though defectively stated, 
'really amounted to the claim sought to be made by the amendment. Looked at in 
this way, the permission to amend does not in reality offend against the Jaw df 
limitation and serves the interests of justice. 

At this stage I may properly refer to what was said by the Priv.y Council in 
Ma Shwe Mya v. Mating Mo Hnaung 1 . In that case the Privy Council had to con- 
sider whether the amendment allowed by the Judicial Commissioner, on appeal 
against the order of the District Judge, could be allowed in law or not. It observed 
,at page 216 : ‘ 

. “AH rules of Court are nothing but provisions intended to secure the proper administration of 
justice, and it is therefore essential that they should be made to serve and be subordinate to that pur- 
pose, so that full powers of amendment must be enjoyed and should always beliberally exercised, but 
none the less no power has yet been given to enable one distinct cause of action to be substituted 
for another, nor to change, by means of amendment, the subject-matter of the suit. ” * 

It was held that the claim after amendment would be based on a different cause of 
action from that on which the original claim was based and therefore was not ’the 
real question in controversy between the parties in that suit. To allow the new claim 
would be to go outside the provisions of Order 6, rule 17, Civil Procedure Code. 

I may now consider whether the facts of the present case are such as would 
justify the amendment of the plaint sought by the plaintiff-appellant. The plaint 
in the present case gives no facts which are necessary to establish before the plaintiff 
can get a decree for Rs. 65,000 or which may justify a decree for accounting. The 
schedule attached to the tender, Anncxure A, shows that different rates of payment 
were agreed upon on different basis as unit of calculation for different types of 
Work. The plaint nowh'erc indicates the amount of work done under each category 
and unless the plaintiff sets out the amount of work done he cannot certainly make 
out any claim for payment to him. It is said that the amount due to the plaintiff 
can be worked out on accounting on the basis of the bills tendered by him and to 
which the defendant had not raised any objection. No reference to such bills has 
been made in the plaint. Nothing is said in the plaint that the defendant had 
agreed to the bills tendered.- To allow the amendment of the plaint would neces- 
sarily lead to a further request for the furnishing of these details about the work 
done and that would necessarily lead to the defendants being afforded an opportu- 
nity to put in a further ■written statement in connection with the fresh facts which 
would come on the record. . In fact the amendment sought would necessitate practi- 
cally a de novo trial on the question as to what amount the plaintiff is entitled from 
the defendant on account of the work, done. The amended claim cannot be 
decreed on the facts on the record. 

When the plaintiff cannot' get the relief, sought to be added as a result of the 
amendment on the facts mentioned in the plaint originally, it is clear that the cause 
of action for a decree for Rs. 65,000 is different from the cause of action on which 
the suit for declaration was founded. For the suit as originally instituted the plaintiff 
had merely to prove the terms of the contract between the parties and to show that 
his interpretation of these terms was the correct one and that interpretation justi- 
fied the declaration sought. A suit based on one cause of action cannot be allowed 
to be changed into a suit based on another cause of action. 
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It cannot be, said that the plaintiffintendcd to sue the defendant for the, recovery •/;. 
of Rs. 65,000 but failed to. express himself clearly in the plaint, and that therefore 
he be allowed to make the: plaint precise, and clear in that. regard. The plaintiff 
knew '.that he could make.a claim for money and in parai-14 reserved the right under 
Order , 2,, rule 2 Civil; Procedure Code to omit to sue in respect of that amount that 
be found due upon interpretation, ‘placed by him on clause 1 7, of the. tender. This - . . 
indicates that he did not intend to sue for the. amount due to him and .that he antici- , 
pated the possibility of, later , suing for the recovery of the amount deliberately not 
sued for, in' the suit. This circumstance also justified the rejection of his prayer for . 
amendment. The fact that the trial Court, by its judgment, . allowed leave under 
Order 2, rule 2, of the Code to sue for the amount due subsequently is no circumstance 
to justify the amendment now sought. The omission of the defendant, to., press 
any objection against the prayer of the plaintiff for leave under Order 2, rule 2 is 
not such a special circumstance which- should justify the amendment sought. Leave 
-under Order 2, rule 2 can be sought by the plaintiff and can be given by die Court 
with respect to a plaintiff's not suing for certain relief arising out of the same cause of . 
action as sub-rule (3) . provides that a person entitled to more than one relief in' res- 
pect of the same cause of action may sue for all or any of such reliefs, but if he omits, 
except with the leave of the Court, to sue for all such reliefs, he shall not,. afterwards, 
sue for any relief omitted. It has been shown above that the cause of action for .die 
relief of declaration' was different from the cause of action for the claim of money. 
The relief for the money due did not arise from the cause of action on which the relief 
for declaration was based. • 

I am therefore of opinion that the High Court was right in not allowing ..the 
amendment sought by the plaintiff. The appeal therefore fails and I; would 
dismiss it with costs. • 

■ ■ Order of the Court : — The appeal is allowed in accordance with the 

majority Judgment. . ... 

, K.S. , Appeal allowed; 

■ ' ■ THE SUPREME COURT OF INDIA. ' •' 

(Original Jurisdiction.) ; •'< • 1 ■ 

Present P. B. Gajendragadkar, Chief Jiistice, K. N. Wanchoo, M. Hidaya- 

tullah, J. C. Shah and' S. M. Sikri, jj. 

Jawaharmal • - .. Petitioner* 

v. . ; ■' ■ [ ' • 

The State of Rajasthah and others . .. Respondents: 

' "Constitution of India (1950), Article 255 —Act of State Legislature passed Without complying with -.the pro. 
visions of Article 255 — If can be validated by, subsequent legislation. ; ‘ , 

Interpretation of statutes — Tax legislation — Retrospective operation — Permissibility — If, per, sc involves [cony 
traventioh 'of Article 19 (1) .(f) or (g) of the Constitution of . India. : . . 

Rajasthan Passengers and Goods Taxation ( Amendment and Validation) ’.Act [XXII 0/1964), sections 2' 
and 4—’ Validity. .> i . ; - - • - 

Article 255 of the Constitution ofilridia (195o) provides, inter alia that no Act of the Legislature of 
a State and no provision in any such Act, shall be invalid by reason only that some rccommenda-' 
tion or previous sanction required by the Constitution of India was not given, if assent. to the Act was 
given by the President later. The position with regard to the laws to which Article 255 applies, there- 
fore, is' that if the assent in question is given even after the Act is passed, it serves to cure the infirmity^ 
arising from the initial hori-compliance with its' provisions. In other words, if an Act is passed with- 
out obtaining the previous assent of the President, it does'not become void by reason of the said infir- 
mity;, it may be said to be unenforceable until the assent is secured. Assuming that such. a law is 
otherwise valid, its validity cannot be challenged only on the ground that the assent of the President 
Was not obtained earlier as required by the other relevant provisions of the Constitution.' The said 
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infirmity is cured by the subsequent assent and the law becomes enforceable. Besides, it is plain that 
the Legislature may in a suitable ease, adopt the course of passing a subsequent law re-introducing 
the provisions of the earlier law which had receded the assent of the President, and obtaining his 
assent thereto as prescribed by the Constitution. There is no substance in the argument that an Act 
which has not complied with the provisions of Article 255 cannot be validated by subsequent legislate n 
even where such subsequent Act complies with Article 255. Whether the infirmity in the Act which 
has failed to comply with the provisions of Article 255 should be cured by obtaining the subsequent 
assent of the President or by passing a subsequent Act re-enacting the provisions of the earlier law and 
securing the assent of the Piesident to such Act, is a matter which the Legislature can decide in the 
circumstances of a given case. Legally, there is no bar to the Legislature adopting either of the said 
two courses. 

It is well-recognised that the power to legislate includes the power to legislate prospectively as 
well as retrospectively, and in that behalf, tax legislation is no different from any other legislation 
If the Lgislature decides to levy a tax, it may levy such tax either prospectively or even retrospectively. 
When retrospective legislation is passed imposing a tax, it may, in conceivable cases, become necessary 1 
to consider whether such retrospective taxation is reasonable or not. But apart from this theoretica- 
aspect of the matter, the power to tax can be competently exercised by the Legislature either prospect 
tively or retrospectively. The argument therefore that where a taxing statute purports to impose a tax 
retrospectively, itnecessarily involves an element of unreasonableness and that it virtually amounts to 
contravention of the citizen’s fundamental rights guaranteed under Article 19 (1) ( f ) or (g) of the 
Constitution of India, is unsound. It would be idle to contend that merely because a taxing statute 
purports to operate retrospectively the retrospective operation per sc involves contravention of the 
fundamental rights guaranteed under Article ig (1) (/) or (g). It is true that cases may conceivable 
occur where the Court may have to consider the question as to whether excessive retrospective opera- 
tion prescribed by a taxing statute amounts to the contravention of the citizens’ fundamental right ; 
and in dealing with such a question, the Court may have to take into account all the relevant and 
surrounding facts and circumstances in relation to the taxation. In the present case, having regard 
to the legislative background of the provision prescribed by section 2 of the Rajasthan Passengers and 
Goods Taxation (Amendment and Validation Act (XXII of 1964) there can be no doubt that there is ' 
no element of unreasonableness involved in the retrospective operation of the provision prescribed 
thereunder. Section 2 of the Rajasthan Passengers and Goods Taxation (Amendment and Valida- 
tion) Act (XXII of 1964) is therefore a valid piece of legislation. 

Section 4 of the Rajasthan Passengers and Goods Taxation (Amendment and Validation) Act 
(XXII of 1964) is, however, not valid. What that section in truth and in substance says is that the 
failure to comply with the requirements of Article 255 of the Constitution of India will not invalidate 
the Rajasthan Finance Acts, 1961 and 1962 and will not invalidate any action taken, or to be taken, 
under their respective relavant provisions. In other words, the Legislature seems to say that even 
though Article 255 may not have been complied with by the said Finance Acts it is competent to pa* s 
section 4 of Rajasthan Act XXII of 1964 whereby it will prescribe that thefailure to comply with Arti- 
cle 255 does not really matter and the assent of the President to that Act (Rajasthan Act XXII of 1964) 
amounts to this that the President also agrees that the Legislature is empowered to say that the infir- 
mity resulting from the non-compliance with Article 255 does not matter. The Legislature is incompe. 
tent to declare that the failure to comply with Article 255 is of no consequence and the assent of the 
President to such declaration also does not serve the purpose which subsequent assent by the Presi- 
dent can serve under Article 255. , 

The Legislature, no doubt, can validiate an earlier Act which is invalid by reason of non-compli- 
ance with Article 255 and such an Act may receive the assent of the President which will make the 
Act effective. The Legislature cannot, however, itself declare by a statutory provision that the failure" 
to comply with Article 255 can be cured by its own enactment even if the said enactment received th c 
assent of the President. Even the assent of the President cannot alter the true constitutional positios 
under Article 255. The assent of the President, cannot by any legislative process, be deemed to hav®" 
been given to an. earlier Act at a time when in fact it was not so given. In this context there is no 
scope for a retrospective deeming provision in regard to the assent of the President. The infirmity 
which rendered thc Rajasthan Finance Acts, 1961 and 1962 unenforceable, could, therefore, be cured 
not by the Legislature itself acting on its own, but by the assent of the President and in so far as th c . 
Legislature by enacting section 4 of the Rajasthan Passengers and Goods Taxation (Amendment and 
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Validation) Act (XXII of i 964) purports to prescribe by its own fiat that the infirmity in : question 
should be deemed, to have been cured, it has clearly exceeded its legislative jurisdiction; 

■ - The result is, the, higher, rates of tax prescribed for the period between 26th March, ,1962 and 9th 
September, 1964 by the notification issued under the Rajasthan Finance Act (XT of 1962) are no* 
saved by the general provisions of section 4 of the Rajasthan Passengers and Goods Taxation (Amend.; 
ment and Validation) . Act (XXII of 1964) and hence for that period tax cannot be imposed at the 
enhanced rates prescribed by the Rajasthan Finance Act (XI of 1962) but can be. levied only under 
the notification issued on . 30th. April, 1959 under section 3 of the Rajasthan. Passengers and Goods 
Taxation Act. (XVIII of 1959). The period between 26th March, 1962 to .gth September, 1964 is 
not covered, due to casual and somewhat careless drafting, by section 2 of the Rajasthan Act XXII of 
1964 and so the provisions of that section are of no assistance in imposing a tax at the enhanced rates 
prescribed • by the Rajasthan Finance Act (XI of 1962). . 1 r i • 

. Petition under Article 32 of. the Constitution of India for enforcement of funda- 
mental , .rights. , , .. ... 

• M '.M. Tiwari, Senior Advocate, (Ganpat AW,' Advocate, with him), for Petitioner. 

* G. C. Kalsiwala, Advocate-General for the State of Rajasthan, ' {K. K. Jaiii 
and R. N. Sachthey, Advocates, with him), for Respondents. 

■ . i * ... . , v n 

The Judgment of the Court was delivered by 


Gajendragadkar, C.J . — The petitioner, Jawaharmal, carries on business of 
plying his motor buses on four routes under the State Carnage Permits granted to 
hiin under the relevant provisions of the Motor Vehicles Act, 1939. The three 
respondents to his petition respectively are : The State of Rajasthan, the Deputy 
Commissioner, Excise and, Taxation (Appeals), Jaipur, and the Taxation Officer, 
(The Rajasthan Motor Vehicles) Sikar, State of Rajasthan. It appears that res- 
pondent No. 3 passed several assessment orders imposing different amounts of tax 
against his five vehicles which were running on the four routes in question. The 
periods for which these assessment orders were passed differed from vehicle to vehicle: 
but on the whole, they covered the period between the 1st April, 1962 and. the 30th 
September, 1964. The total amount of tax imposed in respect of these vehicles 
by the assessment orders in question is Rs. 19,062.93?. These orders have been 
passed under section 2 of the Rajathan Passengers and Goods Taxation (Validation) 
Ordinance, 1964 (Ordinance No. IV of 1964). This Ordinance was made arid pro- 
mulgated by the Governor of Rajasthan on 15th May, 1964. ■ 1 ■ ( •' ■ 


:r > ’Aggrieved by these orders, the petitioner filed appeals before respondent No.. 2 
but respondent No. 2 refused to entertain the said appeals unless the petitioricr paid 
ih advance the tax imposed by the orders* under appeals. Whilst these appeals were 
pending before respondent No. 2, the petitioner moved for stay in respect of the 
recovery of the tax assessed, but the said application was rejected on the ground that 
there was no provisions law to entertain any such application. That is why the 
petitioner submitted an application before the ' Commissioner, Commercial Taxes, 
Rajasthan on the 3rd February,' 1962, rind prayed that his buses should not be attach- 
ed and sold in execution of the orders of assessment, against which lie had preferred 
appeals pending the hearing and final disposal of the said appeals. The Commis- 
sioner rejected this application on the 8th February, 1962. Respondent No; 3 then 
proceeded to attach one of the buses of the petitioner, viz., Bus No. RJP-854 and 
took possession of it. ' The petitioner thereupon paid the amount of the taxes as 
assessed by the impugned' orders,; but the payment was made under protest.^ The 
present petitioner has been filed by the petitioner under Article 32 of the Constitution 
challenging the validity of the assessment ordersun question. The main ground on 
which the validity of the said orders is challenged, is that the Ordinance under 
which the impugned orders were passed arid the Rajasthan Passengers and Goods 
Taxation ( Ame ndment arid Validation)' Act, 1964 (XXII of 1964) (hereinafter 
railed the Act) which repealed arid replaced the said Ordinance arc constitutionally 
mvalid. The petitioner : prays that this Court should hold , that the Act is invalid 
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'should, by an appropriate writ, quash the impugned orders of assessment passed 
'nst him. The petitioner also claims that pending the final disposal of his petition, 
-respondents, their servants, and agents should be restrained from realising the 
ns directed by the impugned orders and from seizing the other buses of the peti- 
; er for the purpose of recovering the said tax. 

* t ) 

1 In order to appreciate the contention of the petitioner that the Act is invalid, 
Necessary to mention the legislative background of the Act. The Legislature of 
:ondent No. r passed an Act in 1959 (XVIII of 1959) known as the Rajasthan 
.engers and Goods Taxation Act, 1959 (hereinafter called “ the Principal Act >3 ) 
5 Act received the assent of the President on 27th April, 1959, was published in 
Rajasthan Gazette on 30th April, 1959, and came into force on istMay, 1959. 

• validity of this Act has been upheld by this Court in Messrs. Sainik Motors, 
hpur and others v. The State of Ra.jasthan 1 . Section 3 of the principal Act authorised 
: State Government to levy, charge and collect tax on all fares and freights in 
)ect of all passengers carriedandgoods transported by motor vehicles in Rajasthan. 

said section further provided that the rate of the tax shall not exceed i/8th of 
value of fare or freight in the case of cemented, tarred, asphalted, metalled 
vel and kankar roads, and shall not exceed i/i2th of such value in other cases 
nay be notified by the State Government from time to time. 

Section 21, of the principal Act authorised the Government of Rajasthan to 
ne Rules consistent with the said Act for securing the payment of tax and generally 
the purposes of carrying into effect its provisions. Accordingly, the Govern- 
nt of Rajasthan framed suitable Rules which came into force on the 21st May, 
;g. Thereupon, a notification was issued by respondent No. 1 on- the 30th April, 
59 under section 3 of the said Act and it came into force on 1st May, 1959 ; it 
ected the manner in which, and the rates at which, the tax shall be charged and 
overed. These rates were the same as had been prescribed by section 3 of the 
ae Act as maximum permissible rates. This notification was made effective on 
I from the 1st May, 1959. There is no dispute that the principal Act is valid and 
it the notification issued under it is also valid. 

In 1961, the Rajasthan Finance Act (XIV of 1961) was passed. Section 8 
this Act purported to amend section 3 of the principal Act. As a result, of this 
lendment, the maximum rate at which the State Government could levy charge 
d collect-tax on fares and freights was increased from i/8th to 15 per cent, in the 
st category of cases ; and in the second category of cases it was increased from 
[2th to 10 per cent. In pursuance of the provisions of this Finance Act, respon- 
nt No. i issued a notification on the 9th March, 1961 levying tax at the said maxi- 
ma permissible rates. Neither the Bill in respect of this Act received the assent 
the President before it was introduced in the State Legislature, nor did this Act 
ceive his assent after it was passed. 

In 1962 , the Rajasthan Finance Act (XI of 1962 ) was passed. Section 9 of 
is Act amended section 3 of the principal Act and authorised the increase of tire 
'o respective taxes to 20 per cent, and 15 per cent, respectively. A notification 
is then issued by respondent No. 1 Under the provisions of section 9 of the said 
:t. This notification authorised levy of taxes at the maximum rates permissible 
ider section 9 . Neither the bill in respect of this Act before it was introduced in 
e State Legislature, nor this Act after it was passed received the assent of the 
resident. 

Then followed the Finance Act (XIII of 1963 ). This Act purported to 
nend section 1 1 of the principal Act ; but with this amendment we are not con- 
rrned in the present proceedings. 

It appears that the constitutional validity of the material provisions of the 
rincipal Act and Rules and notifications issued under it as well as the constitutional 
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■validity, of! the Finance Acts of 1961 and 1962 and the notifications issued respectively 
thereunder was . challenged by a number of bus operators by writ petition's filed by nl 
them before the Rajasthan High Court under Article 226 of the -Constitution. ^ 
During the pendency of these writ petitions, the Rajasthan Ordinance, No. IV of 1964 
was promulgated. Later, the said Ordinance was repealed and replaced by the 
Act with which we are concerned in the present proceedings. This Act came into ’v’? 
-force on the 9th September, 1964 having received the assent of the President on 
-the 8th September, 1964. ' 

' The -writ petitions filed by the other bus operators were decided by the said 
High Court on the 30th November, 1964 vide Vijai Singh and another v. Deputy Com - 
.missioner, Excise and Taxation {Appeals), Ajmer and Koiah Divisions, Jaipur and others 1 , ■ 
In substance, the High Court lias held in that case that the earlier Finance Acts ; 
: of 1961 and' 1962 suffered from the infiimity that they did not comply with thc 
requirements of Article 255 of the Constitution. It, however, did not' think it , 
necessary to finally determine' the question as to whether by reason of the said 
infirmity, the said earlier Acts were void or not, because in its opinion, the Act of 
1964 “ is not merely an amending and -a curative Act in that limited sense, but it . 
is really an -Act which virtually re-enacts the provisions of the earlier Acts which 
suffered from a constitutional infirmity ” (page 300). The High Court examined the 
contentions raised by the petitioners that the provisions of the Act were invalid, and 
has rejected the petitioner’s case that the said provisions suffered from any consti- 
tutional infirmity. In the result, the petitions filed before it challenging the validity 
of the Act failed. It appears that the petitionersTiad also challenged the validity 
of the recovery of penalty for non-payment of tax, and the High Court held, follow- 
ing its earlier decisions, that the levy of any penalty in the cases before it would 
,be illegal and, therefore, must be struck down. In other words, except for the 
■limited relief granted in respect of the levying of the penalty, the substantial con- 
tention raised by the petitioners challenging the validity of the Act has been rejected . 
by the H : gh Court. Against this judgment, the High Court has granted certificates 
of fitness for leave to appeal to this Court and the record in the said appeals is being 
printed in the High Court. In that sense, the said appeals can be said to be pending 
before this Court. 

The learned Advocate-General who has appeared for the respondents in the 
present writ proceedings, requested us to postpone the hearing of this writ petition 
and take it up along with the appeals to which we have just referred. We did not, 
however, accede to this request, because we thought that it would not be right to. 
postpone the hearing of the present writ petition for an indefinitely long period, 
and so, we allowed the learned Advocate-General to argue the matter fully arid 
refer us to the judgment of the Rajasthan High Court which is under appeal in the 
said appeals. We made it clean to the learned Advocate-General that our decision 
in the present writ petition would cover the decision of the said appeals in so far 
as it would relate to the validity of the provisions of the Act which are imjntgncd 
; before us by the present petitioner and not to that part which covered the question 
of penalty. Accordingly, the learned Advocate-General has elaborately addressed 
us on the relevant points arid has taken us through the relevant portions of. the 
judgment of the Rajasthan! High Court in the case of Vijai Singh 1 . 

The respondents filed their written statement in the present proceedings and 
they 'Urged that the petitioner’s challenge to the validity of the relevant provisions 
of the Act should not be sustained. According to them the Act is constitutionally 
valid and the impugned orders of assessment are fully justified by the said provisions. 

. ’That is how the mairi question which falls to be considered in the present. .writ 
petition is whether the relevarit provisions of the Act are valid or riot. . 

Let us therefore proceed to refer to the provisions of the Act and enquire 
whether the petitioner is justified in challenging their validity . The Act consists of 
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five, sections. Section 1 gives its title; section 2 amends section 3 of the principal 
Act ; section 3 deals with validation of certain lump sum payments in lieu of tax ; 
section 4 purports to validate certain sections of the Rajasthan Acts, XIV of 1961, 
XI of 1962 and XIII of 1963 ; it also purports to validate the tax levied, paid or 
payable and action taken or things done during the period between the 9th day of 
March, 1961 and the date of commencement of this Act. The last section 5 repeals 
Ordinance No. IV of 1964. In the present proceedings we are not concerned with 
lump sum payments ; and so, section 3 does not fall to be*considered. 

At this stage it is convenient to set out sections 2 and 4. They read as under : — 

“ 2. In section 3 of the Rajasthan Passengers and Goods Taxation Act, 1959 (Rajasthan Act 
XVIII of 1959), hereinafter referred to as the principal Act, to sub-section (1), the following proviso 
shall be and be deemed always to have been added, namely : — 

“ Provided that the tax shall be charged in respect of all passengers carried and goods trans- 
ported by motor vehicles, — 

(a) during the period between the 1st day of May, 1959 and the 8th day of March, 1961, at 
the rate of — 

(i) one-eighth of the value of the fare or freight in case of cemented, tarred, asphalted, metalled 
gravel and kankar roads and 

(ii) one-twelfth of the fare or freight, in other cases, subject to a minimum of one Naya Paisa 
m any one case, the amount of tax being calculated to the nearest Naya Paisa ; and 

(b) during the period between the gth day of March, 1961 and the 25th day of March, 1962, 
a t the rate of — 

(i) fifteen per cent, of the value of the fare or freight in the case of cemented, tarred, asphalted, 
metalled, gravel and kankar roads, and 

(ii) ten per cent, of the fare or freight in other cases subject to a minimum of one Naya Paisa 
In any one case, the amount of tax being calculated to the nearest Naya Paisa 5 ” . 

“ 4. Notwithstanding any judgment, decree or order of any Court, but subject to the provisions 
of this Act, section 8 of the Rajasthan Finance Act, 1961 (Rajasthan Act XIV of 1961), section 9 of 
the Rajasthan Finance Act, 1962 (Rajasthan Act XI of 1962), and section 14 of the Rajasthan Finance 
Act, 1963 (Rajasthan Act Xlil of 1962) shall not be deemed to be invalid, or ever to have 
been invalid during the period between the 9th day of March, 1961 and the date of 
commencement of this Act, merely by reason of the fact that the Bills, which were enacted as the Acts 
aforesaid, were introduced in the Rajasthan State Legislature without the previous sanction of the 
President under the proviso to Article 304 ( b ) of the Constitution and were not assented to by the 
President and the tax levied, paid or payable, the composition fee paid or payable and any action 
taken or things done or purporting to have been taken or done during the period aforesaid under the 
Rajasthan Passengers and Goods Taxation Act, 1959 (Rajasthan Act Xt^III of 1959), as amended 
by the Acts aforesaid, shall be deemed always to have been validly levied, paid, payable, taken or 
done in accordance with law and the aforesaid enactments shall be, and be deemed always to have 
been, validly enacted, notwithstanding the aforesaid defects, and accordingly : 

( a ) no suit or other proceeding shall be instituted, maintained or continued in any Court for 
the refund of any tax or fee so paid or for any other relief on the ground of invalidity of the said sections 
of the Acts aforesaid ; and 

( b ) no Court shall enforce any decree or order directing any such refund or relief. ” 

Mr. Tiwari for the petitioner contends that sections 2 and 4 purport to validate 
the earlier invalid Finance Acts of 1961 and 1962. He argues that the failure of 
the Legislature to comply with the provisions of Article 255 of the Constitution 
renders the said Acts void ab initio and as such, they cannot be validated by subse- 
quent legislation. Mr. Tiwari also urges that the said earlier Acts have been 
held to be invalid by the Rajasthan High Court in the case of Vijai Singh 1 and 
it would be incompetent to the State Legislature to validate the said Acts in spite of 
the decision of a Court of competent jurisdiction. 

We are not impressed by this argument. In the first place, it is not clear that 
the Rajasthan High Court has held that the said earlier Finance Acts are void ab 
initio ; in fact, as we have already pointed out, the said High Court thought it 
unnecessary to pronounce its considered opinion on that aspect of the matter, 
because it held that the Act of 1964 with which it was primarily dealing in the said 
proceedings not merely amended or cured the earlier Finance Acts, bur re-enacted 
the provisions of the said Acts, and so, the provisions of the said Acts became opera- 
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tive by their own force. Therefore, factually,- it is not correct to say that the said ' 
earlier Acts have been struck down as void' ab initio by any Court of competent . - 
jurisdiction. Besides, in assessing the validity of this argument, it is necessary 46 " 
remember that the Act was passed oh 8th September,' 1964 and the judgment of the ? 
Rajasthan High Court was pronounced on 30th November,- 1964 ; and so, it is 
clear that at the time when the Act was passed the earlier-Financc Acts had not been 
stfuck down at all. •< ' : A •• • ' . 

. The next. question to consider is whether an Act which suffers from .the infirmity 
that it does hot comply with the requirements of Article 555, can be validated by 
subsequent legislation. There are two answers to this question. Article 255. provides; 
inter alia , that no Act of the Legislature of a State and no . provisions in, any such. . 
Act, shall be invalid by reason only that some recommendation or previous sanction 
required by this Constitution was not given, if assent to the Act was given by the .. 
president later. The position with regard to the laws to which Article 255 applies, 
therefore, is that if the assent in question is given even after the Act is passed,- it 
serves to cure the infirmity arising from the initial non-compliance with its provisions. . 
In other words, if an Act is passed without obtaining the .previous assent of the 
President, it does not become void by reason of the said infirmity ; it may be said 
to be unenforceable until the assent is secured. Assuming that such a law is other- 
wise valid, its validity cannot be challenged only on the ground that the assent of 
the President was not obtained earlier as required by the other relevant provisions 
of the Constitution. The said infirmity is cured by .the subsequent assent and the 
law becomes enforceable. It is unnecessary for the purpose of the present proceed- 
ings to consider when such a law becomes enforceable, whether, subsequent assent 
makes it enforceable from the date when the said law purported to come into force, 
or whether it becomes enforceable from the date of its subsequent assent. Besides, 
it is plain that the Legislature may, in a suitable case, adopt the course of passing 
a subsequent law re-introducing the provisions of the' earlier law which had not 
received the assent of the President, and obtaining his assent thereto as prescribed 
by the Constitution. We see no substance in the. argument that an Act which has 
not complied with the provisions of Article 255,, cannot be validated by subsequent 
legislation even where such subsequent Act complies with Article 255 and obtains 
the requisite assent of the President as' prescribed by 1 the Constitution. Whether 
the infirmity in the Act which h?.s failed to comply with the provisions of Article 255, 
should be cured by obtaining the subsequent assent of theP resident or by. passing 
a subsequent Act re-enacting the 'provisions of the earlier law and securing the assent 
of the President to such -Act, is a matter which the Legislature can 
decide in the circumstances of a given case. : Legally, there is no bar to the Legis- 
lature adopting either of the said two courses. Therefore, the preliminary objection 
raised by Mr. Tiwari against the validity of the Act fails. 

That takes us to the construction of sections 2 and 4 of the Act. It would be 
noticed that section 2 in fact does not purport to validate the earlier Finance Acts 
,of 1961 , and 1962. What it does is to amend retrospectively section. 3 of the 
principal Act by inserting. a proviso to sub-section (1) of the said section. On its 
plain reading, section 2 has the effect of inserting the said proviso to section 3 (.1) 
of the principal Act, and since , the amendment so made is, in terms, retrospective, 
when a tax is levied for v the periods covered by clauses (a) and (b) of the proviso 
thus introduced in section 3 (1) of the principal -Act, the. Court must proceed to 
deal with the matter on the basis that these clauses had .been introduced, in the 
principal Act right up from the commencement. We have already noticed that 
the principal .Act has been held to be valid by this Court and. so, we see no; basis 
for the argument that in amending section 3 (1) of the principal Aci, section 2 of 
;thb Act has contravened any Constitutional prohibition.' 

h - It is well-recognised that the power 'to legislate includes the power to legislate 
prospectively- as : well as retrospectively, and in that behalf, tax legislation is no 
‘ different from any' other legislation. If the Legislature decides to' levy a tax,' it 
may levy such ts?f either prospegtiyely or even retrospectively. When retrospective 
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legislation is passed imposing ?, tax, it may, in conceivable cases, become necessary 
to consider whether such retrospective taxation is reasonable or not; But apart 
from this theoretical aspect of the matter, the power to tax can be competently 
exercised by the Legislature either prospectively or retrospectively ; and that is 
precisely what section 2 has done in the present case.' Therefore, there is" no 
substance in the argument that section 2 of the Act is invalid. 

As the said section 2 has been drafted, it appears clear that clause (a) of the 
proviso added by it to section 3 (1) of the principal Act, covers the period between 
1st May, 1959 and the 8th March, 1961, whereas clause (b) covers the period 
between the 9th March, 1961 and the 25th. March, 1962. The first period had 
in fact been already covered by a notification validly issued on 30th April, 1959 
under section 3 of the principal Act ; and so, it is not easy to understand why it 
was thought necessary to refer to this period by the said retrospective amendment. 
The second period had been attempted to be covered by Finance Act XIV of 1961 
and the notification issued thereunder. In order to make the provisions of the said 
notification effective, the Legislature has adopted the legitimate expedient of making 
the said provisions a part of the amendment which has been introduced into section 
3 (I) of the principal Act ; and so, the rates prescribed by clause { b ) can be validly 
imposed during the said period. But it is obvious that the third period covered 
by the Finance Act XI of 1962 and the notification issued under it has not been 
included in the retrospect've amendment irtrodiced by section 2 ; this period ranges 
between 26th March, 1962 and the 9th September, 1964 ; and so, the rates pres- 
cribed by the notification issued Under the relevant provisions of the said Financg 
Act are not re-enacted by the amendment made by section 2. In other words, 
section 2 does not purport to re-enact, by retrospective amendment, the rates 
prescribed by the notification issued under the Finance Act XI of 1962. We are 
inclined to take the view that the draftsmen of the Act have referred to the first 
period unnecessarily in the said proviso, and have failed to refer to the third period, 
through oversight. This infirmity tends to show that the drafting of section 2 
has been casual and somewhat careless. As we will presently point out, the conse- 
quence- would be that the higher rates prescribed for the period between 26th 
March, 1962 and the 9th September', 1964 by the notification issued under Finance 
Act XI of 1962, are not saved by the general provisions of section 4 of the Act. It 
is to the said provisions that we must now turn. 

Section 4 consists of three parts. In its first part, it provides that the several 
sections of the three Finance Acts enumerated by it, shall not be deemed to be invalid, 
or ever to have been invalid, during the period there specified, merely by reason of 
the fact that Article 255 of the Constitution had not been complied with. Fart 2 
of the said section provides, inier alia, that the tax levied, paid or p?.yablc during 
the period as amended by the said specified Acts, shall be deemed always to have 
been validly levied, paid or payable; and Part 3 prescribes that the aforesaid enact- 
ments shall be, and be deemed always to have been, validly enacted, notwithstanding 
the aforesaid defects. The question which arises for our decision is whether this 
section is valid. 

In dealing with this question, we must, of course, bear in mind the fact that 
the Act and all its provisions have received the assent of the President ; and so, 
p'rima facie , the assent of the President to the Act would help the Act to validate 
the provisions of the earlier Acts which were not enforceable by reason of the fact 
that they had not secured his assent as required by Article 255. But can the assent 
of the President to the Act serve the purpose of making section 4 valid ? What section 4 
in truth and in substance says is that the failure to comply with the requirements 
of Article 255 will not invalidate the Finance Acts in question and will r.ot invalidate 
any action taken, or to be taken, under their respective relevant provisions. In 
other words, the Legislature seems to say by section 4 that even though Article 255 
may not have been complied with by the earlier Finance Acts, it is competent 
to pass section 4 whereby it will prescribe that the failure to comply with Article 
255 does not really matter, and the assent of the President to the Act amounts 
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to this that the President also. agrees that. the Legislature is empowered to say that f, 
the infirmity resulting from the non-compliance with Article 255 does not matter.!' 
In our opinion, the Legislature is incompetent to declare that the failureto comply t 
with Article 255 is of no consequence'; and, with respect, the assent, of the President r< 
to such declaration also does not serve the purpose. which subsequent assent by the 
President can serve under Article 255.. 

The learned Advocate- General has strenuously . contended before us that 
we should look at the substance of the matter and not decide the validity of section 4 
merely because the words used in it may not be happy or appropriate.', We agree- 
that questions of this character must be judged on consideration of substance and 
not merely of form, and we have tried to read section 4 as favourably as, we can „ 
while appreciating the argument of the learned Advocate-General ; but the words \ 
used in all the three parts of section 4 are clear and unambiguous ; they indicate , 
that the Legislature thought that it was competent to it to cure, by its own legislative , 
process, the infirmity resulting from the non-compliance with Article 255 when it 
passed the earlier Finance Acts in question, and it was probably advised that such 
a legislative declaration would be valid and effective, provided it received the assent 
of the President. In our opinion, the approach adopted by the . Legislature in 
this case is entirely misconceived. The Legislature, no doubt, can validate an- 
earlier Act which is invalid by reason of non-compliance with Article 255 and . such 
an Act may receive the assent of the President which will make the Act effective. 
The Legislature cannot, however, itself declare by a statutory provision that the 
failure to comply with Article 255 can be curred by its own enactment, even if 
the said enactment received the assent of the President. In our opinion, even the 
assent of the President cannot alter the true constitutional position under Article 255. 
The assent of the President cannot, by any legislative process, be deemed. to 
have been given to an earlier Act at a time when in fact it was not so given! In 
this context there is no scope for a retrospective deeming provision in regard to the 
assent of the President. It is somewhat unfortunate that the casual drafting of 
section 2 leaves the period covered by Act XI of 1962 and the notification issued' 
thereunder as unenforceable as before, and the omnibus and general provisions of 
section 4 are of no help in regard to the said period. ’• - • / 

The learned Advocate-General strongly relied on the last part of section 4. 
This part provides that the aforesaid enactments shall be, and be deemed always 
to have been, validly enacted, notwithstanding the aforesaid defects. The clause 
“notwithstanding the aforesaid defects” emphatically points to the fact' that the 
Legislature thought that it could legislate, retrospectively, and by such retrospective 
legislation, it could itself cure the infirmity in question. What has been overlooked 
by the Legislature is the fact that the infirmity in question can be cured only by 
obtaining the assent of the President and not by any legislative fiat. We have given 
oUr anxious consideration to the problem raised by the wording of section 4and we 
have come to the conclusion that it -would not be possible to uphold its validity. 

On many occasions, this Court has tried to look at the substance of the matter arid 
determine the issue in spite of the fact that the words or expressions used .in the 
relevant provisions are either slovenly inappropriate or unhappy.. But in the present 
case, however benevolently or favourably, we look at the provisions of . section . 4, 
we see no escape from the conclusion that in enacting it, the Legislature appears 
to have clearly assumed that it can by itself cure the infirmity resulting from the 
non-compliance with Article 255 and all that it has to do in such a case is to obtain 
the assent of the President to its own view about its power to cure such an infirmity. 

We are ...satisfied that it is necessary that the true position in regard to the scope 
and effect of Article 255 must be clearly brought out in order to avoid any mis- 
apprehension in future. 

In support of his argument that the form adopted by the Legislature in enacting 
Section 4 is not inappropriate, the learned Advocate-General has referred us - to a 
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decision of* this Court in M. P. V. Sundaraumwr & Co. v. The State of Andhra Piadesh 
and another 1 . It is true that in that case, section 2 of the Sales Tax Laws Vali- 
dation Act, 1956 (VII of 1956), which is a Central Act, used phraseology which is 
similar to the phraseology adopted by section 4 of the Act ; but it would be fallacious 
to compare the said provision with section 4, because the ban which section 2 of 
the said Act intended to lift could validly be lifted by a Parliamentary statute. 
Article 286 (2) of the Constitution which was in force at the relevant time had 
provided, inter alia that except in so far as Parliament may by law otherwise provide, 
no law of a State shall impose, or authorise the imposition of, a tax on the sale or, 
purchase of goods where such sale or purchase takes place in the course of ipter-State 
trade or commerce. What section 2 of the said Act did was to make a law as 
expressly authorised by Article 286 (2) ; and naturally in exercise of the power 
conferred on it by the said provision, it enacted the provisions of section 2 and 
made them retrospective. It is significant that the power to lift the ban which 
was exercised retrospectively by Parliament, vested in Parliament and rot in any 
outside authority like the Pres'dent; and so, Parliament was perfectly competent 
to validate the several State Acts which were held to be invalid, by adoptirg the 
legislative expedient of making alaw as authorised by Article 286 (2) and providing 
for its retrospective operation. The position with regard to section 4 is logically 
and fundamentally different ; the infirmity which rendered the earlier Finance Acts 
Unenforceable, could be cured not by the Legislature itself acting on its own, but 
by the assent of the President ; and in so far as the Legislature by enacting section 4 
purports to prescribe by its own fiat that the infirmity in question should be deemed 
to have been cured, it has clearly exceeded its legislative jurisdiction. Therefore, 
we do not think that decision of this Court in Sundararamier & Cods case 1 can be of 
any help to the learned Advocate-General in support of his argument that section 4 
has been validly enacted. 

There is one moie point which still remains to be considered. Mr. Tiwari uiged 
that the letrospective operation of the amendment made by section 2 of the Act in 
section 3 (1) of the principal Act, should be held to be unconstitutional inasmuch 
as the retrospective operation of the provision prescribed by clause ( h ) of the proviso 
added by section 2 suffers from the infirmity that it imposes enhanced tax duty 
retrospectively. His argument is where a taxing Statute purports to impose a 
tax retrospectively, it necessarily involves an element of unreasonableness and t iat 
virtually amounts to contravention of the citizens’ fundamental rights guaranteed 
under Article 19 (1) (/) or (g) of the Constitution. For the purpose of the present 
writ petition, we will assume that notwithstanding the proclamation of emergency 
issued by the President under Article 352, the constitutional bar created by Article 
358 does not operate against the petitioner inasmuch as he relies Upon the contraven- 
tion of his fundamental right prior to the date of the proclamation. It is on ia 
assumption that we wish to deal with the contention raised by Mr. Lwari. m 
oui opinion, the said contention is plainly unsound. We have already sta c 1 
the power to make laws involves the power to make them effective piosprc i 
as well as retrospectively, and tax laws are no exception to this rule. So, it wou 
idle to contend that merely because a taxing statute purpoits o °P 
retrospectively, the retrospective operation per se involves contravention o re 
mental right of the citizen taxed under Article 19 (1) (/) or (g). I lS 
cases may conceivably occur where the Court may have to consider the question as ™ 
whether excessive retrospective operation prescribed by a taxing s a u e 
to the contravention of the citizens’ fundamental right ; and in dealing 
? c i ucr >tion, the Ccurt may have to take into account all the relevant an u 
facts and circumstances in relation to the taxation. In the prcsent casc aving 
regard to the legislative background of the provisions prescribed by - section 
there can be littfe doubt tha f therc is n0 element of unreadableness 

m the retrospective operation of clause (b) of the proviso added by the said 
torection3_(i)_ orthe principal Act. - 
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The result is that section 2 of the Act is valid and the 'tax in question can. be • 
recovered from the petitioner for- the periods covered by clauses (a) and (b) of the 
proviso as therein prescribed. In this connection, it will be recalled that the pro- 
vision prescribed by clause (a) of the proviso is really ; superfluous, because the same 
tax could have been validly recovered at the prescribed rates Under the notification 
issued on 30th April, 1959 under section 3 of the principal Act. But as we have 
already pointed out, the period between 26th March, 1962 to 9th September, 1964 
is not covered by the provisions inserted by section 2 infection 3 ( 1 ) of the principal 
Act ; and so, the provisions of section 2 are of no assistance to the respondents in 
imposing a tax against the petitioner at the enhanced rates initially prescribed by 
section 9 of the Finance Act XI of 1962. If we had held that section 4 of the Act 
was valid, then the imposition of the tax at the enhanced rates prescribed by the 
said section 9 would also have been valid ;but in view of the fact that we have come 
to the conclusion that section 4 is invalid , -it follows that the tax which can be legiti- 
mately and validly imposed against the petitioner for the said period must be levied 
Under the notification issued on 30th April, 1959 1 under section 3 of the principal 
Act. No doubt, Mr. Tiwari attempted to argUe that in view of the fact that the 
said section 3 had been amended by section ’9 ‘ bf the Finance Act XI of 1962 the 
notification issued under the original section 3 of the principal Act ceases to be 
operative. This contention is clearly misconceived. If the said Finance Act is 
unenforceable and the notification issued thereunder is of no effect, then section 3 
of the principal Act would remain unamended for the period in question and the 
notification initially issued Under it would be operative. 

As a consequence of this conclusion, it follows that the petitioner is entitled to 
claim that the tax assessed against him in respect of his vehicles for the period between 
26th March, 1962 and the 9th September, 1964 at the enhanced rates is invalid, and 
that the taxing authorities concerned will have to levy the tax at the rates prescribed 
by the notification issued on the 30th April, 1959 under section 3 of the principal 
Act as it originally stood. It is true that this result sounds very anomalous, because 
for the period immediately preceding the period in question, the tax is validly 
recoverable at the enhanced rates, whereas for the period in question, it has to be 
recovered at a lower rate ; but for this anomaly, the defective drafting of section .2 
and section 4 of the Act is entirely responsible. ■ <. 


Beforecwc part with this petition, we would like to refer briefly to two decisions 
of this Court to which reference was made during the course of the arguments before 
us. In Rai Ramkrishna and others v. The State of Bihar 1 , the validity of . the Bihar 
Taxation on Passengers and Goods (Carried by Public Service 1 Motor Vehicles) 
Act, 1961 (XVII of 1961) was challenged on the ground that it sought to validate 
taxes already recovered under an invalid Finance Act. Rejecting the argument 
that such retrospective validation of tax illegally recovered amounts to the contra- 
vention of the citizens’ fundamental right under Article 19 (1) (f) or (g), this Court 
held that if in its essential features a taxing statute is within the competence of the 
Legislature which passed it, its character is not necessarily changed merely by its 
retrospective operation so as to make the said retrospective operation either 
unreasonable or outside its legislative competence. 

A similar view has been expressed by this Court in Jaora Sugar Mills (Put.), 
Ltd. v. The State of Madhya Pradesh and others 2 . - 

The result is, the writ petition is partly allowed and the impugned orders of 
assessment are set aside in so far as they relate to the period between ,2.6th March, 
■1962 and the 9th September, 1964, and we direct the assessing authorities to levy 
a proper assessment in the light of this judgment. , The assessment orders in respect 
of the remaining period are valid and the petitioner’s prayer that they should be set 
aside, is rejected. In view of the fact that the petitioner has succeeded only partially, 
we. direct that parties should bear their own costs. . . . ‘ r: 

Y.K. . Petition partly allowed. 


i. ( 1964 ) 2 S.GJ .749 : " ( 1964 ) t S.C.R .897 2 ;.. Since reported in (ig67) 1 S.C.J. 98. • 

AJ.R. 1963 S.G. 1657- ' r *' : ■ ‘ 
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THE SUPREME COURT OF INDIA. 

(Ciyil Appellate Jurisdiction.) 

Present : — -J. C. Shah, V. Ramaswami and V. Bharoava, JJ. 
Commissioner of Income-tax, Calcutta Appellant * 

v. 

Bidhu Bhusan Sarkar (Deceased) through his legal represen- 
tative . . Respondent. 

Income-lax Act (XI of 1922), sections 5 (7-A) and 34 — Back assessment — Initiation by and pendency of 
proceedings before two Officers — Order by one “ the case is therefore filed ” — Scope of the order — Transfer of 
case — “ Case ” includes pending proceedings as well as proceedings to be instituted — JVo specific case pending — 
Order of transfer — Valid — Words and Phrases — “ Filed ” — “ Case ”. 

For the assessment year 1947-48, after the assessee had filed a voluntary return on 22nd Decem- 
ber, 1947, the assessee’s place of business, as a result of change in the territorial jurisdiction, came with- 
in the jurisdiction of another office containing a Principal Officer and Additional Officers. The Addi- 
tional Officer within whose jurisdiction the case of the assessee fell, issued a notice of back assessment on 
23rd February, 1950. In the meantime the assessee had filed another voluntary return before the 
Principal Officer on 31st March, 1949, in respect of his incomefrom military contracts. The Additional 
Officer in respect of the proceedings pending before him, made the order “ the case is, therefore, 
filed ”, The Principal Officer cancelled the proceedings pending before him on 12th February, 1952, 
and on the same day issued a notice of reassessment, resulting in an order of assessment dated 31st 
January, .1953. In the appeal against the order, the Principal Officer himself conceded his lack of 
jurisdiction over the assessee and requested that the assessment should be set aside. The Appellate 
Commissioner set aside the assessment and directed that the assessment should be completed accord- 
ing to law by the Officer having proper jurisdiction. On 30th December, 1955 the Commissioner 
transferred the case to thfc file of the Principal Officer. The order made by the Appellate Commis- 
sioner was set aside by the Tribunal on 23rd April, 1957, in appeal. In the meanwhile as a result of 
the transfer order and direction of the Appellate Commissioner the Principal Officer, on nth Febru- 
ary 1956, had made an order of reassessment after notice. On the High Court holding against th e 
Revenue in reference, the Revenue appealed. 

Held, that the word “ filed ” should be interpreted, in the circumstances, as being equivalent to 
“ disposed of” so that after that order, no proceedings on the basis of notice dated 23rd February 
J950 remained pending before the Additional Officer. The Principal Officer became seized of the 
jurisdiction to take proceedings against the assessee after the date of transfer and as the proceedings 
were commenced with the issue of a notice dated nth February, 1956, and the actual order of assess- 
ment was made on 2nd May, 1956, within one year of the date of the notice, it was a valid order of 
assessment and was not barred by time. 

The Additional Officer was aware of the pending proceedings before the Principal Officer and 
his intention in making the order “ the case is, therefore, filed ” was to drop .the proceedings pending 
before him. 

Even if the order of the Additional Officer was an invalid order, its effect cannot be that the pro- 
ceedings before him must be held to have continued after that order was made by him. Even an 
invalid order terminating the proceedings has the effect of terminating them; and unless that order 
was vacated by a higher authority, it remains in full force, and takes full effect. That order would not 
be totally without jurisdiction ; at best, it was an order not contemplated by law and it could not 
be treated as a non-existing order. 

The Explanation to section 5 (7-A) makes it clear that the word “ case ” in relation to any person 
whose name is specified in the order of transfer, means all proceedings under the Act in respect of any 
year which may be pending on the date of the transfer, and also includes all proceedings under the 
Act which may be commenced after the date of the transfer in respect of any year. The word “ case " 
is thus used in a comprehensive sense of including both pending proceedings as well as proceedings 
to be instituted in future. An order of transfer could be made even if no specific proceeding was 
pending. 


* G.A. No. 40 1 of 1965. 


3rd October, 1966. 
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Appeal from the Judgment and Ol der dated 'the 10th January, 1962. of the High 
Court at Calcutta in Income-tax Reference No. 22 of 196 0. 

S. V. Gupte, Solicitor-GeneraLof .India (N. D. Karkhanis and R. N. Sachl/iey, : 
Advocates, with him), for Appellant. ' ’■ 

A. K. Sen, Senior Advocate (P. K. Mukherjee and S. K. Banerjee, Advocates j 
with him), for Respondent. 


The Judgment of the Court was delivered by 1 ; . '• r- r'-.w 

Bhargava, J.— The assessee in the proceedings out of which this appeal has arisen 
was Bidhu Bhushan Sarkar, who died and is now represented in .these proceedings 
through his legal representative. The assessee used to be assessed by the Income- . 
tax Officer of District 24 Parganas in Bengal. For the assessment, year 1947-48, 
the assessee filed a voluntary return before the Income-tax Officer on 22nd December, 
1947, showing a net loss of Rs. 330. This return was filed without any notice under 
section 22 (2) of the Income-tax Act having been served on him. Before any proceed-, . 
ings could be completed on that return, there, was change in territorial jurisdiction 
and as- a result, the assessee’s place of business came within the jurisdiction of th‘e : 
Income-tax Officer, District I (2), Calcutta. .. In this Income-tax Office, there. were, a 
number, of Income-tax Officers. The senior most Income-tax Officer used to be 
designated as Income-tax Officer, District I (2), and was treated as the Principal 
Income-tax Officer (hereinafter referred to as “ the P.I.T.O.”). Since there were ’a 
number of Additional Income-tax Officers, there was distribution of jurisdiction, 
and the case of the assessee fell within the jurisdiction of the 8t)i Additional Income- 
tax Officer, District I (2) (hereinafter referred to as “the A.I.T.O.”), and conse- 
quently, came up before him. On 16th January, 1949, the A.I.T.O. started depart- 
mental proceedings with the object of taking proceedings under section 34, presuma- 
bly because he considered the voluntary return declaring a loss of Rs. 330 as invalid. 
He, therefore, issued a notice, under section 34 on 23rd February, 1950. In the mean- 
time on 3 1st March, 1949, the assessee had filed another voluntary return for the same, 
assessment year in respect of his income from military contracts before the P.I.T.O., 
and in this return he declared a loss of Rs. 11,33,940.. The proceedings pending; 
before the A.I.T.O. in pursuance of his notice dated 23rd February, 1950, came up 
before him on the 4th February, 1952. On that date, he passed the following order 
which may, for convenience, be reproduced in full, as this case turns mainly upon’ 
the interpretation of this order : — • • ••• ! ■ 

“ Mr. Kalipada Bose, constituted attorney, appears and submits that the old return already' 
submitted may be treated to be submitted in response to notice under section 34 (1) (a) . Thcincome 
should be taken in the assessment of the military contract income for which there is another file. 
The case is, therefore, filed.” • • ‘ .... : 


The proceedings before the P.I.T.O. on the voluntary return filed by the, assessee 
on the 31st March, 1949, w, ere continuing;, and , in those. proceedings he issued a 
notice under section 23 (2) on 1st August, 1950. Subsequently, on 12th February,; 
1952, he cancelled those proceedings on the view that a voluntary return of loss was 
not valid, took proceedings under section 34, and issued a notice under that section 
on the same day.- These proceedings under section 34 culminated in an order of 
assessment by the P.J.T.O. under section 34 (4) passed on 31st January, 1953. The 
assessee filed an appeal againstthat order of assessment and when the appeal came up, 
the P.I.T.O. himself drew the attention of the Appellate Assistant Commissioner to 
the fact that he had no jurisdiction over the assessee as there was already a file of 
the assessee with the A.I.T.O. He, therefore, requested that the assessment should be 
set aside as it was void ab initio. The Appellate Assistant Commissioner accepted 
this request of the P.I.T.O., set aside the assessment on 7th December, 1955, ..and 
made a direction thatthe assessment could be completed according to law by the 
officer having proper jurisdiction over the case. Thereafter, on the. 30th December, 
1955, the Commissioner of Income-tax made an order transferring the case of thc r 
assessee from the A.I.T.O. to the P.I.T.O. There was an appeal by the assessee 
against thedirection of the Appellate Assistant Commissioner thatthe assessment 
should be completed by the officer having proper jurisdiction oyer the case. That : 
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appeal was allowed by the Income-tax Appellate Tribunal on the 23rd April, 1957 
and the direction of the Appellate Assistant Commissioner was set aside. In the 
meantime, in pursuance of the direction of the Appellate Assistant Commissioner 
contained in his order dated 7th December, 1955, and the order of transfer by the 
Commissioner made on 30th December, 1955, the P.I.T.O., on 11th February, 1956, 
issued a fresh notice under section 34 to the assessee, and in pursuance of that notice, 
made an assessment on 2nd May, 1956. 

Against this assessment dated 2nd May, 1956, there was an appeal to the 
Appellate Assistant Commissioner challenging the assessment on various grounds, 
one of which was that the notice dated 11th February, 1956, was invalid, because the 
proceedings instituted on rihe notice under section 34 dated 23rd February, 1950, 
were s'.ill pending, and while those proceedings had not terminated, another fresh 
notice under section 34 could not be validly issued. A further ground was lhat if 
the notice dated 23rd February, 1950, is considered as still effective, whcnlhe assess- 
ment was made on 2nd May, 1956, that assessment was barred by time. These 
pleas were accepted by the Appellate Assistant Commissioner, but the Inccrre-tax 
Appellate Tribunal, on appeal, teversed his decision and decided both the points 
against the assessee and in favour of the Department. On an application under 
section 66 (l), the Tribunal then referred the following two queslions for opinion 
of the Calcutta High Court : — 

“(1) Were the notice under section 34 issued by the Principal Income-tax Officer on 11th 
February, 1956, and the assessment raised in pursuance thereof, valid in law, in view of the fact that 
the proceedings commenced by the 8th Additional Income-tax Officer under section 34 on the basis 
of notice dated 23rd February, 1950, were ‘ filed’ ? 

(2) Whether on the facts and circumstances of the case, the assessment dated 2nd May, 1956 
made by the Principal (main) Income-tax Officer, Dist. I (2) was barred by time ? ” 

The High Court disagreed with the view of the Tribunal and held t hat the notice 
dated 23rd February, 1950, was valid and proceedings on it were continuing so that 
the Revenue Authorities could not extend the period of limitation by assessing after 
the expiry of eight years by issuing a second notice on the eve of the expiry of eight 
years to obtain a period of one additional year from the date of the service of the 
second notice. The assessment was, therefore, held to be barred by limitation on 
the ground that it should have been completed by 31st March, 1956. This appeal 
has now been brought up to this Court by the Commissioner of Income-tax, Calcutta, 
on a certificate granted under section 66-A (2) by the High Court. 

It appears in this case that at one stage there was a contest between the parties 
as to whether the notice dated 23rd February, 1950, was validly issued under section 
34 or not. Even before the High Court it seems that some attempt was made on 
behalf of the assessee to raise the question that the notice dated 23rd February, 1950, 
under section 34 was invalid on the ground that it was issued without completing the 
assessment on the voluntary returns submitted on 22nd December, 1947 and 31st 
March, 1949. On behalf of the Commissioner, the contention before the High 
Court was that on the question referred to the Court it was not open to the 
assessee to raise this contention. The objection raised by the Commissioner was 
rightly accepted by the High Court. It is plain from the two questions referred to 
the High Court that the High Court was not called upon to express any opinion 
about the validity of the notice dated 23rd February, 1950. The first question referred 
to the Court—it was not open to the assessee to raise this— whether, in view of the 
fact that proceedings, commenced by the A.I.T.O. on the basis of notice dated 23rd 
February, 1950, were merely filed, the notice under section 34 issued by the P.I.T.O. 
and the assessment based on it were valid in law. The only other question was whe- 
ther the order of assessment dated 2nd May, 1956. made by the P.I.T.O. was barred by 
time. Neither of these questions enlarged the scope of the reference before the 
High Court so as to permit it to examine the validity of the notice dated 23rd F ebruary, 
1950, and the Court, therefore, was right in refusing to go into this question. 

In this appeal, consequently we are only concerhed with the correctness of the 
mswer returned by the High Court to the two questions referred to it_by the Tribunal, 



248 


. THE SUPREME COURT JOURNAL. 



(1967 


The answer given by the High Court to the . two questions referred to it is clearly 
based on the view taken by that Court that the order of the A.I.T.O. dated 4th 
• February, 1952, did not, terminate' or put an end to the proceedings which "were going - 
: on b efore him in pursuance of the notice under section '34 dated 23rd February, 1950 
;and.it is the correctness of this .view of the High Court that has to be examined a -J 


Learned Solicitor-General, appearing on behalf, of. the Commissioner, urged 
before us that in interpreting the effect of the order made by the A.I.T.O. on the 4th 
February, 1952,. we should try to discover what was the real intention of the A.I.T.O. 
when he ordered that .the case is “filed.” The intention has to be inferred from all 
the surrounding circumstances in which the. order was made. At the time when 
this case came' up before him' dm 4th February, 1952, the A.I.T.O. was expecting- a 
return to be filed by the assessed in response to the notice which had been issued by 
him under section 34. A constituted attorney appeared for the assessee and requested 
that the return already filed onthe 22nd December, 1947 may be treated as the return 
submitted in response to the notice. The A.I.T.O} noted this fact. Further, fit 
appears that lie was already aware thafanother proceeding on the basis of a .volun- 
tary return was^ pending before the P.I.T.O., and consequently, in his order;, he 
recorded his opinion that the income (referring to the income to. which the voluntary 
return dated 22nd December, 1947, related) should be taken in the assessment of the 
military contract income for which there was another file. This remark. recorded 
by him in his order gives a clear indication that he felt at that stage that it would not 
be right for him to continue the proceedings which. were pending before him, obviously 
because another proceeding for assessment of the same assessee was pending before 
his senior officer, viz., P.I.T.O. He, therefore, ordered the case to be filed; In 
making this order, the only. intention the A.I.T.O. could have was that the proceed- 
ings before him should no longer remain in existence as being unnecessary proceedings. 
The very income which he was called upon to assess to tax was to be' taken, into. 
account by his senior officer and, therefore, liefelt that heshould not continue simul- 
taneous proceedings for the same purpose as the proceedings before his senior; officer. 
In ordering that the case be filed, therefore, he clearly intended that the proceedings 
before him should be terminated or dropped. There is no indication in the order 
that what the A.I.T.O. intended was that the proceedings before liim should continue 
to remain pending and should be dealt with by him at a subsequent stage. ' In fact, if 
the A.I.T.O. had thought that those proceedings before him had to continue and 
he did not want any conflict with his senior officer, the order that he would have made 
in the circumstances before him was that these proceedings be also submitted to the 
P.I.T.O. He seems to have considered it unnecessary to do so, because his opinion 
was that, in the assessment proceedings going oh before the P.I.T.O;, the income 
to which the proceedings before him related would also be’ included, so that there 
was no need for any proceedings remaining in existence before him. : The intention, 
thus, clearly was to drop the' proceedings and not to continue them any further. 
Of course, he could have expressed his intention more clearly by saying that he was 
cancelling the proceedings before him, or was terminating them. We think that the 
learned Counsel for the Commissioner has rightly contended that, in the circum- 
stances of this case, the word “filed” should be interpreted as being equivalent to 
“ disposed of”, so that after that order, no proceedings on the basis of notice dated 
23rd February, 1950, remained pending before the A.I.T.O. In effect, therefore, 
what he did was to terminate the proceedings before him without making any} 
order of assessment, on the ground that the order of assessment in respect of the 
income in question wb&ld be made by the P.I.T.O. in the proceedings before 
. him. ... - / ... : .. ‘ \ •„ /V, 

. An order in language hot contemplated by the. Income-tax Act in proceedings 
oh a notice under section 34 (1) came for interpretation before this Court in Esthuri 
Aswathiah v. Income-tax Officer, Mysore ; State 1 . In that case, the assessee . had 
submitted a return showing that he had no assessable income. Thereupon, the 
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Income-tax Officer made an order “ no proceedings.” Subsequently, when a notice 
under section 34 (1) for re-assessment was issued, an objection was taken that the 
notice was incompetent," because proceedings on the return filed were still pending. 
This Court held that the submission that the previous return “ had not been disposed 
of” and until the assessment pursuant to that return was made, no notice imder 
section 34 (1) for re-assessment could be issued, had no substance. It was further 
held' that the Income-tax Officer had passed the order “ no proceeding” and such an 
order, in the circumstances of the case, meant that the Income-tax Officer accepted 
the return and assessed the income as (t nil”. In that case, thus, the order “no 
proceedings” was interpreted in the light of the circumstances in which that order 
was passed. In the case before us, the order directing that the case be filed has to be 
similarly-interpreted in the circumstances in which It was passed ; and as we have 
indicated above, the only proper interpretation is that the A.I.T.O. intended to 
conclude the proceedings before himself in view of the fact that proceedings were 
going on before his senior officer. 

Our attentionwas alsodrawnto a decision of the Calcutta High Couit in Haji 
Mohamecl Mian v. The Commissioner of Income-tax, Calcutta 1 in which the judgment 
was delivered on 23rd February, 1965. In that case also, proceedings had begun 
on the basis of a notice under section 22 (2) of the Income-tax Act, and, at a later 
stage, the Income-tax Officer ordered that the proceedings be filed on the ground that 
no return had been filed by the assessee in response to the notice. The order of the 
Income-tax Officer was interpreted as amounting to dropping of the proceedings, 
and it was further held that the dropping of the proceedings meant the termina- 
tion thereof without any order of assessment. In that case also, therefore, the 
subsequent issue of notice under section 34 was held to be valid and not vitiated on 
the ground that proceedings for assessment in pursuance of the notice under sec- 
tion 22 (2) were still going on. 

Mr. A.K. Sen, on behalf of the assessee, urged before us that once proceedings 
had been started under section 34 by issue of the notice dated 23rd February, 1950, 
the proceedings brought into existence could not be dropped, because the scheme 
of the Income-tax Act is that such proceedings must end in some final order of assess- 
ment, even though that order may be to the effect that there is no taxable income 
and no tax is determined as payable. He relied on a decision of the Bombay High 
Court in P.T. Anklesaria and others v. Commissioner of Income-tax, Bombay South", 
in which the Income-tax Officer received a voluntary return, though without any 
notice under section 22 (2), issued a notice under section 23 (2), and again, after 
obtaining the permission of the Commissioner to issue a notice under section 34, 
he issued a notice under section 23 (2), and failed to issue any notice under section 
34. Thereafter, the Income-tax Officer made the following order : — 

. “ Return has been filed under section 34 claiming a loss of Rs. 74,140 only. Since I find that 
no income has escaped assessment, proceedings under section 34 are dropped.” 

In these circumstances, the High Court held that as there was a valid return 
voluntarily filed by the assessee, the order of the Income-tax Officer was invalid 
and bad in law. There was no provision by which the Income-tax Officer could 
refuse to assess the loss shown in the return, especially when he had actually issued 
a notice under section 23 (2) after the return had been made. It was urged before 
us that, on the principle laid down in that case, the order made by the A. I. T. O. 
directing that the case be filed must be held to be an invalid order as it was essential 
that he should have passed an order assessing the income and then determining 
the tax payable under section 23, even if the result of the determination was that 
the tax payable was nil. Even if it be accepted that the order made by the A. I. T. O. 
in the present case was invalid, its effect cannot be that the proceedings before the 
A. I. T. O. must be held to have continued after that order was made by him. Even 
an invalid order terminating proceedings has the effect of terminating them and 
in such a case, the appropriate method for correcting the illegality committed is to 


1. I.T. Ref. No. 128 of 1961. 
S C J— 32 


2. (1959) 35 I.T.R. 532. 
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have that order vacated by appellate or other.higher authorities having jurisdiction 
to intervene. As long as' the order is not set aside, it remains iniforce' and takes 
.full effect.' The order was not totally without jurisdiction ; at best, it was. an Order 
not contemplated by law and it could not be treated as a non-existent order. In the 
present case also, the order of the A. I. T. O. directing that the case be filed could 
have been set right on appeal, of by. a reference to the High Court, in' case the 
Tribunal refused to correct it. While it was. not set . aside,- the only conclusion 
possible is that. proceedings before the A.I.T.O. terminated and did not any longer 
continue to remain Tending. 

The High'Court, in dealing with this question, proceeded on the further basis 
that when the order of transfer was made by the Commissioner of Income-tax on 
30th December, 1955, this proceeding must have been treated as pending, 
because, otherwise, the order of transfer would not relate to any pending case 
at all. The High Court held : 

“ Therefore, when the transfer of the case was made under section 5 (7-A), it cannot be said 
that the notice issued by the Additional Officer had been wiped out or did not remain alive. If 
there was no case, there could not be any transfer of the case.” • 

We are unable to accept the view of the High Court that an order of transfer 
could not have been made unless some specific proceeding for assessment of the 
assessee to tax was actually pending. The Explanation to section 5 (7-A) makes it 
clear that the word ‘‘case” in relation to any person whose name is specified in the 
•order of transfer, means all proceedings under the Act in respect of any year which 
may be pending on the date of the transfer, and also includes ail proceedings under 
the Act which may be commenced after the date of the transfer in respect of any year. 
The word “ case ” is thus used in a comprehensive sense of including both pending 
proceedings as well as proceedings to be instituted in future. Consequently, an 
order of transfer can be validly made even if there be no proceedings pending for 
assessment of tax and the purpose of the transfer may simply be that all future 
proceedings are to take place before the officer to whom the case of the assessee is 
transferred. In the present case, the proceedings on the notice datcd.23rd February 
1950, had already been terminated. by the A. I. T. O. by his order directing that the 
case be filed. Consequently, the effect of the order of transfer was that all the 
records relating to the assessment of the .assessee had to be sent to the P.I.T.O. and 
this Was with the object that, in future, .all proceedings relating to assessment of this 
assessee were to' be taken by the P. I. T. O. and not the A. I. T. O. The order, does 
not .necessarily indicate that those proceedings which. the A. I. T. O. had actually 
terminated were 1 still to be treated as pending and to stand transferred as pending 
proceedings. . 

■Since the case of the assessee was transferred to the P. I. T. O. at the stage when 
no proceeding was pending before the A.I.T.O., the P.I.T.O., became seized of the 
jurisdiction 1 to take any proceedings against the assessee which the law permitted. 

It was clearly in exercise of this jurisdiction that ,the P.I.T.O. issued the subsequent 
notice dated 11th February; 1956. That notice was; therefore, competently Issued 
by him and was also valid, because it was issued before the expiry of eight years 
from the end of the relevant assessment year 1947-48. The notice haying been 
issued validly within the period of limitation permitted by section 34 (3) the actual 
order of assessment could be made validly before the, expiry of the period of one 
year from the date of the notice. The order of assessment dated 2nd May, 1956, 
was consequently a valid order and was not barred by time. ; 

. In the circumstances, the answer returned by the High 'Court to the two 
questions referred to it has to be held to be incorrect. Both the questions have to 
be answered against the. assessee and in favour of the Commissioner of Income-tax 
so that the answer returned by . the High Court to the two questions is set aside, the 
first question is answered, in the affirmative, and the second in the. negative. The 
appeal. is accordingly allowed with costs, in this Court as- well as in the High 
Court. 

, V.S. 


Appeal allowed. 
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RECENT DEVELOPMENT IN INDIAN FEDERALISM. 

By 

Brahma. Bharadvaja, 

'• Delhi-7. 


The results of the general elections of 1967 have brought to light some 
startling facts. The Congress party has lost its monopolistic hold on the national 
politics. The various opposition parties have emerged and captured Government 
in some eight States. The situation in some other States also is not stable, and 
so it will not be surprising if any other State follows the Haiyana-U.P. pattern. 
So long the Congress controlled the Governments both in the States and in the 
Union, the Centre-State relations were mostly an internal problem of the Congress 
party. But the conditions have changed, for the Union has a Congress ministry, 
and the States in many cases have ministries from the opposition, who are under 
no control of the Congress High Command. The question therefore arises what 
would be the basis and pattern of the Union-State relations now. and whether 
these relations would be influenced by a federal approach, or by unitary. So far, 
as the legal points are concerned, there are provisions for both of them in the 
Constitution. The problem is further complicated as there is no single oppo- 
sition party forming the Governments in the States. On the other hand, they are 
coalition of several, regional parties. Under this circumstance, there is danger 
of fissiparous tendencies. The centripetal forces have weakened the unifying 
grip of the Union. Can the Union tighten its authority over the State, and if so 1 
how? In brief the problem is of unity, uniformity and the autonomy of the 
States. An answer to such problem is suggested in the following pages. 

Federation implies that there are two sets of Governments, co-ordinate to 
each other, neither being subordinate to the other. Their spheres are defined, 
encroachment ofj which is prohibited. 1 “A federal State”, says Finer, “is one in 
which part of the authority and power is vested in the local areas while another, 
part is vested in a central institution deliberately constituted by an association 
of previously independent local States. Neither has the right to take away power 
and authority belonging to the other” 2 . Thus the federal principle means the 
method of dividing power so that the Central Government and the Governments 
of the units are each, within a sphere, co-ordinate and independent 3 4 . The 
principle, therefore, emphasises the fact that in each Government, there is com- 
plete want of subordination of the one to the other 1 . So a federation requires a 
written supreme constitution, constitutional distribution of power between the 
federal and the State Governments, and an independent authority to interpret 
the constitution. These are the essentials of a federation. 


1. Livingston, Federalism and Constitutional Change, p. 10. 

2. Finer, Theory and Practice of Modern Government, p. 166. 

3. Wheare, Federal Government, p. 11. 

4. “ Complete want of dependence” as proposed by A. K. Ghosal (Federalism in the Indian 
Constitution, Indian Journal of Political Science, October-December, 1953) cannot be stretched too 
far, because the modern state is dependent on the assistance and cooperation of several states both 
national and international . Secondly the very idea of federation indicates that the federating units 
are not self-sufficient. 
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The nature of the Indian Constitution is much debated by scholars. There 
are three main sets of opinion. The . first category consists of those who think' 
that the Constitution is federal in normal ’ times; but it is capable 'of being 
changed into a unitary type in emergencies. The Chairman of the Drafting Com- 
mittee remarked in the Assembly that “the Draft Constitution is Federal Consti- 
tution inasmuch as it establishes what may be called a Dual Polity. . . .each being 
endowed with sovereign powers to be exercised in the field assigned to them, res- 
pectively by the Constitution (but it) can be both unitary as well as federal ac- 

cording to the requirements of time and circumstances. In normal times it is framed 
to work as a federal system. But in times of War it is so designed as to make it ’ 
work hs though it was a unitary system” 5 . Jennings thinks that in the Indian 
Constitution national interest is supreme over the principle of federalism . 0 The. 
other extreme view is represented by IC. P. Mukerji who regards it as unfederal.’ 
On an analysis of the working of the Constitution, some hold that the trend is 
towards unitarianism rather than towards federalism . 8 The third category consists, 
of those who hold a moderate view. To them the Constitution of Indja is 
neither purely federal, nor unitary; it is federal with unitary features, or unitary 
with federal elements. So they regard it as ‘quasi-federal .’ 9 Some prefer to call it 
a ‘union constitution’, and think that it should never be called ‘quasi-federal ’. 10 

The supporters of federalism in the Indian Constitution advance two strong 
arguments. Firstly they claim that the States are sovereign in their respective 
fields . 11 “A local executive fully responsible to a local Legislature answers a 
good deal of local internal sovereignty, and sovereignty means statehood, limited 
as it may be by the distribution of powers ”. 12 The term ‘sovereign’ here appears 
to have been used in a loose sense and is no more significant than the word ‘auto- 
nomous ’. 18 The question of the nature of sovereignty of the States has, been 
reviewed by the Supreme Court in the State of West Bengal v. Union of India . 14 
The Supreme Court holds that “the distribution of powers, legislative and exe- 
cutive — does not support the theory of full sovereignty in the State so as to render 
It immune from the exercise of legislative power of the Union Parliament parti- 
cularly in relation to acquisition of property of the State. .. .The ground of 
absolute sovereignty of States which may not be interfered with by taking pro- 
perty vested in the State by Parliamentary legislation, has no legal basis ”. 14 On 
the other hand the Supreme Court, endorses the concept of superiority of the 
Union over the States which has been held by some scholars. 


5. Constituent Assembly Debates 4th November, 1948, This view has been endorsed by 

D. Basu, Commentary on the Constitution of India, Vol. I, Edn. Ill, 20; A. K. Ghosal, op. cit,.; 
Alexandrowicz, Constitutional Developments in India, p.170; Ramcliandran, Federal Supremacy 
in the Indian Constitution, the All India Reporter, December, 1952 ; K. Santhanam, Indian 
Federalism at Work, Indian and Foreign Review, Yol. I No. 7, January 15, 1964,; K. Santhanam 
Changing Pattern of Union-State Relations in India, Indian Journal of Public Administration 
Vol. 9, No. 3. __ 

6. Some Characteristics of Indian Constitution, p. 55. , 

7. Is India a Federation ? Indian Journal of, Political Science, (1954), p. 177 ;, S. P. Aiycr 
(Federalism and Social Change pp. 9-10) follows the same line of arguments. 

8. K.V. Rao, Centre-State Relations in Theory and Practice, Indian Journal of Political 
Science October-Decembcr, 1953 ; S. C. Gangal: An Approach to Indian Federalism, Pol. Science 
Quarterly, Vol . LXXVII, Vol . 2 ; Basu, Introduction to.the Indian Constitution. 

9. Wheare, Federal Government, p. 28. 

10. Aiyer, op. cit., p. 9. 

11. Constituent Assembly Debates, 4-11-1948. , 

12. Alexandrowicz, op. cit., p. 169. " 

13. D.N. Bannerjee, Some Aspect of Indian Constitution, p. 114. 

14. (1964) 1 S.C.R. 371 : A.I.R. 1963 S.C. 1241, 1255-65. 
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Secondly the argument is that the provisions which give the Constitution a 
unitary character, mainly relate to emergency. Where these provisions are not 
attracted the Constitution is federal. In normal times both the Union and the 
States have exclusive jurisdiction; neither can interfere with the jurisdiction of 
the other nor can delegate its function to the other. 15 Justice Mahajan thus 
observed In re Delhi Laws Act, “‘It is implicit in the demarcating of legislative 
fields that one legislature cannot by delegation of subjects that are exclusively 
within its jurisdiction clothe the other with legislative capacity to make laws on 
that subject as it will amount to an infringement of the constitution itself. It 
seems, therefore, that delegation of legislative power to that extent, is prohibited 
by the Constitution”. 10 

Any conclusion regarding the nature of the Indian Constitution should not 
be reached ignoring reference to certain provisions of the Constitution as, for 
example, the Centre’s power to issue directives to the States, its responsibility 
to ensure good constitutional Government in the States 17 and special position of 
the Governor in a State. In the following pages it is proposed to examine the 
nature and extent of the power of the Union to issue directives to a State. 

v. 

For a proper understanding of the scope of the power to give directions, it 
is essential to examine the provisions of Articles 256, 257 and 258 and some 
'expressions such as ‘State’, 'functions’, ‘power’, ‘authorities of the State’. One 
may give restricted interpretation to these words because the Articles are set in 
the chapter dealing with the administrative relations between the Union and 
the States. So the prima facie presumption is that the word ‘State’ refers to the 
State Executive only although in the provisions themselves there is no such sug- 
gestion. On the contrary, the provisions use, where necessary in the same Articles, 
such expressions as ’executive power of the State’, ‘executive power of the Union’, 
and ‘Government of a State’. In the absence of an epithet it is difficult to give the 
word a restricted meaning.. Under Articles 12 and 36 the expression ‘State’ 
expressively includes the Government and Parliament of India as well as the 
Government and Legislature of a State. 18 

Article 256 requires a State to exercise its executive power in such manner 
as to ensure compliance with the law made by Parliament. Article 257 (1) further 
provides that the executive power of every State shall be so exercised as not 
to impede the exercise of the ‘executive power of the Union’, In both the cases! 
the Union Government may issue directions to the State Government to secure 
compliance with the Union law or with the Union executive. The object of Article 
256 is that Union laws should not be disregarded by the State Government, 
whereas the object of Article 257 (l) is to avoid any conflict between the executive 
policy of the State and that of the Union. “So even within the sphere covered by 


15. Basu, op. cit. 

16. (1951) S.C.R. 747, 941 : 1951 S.C .J. 527 : A.T.R. 1951 S.C. 332. Reference under Article 
143 oj the Constitution oj India. It may be noted that various Parliamentary statutes have been 
delegating rule-making power to the governments of the States ; for example : The Probation of 
Offenders Act of 1958, the Wakfs Act of 1954, the Central Sales Tax Act of 1956, the Road Transport 
Corporation Act of 1950, the Administration of Evacuee Property Act of 1950, the State Financial 
Corporation Act of 1951, the Plantations Labour Act of 1951, the Hindu Marriage Act of 1955, 
The Pharmacy Act of 1948, the Prevention of Food Adulteration Act of 1954. 

17. The Union Government has exercised its power under this provision and set up 
Commissions to inquire into the affairs relating to the Chief Minister of Punjab and a former 
Chief Minister of Jammu and Kashmir. 

18 . Opinion of the Supreme Court of India on Special reference No. 1 of 1964, p. 27. 
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List II* the Union Executive shall have. the power to give directions to the State 
Executive so that the exercise of the State power may not . prejudicially affect the 
exercise of the executive power of the Union i.e., the administration of the Union 
or the concurrent subjects.” 19 , . ; 

In a system of demarcated jurisdiction it is difficult to foresee a situation 
where conflict between the State Executive and the Union Executive may arise. ; 
The occurrence of such a conflict is more probable where both the State and the 
Union exercise jurisdiction over the same subject. Since, the Constitution has 
defined the jurisdiction of the two, the possibility of such a conflict is remote. Thus 
the executive policy of the State with regard to subjects under List II cannot con- 
flict with the executive policy of the Centre in the sphere covered by List I. 
Under the Concurrent List both can exercise jurisdiction, but the Constitution . 
prescribes that a Union law supersedes the State law whenever the latter is repug- 
nant to the former. 20 Since under the Constitution executive power is coterminous 
with the legislative power 21 there is no possibility of conflict of jurisdiction in the 
executive field. - ; , - 

There is however one such possibility when Parliament delegates legislative 
power to a State Government either in the realm of List I or of List III. The State 
Government may exercise this power in a manner which does not conform, to the 
policy of the UnionGovernment. But it may be remembered that in such a case the 
State Government is acting merely as a delegate of Parliament. So it is always 
subject to supervision, direction and control by the latter. Parliament has every 
competence to control the discretion of the delegate either directly or through’ 
another delegate such as the Union Government or State Legislature. Hence there 
is no need for a constitutional provision for this purpose. 

The provision should be justified by the need when the Union, without dis- 
turbing the normal Government, has to interfere in a matter in which it has no 
competence. A conflict is likely to arise when both the Union and State have 
different policies and conflicting views on a matter. But in that case it would not 
be possible for the Union to control the State executive without controlling the 
State Legislature, because in a Parliamentary Government principal decisions for 
action are taken by the legislature in the fornrof enactments and resolutions. 
The executive is charged with the duty of carrying out the legislative, mandate. 
Thus the executive policy is subservient to the legislative policy. So the former 
cannot be controlled without interfering with the latter. If so. Article 256 (1) will 
enable the Union to curb the initiative which deviates from its policies. It is in this 
case that the existence of Articles 256 . and 257 (1) can be justified for no other 
case warrants their inclusion. 

The scope of the Articles 256 and 257 (i) appears to be wide and is not 
limited to those matters only to which the legislative power of Parliament or the 
executive power of the Union applies. Article 256 only states: “The executive power! 
of every State shall be so exercised as to ensure compliance with the laws made! 
by Parliament and any existing laws which apply in that State, and the executive 
powers of the Union shall extend to the giving of such direction to State as may 
appear to the Government of India to be necessary for that purpose”. Article 
257 (1) also reads “The executive power of every State shall be so exercised as not 


19. Basu, op. cit., Edn. IV, Vol. 4, p. 411. 

20. Article 254. 

21. Ramjawaya Kapur v. State of Punjab, (1955) S.C.R, 225 : (1955) 2 MX.3. (S.C.) 59 ; 
(1955) S.CJ. 504 ; A.I.R. 1955 S.C. 549. 
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to impede or prejudice the exercise of the executive power of the Union, and the 
executive power of the Union shall extend to the giving of such directions to a 
State as may appear to the Government of India to be necessary for that purpose”. 
These Articles do not state that only in the sphere where the Union exercises 
executive powers, it can issue directions. In all cases where a State enforces 
Union laws, it is a subordinate agent of the Union. It is a unit of administration 
and not of the federation. So these Articles appear to serve no useful purpose 
because it is well recognized that power to issue directives to a subordinate is 
inherent in the nature of the executive power. 

The above two Articles obviously make the executive power of a State 
secondary to the executive power of the Union, and vest the Union with power 
of general control and superintendence over the States. If the power to issue 
directives is held coterminous with the executive power of the Union, the con- 
clusion is obvious that the provision is meaningless because there can be no 
occasion for its application. The Constitution does not provide for concurrent exe- 
cutive jurisdiction — a jurisdiction where both the Union and the State can 
exercise powers. Under the List I the Union exercises executive powers but it 
has no such power as Parliament may confer on any other authority. 23 In the 
concurrent jurisdiction of List III it has no such power unless expressly con- 
ferred by Parliament. 23 Thus the executive authority of the Union ends where 
the authority of a State begins. There is no overlapping in the executive jurisdic- 
tion of the two. 2i It may be noted here that the Central Government has been 
issuing directives to the State Governments on various matters. It was in accord- 
ance with the direction from the Central Government that the Rajasthan Gov- 
ernment imposed tax on agricultural income, betterment levy, and also issued 
several orders under the Essential Commodities Act of 1955. 25 

Sanction behind the Directives. 

The nature of the directives is mandatory, not directory. Non-compliance with 
them may lead to serious consequences. Tt may sometimes result in the end of the 
normal parliamentary Government in the State. Article 365 of the Constitution 
clearly states: “Where any State has failed to comply with, or give effect to, any 
directions given in the exercise of the executive power of the Union under any of 
the provisions of this Constitution, it shall be lawful for the President to hold that 
a situation has arisen in which the Government of the State cannot be carried on 
in accordance with the provisions of this Constitution”. 

In this connection attention may be drawn to the special position of -the 
Governor as an agent of the Union Government. The Governor is appointed for 
a term, of five years but holds office during the pleasure of the President which 
may be withdrawn for any reason anytime before the expiry of the five year term. 
Further, the Governor is not responsible and answerable to any State^ agency. On 
the other hand it is his special responsibility to report to the President on the 
affairs in the State. He may therefore be an effective agent of the Union to carry 
on directives in the State. Recently the Union Cabinet took a decision to impose 
President’s rule in the Punjab ignoring the views of the Governor who was, as the 


22. Article 53 (3). 

23. Articles 73 (1), 162. 

24. Jennings also regards these provisions as of little value. ' Some characteristics of Indian 
Constitution, 69-70 

25. Iqbal Narain and P. C. Mathur, Union-State Relations in Indian' — A Case-study in 
Rajasthan, Journal of Commonwealth Political Studies, Vol. II, No. 2. 
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several newspaper reports indicated, opposed to such a decision. The. Governor 
was transferred to another Slate and a new Governor was appointed to facilitate, 
the implementation of the decision. The incident indicates that the Governor does 
not have an independent personality. 1 


The object of the Constitution seems to be to ensure stable and good Gov- 
ernment in the country, for the attainment of which federalism is only a means, 
The framers of the Constitution had little hesitation in sacrificing the federal 
principle in national interest. To preserve the unity, they have adequately streng- 
thened the Union to curb any fissiparous tendencies. The underlying principle of 
the Constitution appears to be a blending of unity, uniformity and local autonomy. 


[End of Volume (1967) 1 S.C.J. (Journal).] . 


1. How little the Union cares for the State Government is evidenced by the decision of the 
Centre to redefine the boundaries of the Punjab State on linguistic basis. It took the State govern- 
ment by surprise because it had consistently opposed any division of the State. 
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[Supreme Court.] 

J. M. Skclal and The State of Mysore v. 

G. K. Miller, JJ. Syed Ibrahim. 

mst February , 1967. Gr.A. No. 10 of 1965. 

Motor Vehicles Act (IV of 1939), sections 2 (18), (16), 33 and 42 (1) — Scope of 
ection 42 (1) — ‘ Transport vehicle ‘ public service ’ vehicle — Meaning of. 

Any motor vehicle used for carriage of passengers for hire or reward is regarded, 
vhen so used as a public service vehicle and therefore a transport vehicle. It is 
he use of the motor vehicle for carrying passengers for hire or reward which deter- 
nines the category of the motor vehicle whether it is adapted for that purpose or 
lot. It must follow that even if a motor vehicle is occasionally used for carrying 
lassengers for hire or reward it must be regarded when so used as a public service 
vehicle and therefore a transport vehicle and if it is so used without the necessary 
permit such use would be in breach of section 42 (1) and the owner who uses it or 
lermits it to be so used would be liable to be punished under section 42 (1) read 
vith section 123. 

The combined effect of section 42 (1) and the definitions of a ‘ motor vehicle 
1 ' public service vehicle ’ and a ‘ transport vehicle’ is that if a motor 
vehicle is used as a transport vehicle, the owner who so uses it or permits it to 
ie so used is required to obtain the necessary permit. It is the use of 
the motor vehicle for carrying passengers for hire or reward which deter- 
mines the application of section -5.2 (1). Therefore, whenever it is so used without 
the permit, there is an infringement of the sub-section. If the construction of that 
sub-section adopted by the High Court of Mysore were correct, it would mean 
that whereas an owner of a transport vehicle is required to have the permit, the 
owner of a motor vehicle not constructed or adapted as a transport vehicle can 
carry with impunity passengers for hire or reward without any permit therefor. 
Section 42 (1) has been enacted for the purpose of controlling vehicles carrying 
passengers, the object of such control being obviously to ensure safety of passengers. 
The construction accepted by the Mysore High Court would defeat the object for 
which the Legislature provided such control in the interest of and for the safety 
of passengers. The view taken by the Mysore High Court with respect is not correct 
and the view taken by the High Court of Madras is not only correct but is in 
consonance with the purpose and object of section 42 (1). 

R. H. Dhsbar and P. Nayyar, Advocates, for Appellant. 

G.R. Appeal alloiocd. 


[Supreme Court.] 

M. Hidayatullah, 

J. M. Shelat and 
G. K. Miller, JJ. 
23 rd February, 1967 . 


Sher Singh v. 
The State of U.P. 
Cr. A. No. 1 g 1 of 1964. 


Criminal trial— Evidence— Eye-witness— Appraisal of evidence — Relating of witness to 
parlies — Effect. 


The evidence of the eye-witnesses is consistent, convincing and credible. The 
Sessions Judge lost sight of the main issue, namely, whether what the eye-witnesses 
said was credible, in an attempt to examine the inter-relation of the witnesses. This 
is an inquiry of Amine up to a point but is not conclusive because^ there is no crime 
proved in small village communities where some kind of relationship cannot be 
established between witnesses and the victim and some petty quarrel shown to have 
taken place in the past between some of the witnesses and the accused. To decide 
a case on the basis of such circumstances, unless they are of great or significant 
magnitude, is to place reliance on collateral circumstances at the expense of direct 

S-NRC 
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evidence of guilt which really matters. Thr first serves as a check- ■upon. the 
latter but no more. The evidence of the eye-witnesses here is clear. The findings ■ 
of the High Court are supported by evidence of sufficient probative force. ’ ' V 

• . A. S. R. Chan, Senior Advocate (A. K. Nag, Advocate, with him), for Appellants, 

0. P. Ram, Advocate, for Respondent. . 

G.R. ’ — — • . Appeal dismissed, 

[Supreme Court.] 

K. N- Wanchoo, Mahant Harnam Singh s' 

R. S. Bachawat and Gurdial Singh' 

V. Bhargava, JJ. C.A. No. 1377 of 1966. 

24 th February, 1967. > 

Civil Procedure Code ( V of 1908), section 92 — Right to institute suit by persons having 
interest in the trust. ' " 

Mere residence in a village where free kitchen is being run for providing foed 
to visitors does not create any interest in the residents of the village of such a nature 
as to claim that they can institute a suit for the removal of the Mahant. The 
nature of the interest that a person must have in order to entitle him to institute a 
suit under section 92, Civil Procedure Code, was first examined in detail by the 
Madras High Court in T. R. Ramachandra Aiyar v. Pararneswaran Unni, I.L R. 42 
Mad. 360 . ' 

It is not necessary to refer to other opinions expressed by the learned Judges 
in that case in view of the decision of their Lordships of the Privy Council in. 
Vaidyanatha Ayyar v. Swaminatha Ayyar, L. R. 51 I.A. 282 , where they approved 
the opinion expressed by Sir John Wallis, C.J., in the case cited above, and 
held: “They agree with Sir John Wallis that the bare possibility, however remote, 
that a Hindu might desire to resort to a particular temple gives him an interest 
in the trust appears to defeat the object with which the Legislature inserted these 
words in the section. That object was to prevent people interfering by virtue of 
this section in the administration of charitable trusts merely in the interests of others 
and without any real intei’ests of their own. Agreeing with the view expressed 
by the. Privy Council, it was held that the plain tiffs-respondents, who were 
merely Lambardars and residents of village Jhandawala, had, in those capacities 
no such interest as could entitle them to institute this suit. 

In view of the above, it was held, it was unnecessary to express any opinion at 
all on the other main point decided against the appellant by the High Court, viz 
that there were sufficient grounds for the removal of the appellant from the office 
of the Mahant. 

Naunil Lai, Advocate, for Appellant. 

I. M. Obtroi, S. K. Mehta and K. L. Mehta, Advocates, for Respondent No; 1 . 

G.R. . . Appeal allowed. 

[Supreme Court.] . 

K.N. Wanchoo, The State of Assam v. 

R. S. Bachawat and The Gauhati Municipal Board, Gauhati. 

’ V. Bhargava, JJ. C.A. No. 1268 of 1966. 

24 th February, 1967. 

Assam Municipal Act. {XV of 1 957), section 298 — Proceedings against Board— Analogy 
of 'Article 31 x of the Constitution of India (1950) — If applicable. 

Where a provision like section 298, Assam Municipal Act, is fully complied 
with as in this case and the Board does not ask for an opportunity for personal 
hearing or for production of materials in support of its explanation, principles of 
natural justice do not require that the State Government should' ask the Board to . 
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appear for a personal hearing and to produce materials in support of the explanation. 
Merely because the State Government did not call upon the Board to appear for 
a personal hearing and to produce material in support of its explanation it cannot 
be held the principles of natural justice were violated. This ground in support 
of the order of the High Court therefore fails. 

The High Court has relied on decisions under Article 31 1 of the Constitution 
relating to removal, dismissal and reduction in rank of public servants and was 
apparently of the view that the State Government should first have considered the 
explanation and then made up its mind as to which one of the two alternatives 
provided in section 298 should be used and then presumably given a second notice 
to the Board to show cause why one of the alternatives tentatively decided upon 
should not be pursued. It is not correct to use the analogy of Article 31 1 for the 
purpose of section 298 of the Act. The issue of two notices under Article 31 1 is a 
very special procedure depending upon the language of that Article. There are 
no comparable words in section 298. There is no reason why when giving notice 
the State Government should not indicate to the Board tentatively which of the 
two alternatives it intends to pursue. Such tentative conclusion communicated 
to the Board does not mean that the State Government is not open to conviction 
at all and whatever the explanation it would pass an order in accordance with 
its tentative conclusion. There is therefore no reason to think that all proceedings 
subsequent to the issue of notice dated 9th June, 1964 were in this case a farce. 

S. V. Gupte, Solicitor-General of India {Jfaunil Lai, Advocate, with him), for 
Appellants. 

K. R. Chaudhuri and B. P. Singh, Advocates, for Respondent. 

G.R. Appeal allowed- 

[Supreme Court.] 

K. JV. Wanchoo, Panna Lai v. 

R. S. Bachawat and Murari Lai. 

V. Bkargaua, JJ. C.A. No. 866 of 1964. 

21th February, 1967. 

Limitation Act {IX of 1908), Article 164 — Interpretation of— Civil Procedure Code 
{V of 1908), Order 9, rule 13. 

Under Article 164 of the Indian Limitation Act, 1908, the period of limitation 
for an application by a defendant for an order to set aside a decree passed ex parte 
was 30 days from “the date of the decree or when the summons was not duly 
served, when the applicant had knowledge of the decree The onus is on the 
defendant to show that the application is within time and that he had knowledge 
of the decree within 30 days of the application. If the defendant produces some 
evidence to show that the application is within time, it is for the plaintiff to rebut 
this evidence and to establish satisfactorily that the defendant had knowledge of 
the decree more than 30 days before the date of the application. 

In this case, in his application for setting aside the ex parte decree, the appellant 
stated that he got the information of the passing of the ex parte decree in Suit No. 25 
of 1958 for the first time from the respondent on 13th April, 1959. It has been 
shown conclusively that this statement is false. 

The appellant had thus on 16th August, 1958, clear knowledge of the decree 
passed against him in Suit No. 25 of 1958 which he now seeks to set aside. Time 
began to run against him from 16th August, 1958, under Article 164 of the Indian 
Limitation Act, 1908. The application filed by him on 16th April, 1959, was, there- 
fore, clearly barred by limitation and was rightly dismissed by the Courts below'. 

S. G. Palwardhan, Senior Advocate, Rameshwar Hath and Mohinder Lfarain, 
Advocates of Mjs. Rajinder Narain & Co. and Prayag Das Agarwal, Advocate, with 
him) , for Appellant. 

J. P, Goyal and Ragkunatk Singh, Advocates, for Respondents. 

G.R. 

S— NRG 


Appeal dismissed. 
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[Supreme Court.] 

IC. J\ r . Wanchoo, Rajendra Prasad Jain?. 

R. S. Bachawai and Sheel Bhadra Yajce. 

V. Bhargava, JJ. ' C.A. No. 1454 of 19G6, 

28tk February, 1967. ' , ■ 

Representation of the People Act (XLIII of 1951) , section 123 — Meaning of the mi 
‘Offer’. 

An offer, it was urged, must be held, to be made only when a specific sum is 
mentioned as the amount of bribe to be given and there is to be no negotiation 
about the amount. In this connection, learned Counsel referred to the meaning 
given to the word “ offer ” as explained in Halsbury’s Laws of England, 3rd edition, 
Volume 8 at page 69. Halsbury, at that stage, deals with the meaning of the 
word “ Offer ° as used in connection with the law of contract ; no assistance can 
be taken from the principle laid down therein. Reference was also made to some 
Indian cases dealing with the meaning of the word “offer ” in connection with 
the offer of bribery under the Criminal Law. The case mainly relied upon was 
Emperor v. Amiruddin Salebhoy Thabjee, A.I.R. 1923 Bom. 44 where the accused was 
alleged to have used the words : “ my cousin wishes to give you (a Government, 
servant) Rs. 5,000.” It was held that these words did not constitute an offer of 
bribery. That case is r.ot at all parallel with the instant case. In that case, the 
accused himself did not offer any bribe and all that he did was to indicate to the 
Government servant that his cousin wanted to give to the Government servant the 
sum of Rs. 5,000. There was, thus, no direct offer by the accused of bribe to the 
Government servant. 

The proposition suggested by learned Counsel that an offer of bribery cannot 
be held to be such unless a specific amount is mentioned in the offer cannot be 
accepted. No such requirement is laid down by law, and if it were accepted, it 
would lay the field open for corruption in such a manner as to make the provision 
totally ineffective. A candidate wanting to secure a vote by bribery can always 
go and first ask the voter whether he is prepared to accept money as a bribe and need 
offer a specific sum only after the voter has signified his assent. Once the voter 
actually accepts the offer, it is not likely that evidence of that instance of bribery . 
will be available. The mere fact that a candidate goes and offers some money 
is enough to show that he has already made his offer to corrupt the voter, and secure 
his vote, though there may still be a possibility that, if subsequently the negotiations 
as to the precise amount to be paid as bribe fail, he may not actually succeed in 
his objective. The offer of bribery in the manner proved in this case, ' clearly 
satisfies the requirements of section 123 of the Representation of the People Act. 
The decision of the High Court upholding that of the Election Tribunal setting 
aside the election of the appellant to the Rajya Sabha was therefore, right and 
must be upheld. 

Veda Vyasa, Senior Advocate (if. 1C. Jain and R. Gopalafcrishnan, Advocates, 
with him) , for Appellant. 

1C. P. Varna and G. Goburdhan , Advocates, for Respondent No. 1. 

G.R. Appeal, dismissed. 
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[Supreme Court.3 

K. Subba Rao , G.J. 

J. C. Shah , 

S. M. Sikri, 

V. Ramaswami and 
C. A. Vaidialingavn , JJ. 

28 th February , 1967. 

Bombay Industrial Relations Act, 1946 (XI of 1947), section 114(2) 


The Moon Mills, Ltd. v. 
M. R. Meher, President, Industrial Court, 

Bombay. 
C.A. No. 22 of 1966. 


The instant case falls directly within the ratio of the decision of this Court in 
rakash Cotton Mills ( P.),Ltd . v. The State of Bombay, (1962) 1 S.G.R. 105; and it 
Hows therefore that the award of Mr. Bhat, dated 25th April, 1958, is illegal and 
Ira vires and the decision of the Labour Court dated 4lh August, 1959 and of the 
idustrial Court, dated 24th October, 1959. must be quashed by grant of a writ of 
rtiorari. 


In the circumstances of this case, there is such acquiescence on the part of the 
)pellant as to disentitle it to a grant of a writ under Article 226 of the Constitution, 
is true that the issue of a writ of certiorari is largely a matter of sound discretion. 
is also true that the writ will not be granted if there is such negligence or omission 
l the part of the applicant to assert his right as, taken in conjunction with the 
pse of time and other circumstances, causes prejudice to the adverse party. The 
inciple is to a great extent, though not identical with, similar to the exercise of 
scretion in the Court of Chancery. The principle has been clearly stated by 
r Barnes Peacock in The Lindsay Petroleum Company v. Prosper Armstrong Hurd, 
Irani Farewell and John Kemp, L.R. 5 P.C. 221, 239. 

There is no such negligence or laches or acquiescence on the part of the appel- 
nt as ma.y disentitle it to the grant of a writ. 

For the reasons stated, the judgment of the Division Bench of the Bombay 
jgh Court, dated 6th February, 1962, must be set aside and the appellant must 
; granted a writ in the nature of certiorari for quashing the order of the Industrial 
ourt, dated 24th October, 1959, and the appellant must be granted a writ in 
te nature of certiorari for quashing the order of the Industrial Court, dated 24th 
etober, 1959, and of the Labour Court, dated 4th August, 1959. 

This decision will not prejudice the trial of any references with respect to bonus 
hich may be pending or which may hereafter be made between the appellant and 
3 employees in respect of the years 1955 and 1956. If such reference are pending 
„r should hereafter be made they will be proceeded with and decided in accordance 
with law. 

S. T. Desai, Senior Advocate (B. Dutta, Advocate and 0. C. Mathur, 
Advocate, of Mjs. J. B. Dadachanji & Co. , with him) , for Appellant. 


B. Sen, Senior Advocate ( B . P. Maheshwari, Advocate, with him), for Res- 
pondent No. 2. 

B. Sen, Senior Advocate ( R . JV. Sachlhey, Advocate, with him) , for Respondent 
No. 3. 

G.R. 


Appeal allowed '. 
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[Supreme Court.] • y . 

■ K. N. Wanchoo, Bant Singh Gill y, 

R. S. Bachawal and' , Shanti Devi; 

• . - V. Bhargava, JJ. C.A. No. 2207 of 1966. 

• ; 1st March, 1967. 

Delhi and Ajmer Rent Control Act ( XXXVIII of 1952) — Delhi Rent Control Act 
( LIX of 1958), sections 52 (2), 57 — Sections 33 and 34 of 1952 Act — The word ‘ Order' 
used in section 34 of the 1952 Act — Right of appeal under section 38 (1) of 1958 Ad- 
Preliminary issue as to the maintainability of the suit. 

Relying upon its decision in the case of Central Bank of India , Ltd. v. Gobi 
Chand , Civil Appeal No. 1339 of 1966, decided on 12th September, 1966, the 
Court held : — All that was done by the application presented by the appellant on 
the 13th March, 1961, was to raise a preliminary issue about the maintainability, 
of the suit on the ground that the suit had abated by virtue of section 50 (2) of 
the Act of 1958. The Court went into that issue and decided it against the appel- 
lant. If the decision had been in favour of the appellant and the suit had been 
dismissed, no doubt there would have been a final order in the suit having the 
effect of a decree (see the decision of the Full Bench of the Lahore High Court 
in Ram Charan Das v. Tira Hand, A.I.R. 1948 Lah. 298). On the other hand, if, 
as in the present case, it is held that the suit has not abated and its trial is to . 
continue, there is no final order deciding the rights' or liabilities of the, parties 
to the suit. The rights and liabilities have yet to be decided after full trial has 
been gone through. The decision by the Court is only in the nature of a 
finding on a preliminary issue on which would depend the maintainability 
of the suit. Such a finding cannot be held to be an order for purposes of section 34 
of the Act of 1952, and, consequently, no appeal against such an order would be 
maintainable. It is clearly open to the appellant to x'aise this plea of abatement of 
the suit, if and when he files an appeal against a decree for eviction passed’by the 
trial Court. 

The application was in the nature of a i-equest to the Court to decide a preli- 
.minary issue whether the suit had abated or was still maintainable, and to dismiss 
the suit on recording the finding that it had abated. The application was, there- 
fore, one raising a preliminary issue as to the maintainability of the suit; and, in 
fact, the request for raising the issue was allowed by the trial Court by going into 
that issue and recording a finding. On that finding, the suit was clearly maintain- . 
able. Such a finding on a preliminary issue, which relates to the maintainability 
of a suit, is not an order of a nature against which an appeal can lie. The only 
remedy available to the appellant was, and still is,- to challenge the correctness of 
the decision of the trial Court in the appeal against the decree, if passed against 
him. 

Pritam Singh Safeer, Advocate, for Appellant. 

S. P. Mahajan and Miss Lily Thomas, Advocates, for Respondents. 

G.R. Appeal not maintainable. 
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[Supreme Court.] 

K. Sitbba Rao, C.J. Maneklal Chhotalal v. 

J. C. Shah , S t M. Sikri, M. G. Makwana. 

V. Ramaswami and W. P. No. 64 of 1966. 

C. A. Vaidialingam, JJ. 

2nd March , 1967. 

Bombay Town Planning Act, 1954 (XXVII of 1955) — Gujarat Amendment and 
T alidating Provisions of the Bombay Town Planning Act (Gujarat Act LII of 1963) — A draft 
own planning scheme — Seventh Schedule to the Constitution entries in Lists II and III— 
tomboy Town Planning Act (I of 1915) , Articles 14 , 19 (1) {/) & (g) and 31 of the 
7 onstitution. 

Having due regard to the substantive and procedural aspects, the Act imposes 
>nly reasonable restrictions, in which case, it is saved under Article 19 (5) of the 
Constitution. The grievance of the petitioners that Article 14 is violated, is also 
lot acceptable. 

The petitioners, no doubt, urge that a very exhorbitant price is being fixed 
>y the Town Planning Officer regarding the value of the reconstituted plots allotted 
o them. Those are matters of detail, and they are covered by the provisions of 
he Act referred to above. 

The petitioners, no doubt, make a grievance of their having lost a fairly large 
xtent of land, which, according to them, amounts to deprivation. Their grievance 
s not well-founded in th's regard. Though the petitioners may have originally 
iwned larger extents of land, in different areas, which may or may not be fit for 
milding purposes, there can be no controversy, that the reconstituted plots, though 
>f a lesser area, have a higher value, as building sites, in view of the various improve- 
nents and amenities piovided under the Town Planning Scheme. What parties, 
ike the petitioners, may have lost in actual area of land, can certainly be considered 
o have been more than sufficiently compensated by the increased value of the recon- 
tituted plots. There is no question of any deprivation of property, therefore, 
io as to attract Article 31. 

The petitioners make a grievance that they have to pay fairly large amounts 
by way of contribution to the scheme. No doubt, the petitioners’ stand appears 
to be that the amount collected or demanded is really a tax, or fee, at any rates 
which also the local authority has no right to ask for. Here again, the matter will 
have to be approached in an entirely different way. The amount that the petitioners 
have been asked to contribute is only towards the costs of the Scheme, which has to 
be incurred by the local authority. As to how exactly that contribution is to be 
worked out and the proportion in which the plots are to bear that burden, have all 
been indicated in the Act. Therefore, the liability of the petitioners to pay contri- 
bution has to be upheld, once it is held that the Act, as a whole will have to be 
sustained. 

B. Sen, Senior Advocate ( Tncumfal , J. Patel and I. If. Shroff , Advocates, with 
him), for Petitioners. 

H. D. Banajee , R. Ganapathy Iyer, R. H. Dhebar and S. P. Nayyar , Advocates, for 
Respondents Nos. 1, 3 and 4. 

Purushottam Trikamias , Senior Advocate ( Vilhalbhai Patel, Advocate, and 
0. C. Malhur, J. B. Dadachanji and Ravinder Narain, Advocates of Mjs. J. B. Dada- 
chanji & Co., with him), for Respondent No. 2. 

D. R. Prern , Senior Advocate (S. P. Nayyar , Advocate, with him), for 
Intervener. 

G. R. Petition dismissed. 
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Mulraj v. 

Murti Raghunathj' Maharaj. 
C.A.No. 1938 of 1966. 

U. P. ( Temporary Control) of Rent and Eviction Act ( III of 1947 )— Civil Procedure 
Code (V of 1903), section 151 and Order 41, rule 5 — Difference between order of sic.] 
and injunction and prohibitory order — Conjlict of opinion between High Courts on the question 
of the effect of a stay order, particularly with reference to execution proceedings. . 

The view taken in Bessesswari Chowdhurany v. Horro Sunder Mozumia r, 
(i896 97) 1 C.W.N. 227 ; is the correct one. An order of stay in an execution 
matter is in the nature of a prohibitory order and is addressed to the Court that 
is carrying out execution. It is not of the same nature as an order, allowing an 
appeal and quashing execution proceedings. That kind of order takes effect 
immediately it is passed, for such an order takes away the very jurisdiction of the 
Court executing the decree as there is nothing left to execute thereafter. But a mere 
order of stay of execution does not take away the jurisdiction of the Court. All 
that it does is to prohibit the Court from proceeding with the execution further, 
and the Court unless it knows of the order cannot be expected to carry it out. . 
Therefore, till the order comes to the knowledge of the Court its jurisdiction to 
carry on execution is not affected by a stay order which must in the very nature of 
things be treated to be a prohibitory order directing the executing Court which 
continues to have jurisdiction to stay its hand till further orders. 

It can hardly be said that the Court has lost jurisdiction because of some order 
of which it has no knowledge. This to our mind clearly follows from the words of 
Order 41, rule 5 of the Code of Civil Procedure which clearly lays down that 
mere filing of an appeal docs not operate as stay of proceedings in execution, but 
the appellate Court has the power to stay the execution. 

An order staying execution is not similar to an order allowing an appeal and 
quashing execution proceedings. In a case where the execution proceeding 
is quashed, the order takes effect immediately and there is nothing left to execute. 
But where a stay order is passed, execution still stands and can go on unless the 
Court executing the decree has knowledge of the stay order. It is only when the 
executing Court has knowledge of the stay order that the Court must stay its hands 
and anything it does thereafter would be a nullity so long as the stay order is in 
force. 

What is said about execution proceedings applies with greater force to stay 
orders passed in transfer applications, as in the present case. In the case of 
execution proceedings at any rate there is an appeal in which a stay order is passed; 
the transfer proceedings are collateral proceedings and even though the superior 
authority may have the power to stay it cannot deprive the inferior authority having 
jurisdiction of the jurisdiction unless the inferior authority is apprised of the order 
by the superior authority. 

Togeshwar Prasad and S. ■ S'. Khanduja, Advocates, for Appellant. 

Hardev Singh, Advocate, for Respondent. 

G.R. Appeal dismissed. 


[Supreme Court.] 
K. JV. Wanchoo, 

R. S. Bachawat and 
V. Bhargava, JJ. 
2nd March, 1967. 
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[Supreme Court.] 
K. N. Wanchoo, 
R. S. Bachawat and 
V. Bhargava , JJ. 
2nd March , 1967. 


The Nagpur Electric L'ght and Power 

Co., Ltd. v. 

The Reg’onal Director, Employees’ 
State Insurance Corporation. 
C.As. Nos. 491 & 492 of 1965„ 


Employees' Stale Insurance Act (XXXIV of 1948), section 2 (9 ) — Definition of an 
employee in the Employees State Insurance Act is wider than that of,a worker in the Factories 
Act. 


The definition of “ employee ” in section 2 (9) deals with three classes of 
;mployces. We are concerned with the class of employees mentioned in section 
l (9) (i). The Courts below concurrently found, and rightly, that all the workers 
jf the disputed categories are persons employed for wages in or in connection with 
work of the company’s factory and are directly employed by the company on work 
A or incidental to or connected with the work of the factory. Some of them do 
the work in the factory and some work elsewhere, but they are all employees within 
the meaning of section 2 (9) (i). 

The facts of the present case are entirely different. The company maintains 
>nc establishment for its factory. The factory does the work of transforming and 
transmitting electrical energy. All the workers in question including the clerks 
md the administrative staff are engaged in connection with this work. None of 
hem is employed in any separate establishment unconnected with the work of the 
actory. 

Some of the employees work outside the factory, but their duties are connected 
with the work of the factory. They are therefore employees within the meaning of 
section 2 (9) (i). Some are employed in the sub-stations. It is common case 
:hat the sub-stations are not independent factories. The sub-station attendants 
ittend to work which is directly connected with the work of the factory at the 
main station. They are therefore employees within the meaning of section 2 (9) 

co. 

5. V. Guple, Solicitor-General of India (I. N. Shroff, Advocate, with him), 
'or Appellant (In G.A. No. 491 of 1965). 

A. G. Ralnaparkhi , Advocate, for Appellants (In C.A. No. 492 of 1965). 

Bishan JVarain, Senior Advocate (M. L. Kapur and I. S. Sawhney , Advocates, 
with him), for Respondent (In C.A. No. 491 of 1965) and Respondent No. 2 
(In C.A. No. 492 of 1965). 

I. N. Shroff, Advocate, for Respondent No. 1 (In C.A. No. 492 of 1965). 

G.R. Appeals dismissed. 


[Supreme Court.] 

K. CM. Wanchoo, Sital Parshad v, 

R. S. Bachawat and Kishori Lai. 

V.Ramaswami , JJ. C.A. No. 855 of 1964. 

<5th March, 1967. 

Civil Procedure Code, Order 34, rule 5 — Preliminary decree under Article 181 of the 
Limitation Act — Difference of opinion amongst the High Courts on the question of law raised 
in the appeal. 

There can be no doubt that if in appeal the preliminary decree is reversed, 
the final decree must fall to the ground for there is no preliminary decree thereafter 
in support of it. It is not necessary in such a case for the defendant to go to the 
Court passing the final decree and ask it to set aside the final decree. Even if the 
defendant does not make an application to the Court for setting aside the final 
decree within three years because the preliminary decree has been reversed, the 
decree-holder cannot get the right to execute the final decree which has r.o prelimi- 
nary decree in support of it. If an execution petition is made on such a final decree 
even though more than three years after the decree in appeal has been reversed, the 
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defendant has simply to ask the Court where the execution petition is made to. refine 
to execute the decree on the ground that the preliminary decree in; support ofii astf 
has been set aside. In such a case it is the duty of the executing Court to take note ($ 
of the fact that the preliminary decree in support of the final decree has been reversed & 
and it should refuse to execute the final decree even though the fact is brought to ils A. 
pot ice more than three years after the decree in appeal reversing the preliminary V' 
decree. In such a case in our opinion no question of limitation arises. . : al 

• t # • , . * S’ • yj 

There are two main lines of decision in this matter. The first, which is in favour o! 0 
the appellants is represented by Ram Nalhv. Deoki Hand Krishna, A.I.R. 1947 All#, 5 

The leading case on the other side is Periakaruppan Chettiar v. Venugopal Fillet,- 
I.L.R. ( 1947 ) Mad. 132. 

The question before us in the present appeal therefore is which of these two 
views is correct. ' 

Tire final decree in terms required no change in view of Form 6 already referred 
to and all that the executing Court had to do was to take note of the fact that the 
supporting preliminary decree had been varied and to execute the final decree in 
accordance therewith. In this view of the matter we are of opinion that the view 
taken in Periakaruppan Chettiar' s case , I.L.R. 1947 Mad. 132, is correct subject to the 
modification where there are specific directions by the appellate Court in an appeal, 
from the preliminary decree for preparation of fresh preliminary decree or for fixing 
a fresh time for payment. 


It is unnecessary to refer in detail to other cases cited. It is enough tosay.that 
the Andhra Pradesh High Court has followed the Madras High Court : (see Ganda- 
varaup Venkata Subba Raa v. Vanilal Kesavayya, A.I.R. 1955 A.P. 254 ; while the 
Calcutta High Court in Abdul Jalil v. Amur Chand Paul, (1913) 18 Cal.L.J. 223 and 
the Lahore High Court in Mew a Singh v. Tara Singh, A.I.R. 1933 Lah. 859 
seem to take the view that a fresh final decree is necessary within three years of the 
appellate decree in an appeal from the preliminary decree in a case of modification. 

Rameshwar Dial and A. D. Mathur, Advocates, for Appellants. 


B. C. Misra, Senior Advocate (M. V. Goswami and S.S. Shukla, Advocates), for 
Respondent . , 


G.R. 

[Supreme Court.] 

K. ‘Subba Rao, C.J.,J.C. Shah , 
J. M. Shslat, V. Bhargava and 
G. K. Mitter, JJ. 

8 111 March , 1967. 


Appeal dismissed. 


M Is. Haji Esmail Noor Mohd. & Co. v. 
Tlie Competent Officer, Lucknow. 

W.P.No. 14 of.1963. 


Evacuee Interest (Separation) Act, (LXIV of 1951)— U.P. Ordinance (I of 1949), 
section 8 — Administration of Evacuee Properly Ordinance (XXVII of 19 49)— Juris- 
diction of the High Court under Article 226 of the Constitution. 


Ithasnow been well settled that under Article 226 of the Constitution, before it 
was amended, the High Court had no jurisdiction to issue a writ thereunder against 
a person or authority unless the person or authority resided or was located within the 
territorial jurisdiction of the appropriate High Court : see Election Commission , India 
v. Saha Venkata Rao, (1953) S.C.J. 293 : (1953) S.C.R. 1144: A.I.R. 1953 S.C. 
210 : Kkajoor Singh v. Union of India, A.I.R. 1961 S.C. 532: (1961) 2 S.C.R. 828. 
In the context of jurisdiction of the High Court to issue a writ of certiorari against 
orders made by a , hierarchy of tribunals or authorities, two situations arise, 
namely, (i) where the order of .an appellate authority or tribunal, has' its office 
outside the territorial jurisdiction of the High Court, -and (ii) where the • order of 
the original authority within the territorial jurisdiction of the High Court merges 
with that of the appellate authority outside its territorial jurisdiction. In the former 
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‘ase the appropriate High Court can issue a writ against the order of the original 
Authority and in the latter it cannot; see Thangal Kutiju Musaliar v. Venkatachalam Potti 
*1956) S.C J. 323.* (1955) 2 S.C.R. 1196; A I.R. 1956 S.C. 246 : Collector of 
Customs v. East India Cmmcrcial Co., Ltd.-, (1963) 2 S.C J. 230: (1963) 2 S.C.R. 563 : 
\.I.R. 1963 S.C. 1124. Shrifatn jfhunjhmwala v. The > Slate of Bombay , (1961) 
\ S.C.J. 553: A.I.R. 1962 S.C. 670. The Supreme Court has also held that in 
ill cases after the appellate authority has disposed of the appeal, the operative order 
was of the final authority whether it has 'reversed, modified or confirmed the original 
>rder : see Collector of Customs v. East India Commercial Co., Ltd., (1963) 2 S.C.J. 
230 : (1963) 2 S.C.R. 563 : A.I.R. 1963 S.C. 1124 ; Though Das, C.J., in the 
State ofU.P. v. Mohammad Nook, (1958) S.C.J. 242: (1958) S.C.R. 595, 610: A.I.R. 
1958 S.C. 86 ; was not able to equate the orders made in departmental enquiries 
with decrees in civil Courts in the context of the doctrine of merger, this Court 
n Collector of Customs, Calcutta v.-East India Commercial Co., Ltd., (1963) 2 S.C.J. -230 : 
’1963) 2 S.C.R. 563 : A I.R. 1963 S.C. 1124, distinguished that case. 

In the result, the order of the High Court is set aside and the appeals are 
remanded to it for disposal in accordance with law. Costs will abide the result. 

S. T. D»sai, Senior Advocate, (F. C. Agarwala, Bhaioanilal Champat Rai and 
P. C. Agarwala, Advocates, with him), for Petitioners (In W.P. No. 14 of 1963). 

S. P. Sinha, Senior Advocate, (F. C. Agarwala, Bhawanilal, Champat Rai and 
P. C. Agarwala, Advocates, with him), for Appellants (In both the Appeals). 

1 IV. S. Bindra, Senior Advocate, (S. P . Nayyar, Advocate, with him), for Respon- 
dents. (In W.P. No. 14 of 1963 and C. As. Nos. 1566 and 1567 of 1966). 

G.R. Remanded. 


Supreme- Court.] 

K. JV. Wanchoo, R. S. Bachawat, and Mangru Mahto v. 

V. Ramaswami, JJ. T. T. Tarkeshwar Nath. 

m March, 1967. C.As. Nos. 988 and 989 of 1964 

Civil Procedure Code (V of 1908), Order 21, rules 58 and 63 — Transfer of 
Properly Act (IV of 1882), as amended in 1929, section 65-A. 

On the merits, the question is whether the leases granted by Ramanandan Lai, 
while he was the mortgagor, in possession of the suit lands, were binding on the mort- 
gagee Kashinath. The High Court held that the leases were in contravention of 
section 65-A of the Transfer of Property Act, 1 882. Section 65-A was inserted in the 
Transfer of Property Act, 1882 by section 30 of the Transfer of Property (Amend- 
ment) Act, 1929, which came into force on 1st April, 1930. Section 63 of the Trans- 
fer of Property (Amendment) Act, 1929 provided that nothing in the provisions of 
section 30 of the amending Act would be deemed in any way to affect the ‘ terms 
ir incidents of any transfer of property made or effected before the 1st day of April, 
1930 ”. Now Kashinath was entitled to the rights of the mortgagees under, the mort- 
gages dated 10th February, 1886, 9th September, 1907, 5th February, 1910. All 
these mortgages were executed before 1st April, 1930 and nothing in section 65-A 
affected their incidents. The powers of the lessor to make leases binding on the mort- 
gagees was an incident of the mortgages and was not affected by section 65-A. The 
validity of the leases granted by the mortgagor in June 1934 must be determined 
with reference to the law as it stood before the enactment of section 65-A. 

The High Court held that the leases were sham transactions. Wc do not think 
it necessary to decide this question. Even assuming that the. leases %verc not sham 
transactions they were not binding on Kashinath and the deity. The High Court 
rightly decreed the suit. 

S— N.R.C. 



D. Goburdhun, Advocate,' for Appellants (In C.A; No.- 988 of T964)f • : 

S. C. Agarwal and R. K. Garg, Advocates of Mjs. Ramamurihi & Co.. for 
Appellants (In :C.A. No. 989 of 1964). '• - ‘ 

D. JV. Mukherjee and S. Mustaf, Advocates, for Respondent. No. 1. • (In both 
the. Appeals). “ ‘ jy 

■■ G.R. — . Appeal dismissii 

[Supreme Court.] •• -. ' ; ; 

K. JV. Wanchoo, R.SrBachawat, and • ' Madan-LaU 

V, Ramaswami, JJ. ‘ , ' ’ ■■■■■■ • Sunder Lai. 

9th March, 1967. ! .*, t C.A. No. 990 of.1964. 

Arbitration Act ( X of 1940), sections 30 and 33— Article 158 of the Limitation Act 
(IX of 1908). •• •• . • * . 

The scheme of the Act is to divide arbitrations into three classes. The first 
consists of arbitration without intervention of a Court and is contained in Chapter 
II of the Act which has 17 sections from section 3 to section 19. The second consists 
of arbitration with intervention of a Court where there is no suit pending, “which is 
in Chapter III of the Act, and there is only one section (section 20) - therein,'- at. 
sub-section (5) thereof applies the other provisions contained in the Act to this type of 
arbitration also so far as they can be made applicable. The third type, of 
arbitration is contained in Chapter IV, namely, arbitration in suits. This chapter 
contains 5 sections, and section 25 thereof applies the other provisions of the Act so 
far as they can be made applicable. ", • ' 

This. appeal must fail. Other points which were not pressed before the High 
Court, but, sought to be raised in the appeal were not permitted to be raised. 

B. C. Misra, Senior Advocate, (G. P. Lai f Advocate, with him), for Appellant. 

P.K. Chalterjee, Advocate, for Respondent No. 1. 

S. P. Sinha, Senior Advocate, (P, K. Chalterjee, Advocate, with him), for Res- 
pondent No.' 2. 

G.R. Appeal dismissed. \ 


, [End of .Volume (1967) 1 S.CJ. (Notes of Recent Cases).] 
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BADAKU JOTI SVANT V. STATE OF MYSORE ( Waitchoo , J.). 

THE SUPREME COURT OF INDIA. 

(Griminal Appellate Jurisdiction.) 

Present ; — P. B. Gajendragadkar , Chief Justice, K. N. Wanchoo, 
. M. Hid ayatullah, J. C. Shah and S. M. Sikri, JJ. 

1 ; 

Badakujoti Svant ' .. Appellant* 

v. 

"The State of Mysore .. Respondent 

The Attorney-General of India .. Intervener. 

Sea Customs Act ( VIII of 1878), section 167 (81) — ‘Interpretation — Import of gold forbidden by law — Person 

■in possession of gold with foreign markings— ‘Admittedly in custody thereof— Not concerned in actual import 

Liability under section. 

Central Excise and Salt Act ( I of 1944), sections 19 and 21 — Powers of arrest and interrogation conferred on 
Excise Officer — Excise Officer, if a ‘Police Officer 1 thereby — Admission before such officer — Not hit by section 2[) 
■of the Evidence Act ( I of 1872) — Admissible in evidence. 

On the questions (i) ■whether the interpretation of section 167 (81) of the Sea Customs Act, 1878, 
by the Calcutta High Court in Sitaram Agarwala v. State, 1962 (2) Grl.L.J. 43, Was correct, and.(ii) 
Whether a Central Excise Officer investigating under section 21 of the Central Excise and Salt Act 
(1 of 1944) is a * Police Officer ’ within the meaning of the same in section 25 of the Evidence Act, 1872, 

Held, the interpretation put by the Calcutta High Court on section 167 (81) of the Sea Customs 
Act is not correct ; the section can also take in persons who may not be concerned in the actual import 
■of prohibited goods (aide) Sachidananda Banetjec v. Sitaram Agarwal, (1966) 2 S.C.J. Ill : (1966) 
M.L.J. (Crl.) 486. 

The Deputy Superintendent of Customs and Excise, before whom the accused admitted his 
having received the gold with foreign markings for safe custody from another in the course of the en- 
quiry under section 21 of the Central Excise and Salt Act, cannot be held to be a ' Police Officer ’ so 
■that the admission cannot be used in evidence. Though powers of inquiry had been conferred on him 
by section 21 (l)and for the purpose of enquiry he has all the powers of the Officer-in- charge of a Police 
"Station, it is only for the purpose of this inquiry Which is, in Substance, different from investigation 
pure and simple into an offence under the Criminal Procedure Code and the mere conferment of 
powers of investigation docs not make the Central Excise Officer a * Police Officer 

The admission made before him during enquiry is not hit by section 25 of the Evidence Act 
1872. The conviction based thereon is correct. 

Appeal from the Judgment and Order dated the 20th November, 1963, of the 
Mysore High Court in Criminal Appeal No. 49 of 1963. 

B. R. L. Iyengar and A. G. Ratnaparkhi, Advocates, for Appellant. 

A. K. Sett and D. R. Prem, Senior Advocates ( R . H. Dhebar and B. R. G. K. 
Achar, Advocates, with them), for Respondent. 

Nircn Be, Solicitor-General of India (B. R. G. K. Achar , Advocate, with him), 
for Intervener. 

The Judgment of the Court was delivered by 

Wanchoo, J . : — This is an appeal on a certificate granted by the Mysore High 
'Court. The appellant was prosecuted under section 167 (81) of the Sea Customs 
Act (VIII of 1878) read with section 9 of the Land Customs Act (XIX of 1924). 
The appellant lives in a village which is close to Goa. The incident out of which 
the present appeal has arisen took place on 27th November, 1960, when Goa was 
not a part of India but was Portuguese territory. The Deputy Superintendent of 
Customs, Goa Frontier Division, Belgaum received information that contraband 
goods would be found in the' house of the appellant. Consequently he raided the 
house in the company of three panchas. Hie appellant was not present in the house 
when the raid took place, but his mother and sister-in-law were there. After 
necessary formalities the house was searched and a big steel trunk, cane-box and 


*Crl. A. Ho. 26 of 1964. 

s c j— 90 


1st March, 1966. 



; 702 THE SUPREME COURT JOURNAL. V - . V [15{i jj' 

another steel trunk were taken down from the loft in the kitchen. On opening, a £ , 

belt, with four pouches stitched to it, was found in the big steel trunk. 'Inside J, 

the pouches, four gold bai'S with foreign maiks and labels of Goa Customs author!- 
ties were found. Besides these, a large sum of money and three small cut-pieces'of 
gold were also found in the box. In the other two boxes also various sums of money 
in currency notes were found. The weight of the gold bars was 343 tolas. 0 f 

On 30th November, 1960, the appellant was arrested and interrogated by tk 
Deputy Superintendent of Customs and Excise. The answers given by him were ^ 
reduced in writing and his signature was taken on the writing after it had been real 
over to him. During this interrogation, the appellant admitted that the four gold , 
bars had been given to him on 27th November, 1960 s in the morning by oneVitkl 
Morajkar of Goa so that he might deliver them back to Morajkar on the motor- 
stand at Belgaum or near there, and he had kept them in his house. As the gold 
was foreign gold and as under the notification under section 8 (1) of the Foreign 
Exchange Regulation Act, 1947, import of gold into India had been forbidden 
except with the general or special permission of the Reserve Bank of India, the 
appellant was prosecuted on a complaint filed by the Assistant Collector of Central 
Exc>se and Land Customs, Go a Frontier Division, Belgaum. " 

The Magistrate convicted the appellant and sentenced him to imprisonment 
and fine and also ordered confiscation of the four gold bars. On appeal to the Ses- 
sions Judge, the appellant was acquitted relying on the decision of the Calcutta 
High Court, in Sitaram Agarwala v. Stale 1 . Then followed an appeal by the State 
to the High Court. The High Court disagreed with the view taken by the Calcutta 
High Court in Sitaram AgarwaVs case 1 , and held that even a person like the appel- 
lant who might have no direct concern with the import of gold in any way was liable 
under section 167 (81) of the Sea Customs Act. The High Court then considered 
the evidence and relying on the statement made by the appellant to the Deputy, 
Superintendent of Customs and Excise and also on the other evidence produced in 
the case held that the appellant was guilty. In consequence, the acquittal of the 
appellant was set aside and the order of conviction and sentence passed by the Magis- 
trate was restored. The appellant then applied to the High Court for a certificate 
to appeal to this Court, and as two questions of law of general importance arose in 
this case, the High Court granted the certificate. The two . questions were : / 
(i) whether the view taken by the High Court differing from the view taken by the 
Calcutta High Court in Sitaram AgarwaVs case 1 , with respect to the interpretation of 
section 167 (81) was correct, and (ii) whether the statement made by the appellant 
to the Deputy Superintendent of Customs and Excise was admissible in evidence in 
view of section 25 of the Indian Evidence Act (I of 1872), These are the two 
questions which have been argued before us on behalf of the appellant in the present 
appeal. 

So far as the first question is concerned, namely, the interpretation of section 
167 (81) of the Sea Customs Act, the matter is now settled by the decision of this . 
Court in Sachidananda Banerjee, Assistant Collector of Customs v. Sitaram Agarwal and 
another s . This Court has held therein that the interpretation put by the Calcutta . 
High Court in the case of Sitaram Agarwala 1 is not correet and that section 167 (81) 
of the Sea Customs Act can also take in persons who may not be concerned with 
actual import of prohibited goods. The view taken by the Mysore High Court 
is in accordance with the view taken by this Court in that appeal and in view of that 
learned Counsel for the appellant has admitted that the appellant would be guilty 
within the meaning of section 167 (81) of the Sea Customs Act. 

This leaves only the second question, and it has been urged on behalf of the 
appellant that a Central Excise Officer under the Central Excises and Salt Act 
(I of 1944) (hereinafter referred to as the Act) is a Police Officer within the mean- 
ing of those words in section 25 of the Evidence Act. Therefore even though the. . . 

1. (1962)2 Cf.L.J.43: A.I.R. 1962 Cal.370. 2 . ( 1966 ) 2 S.G.J. m:'(ig 66 ) M.L.J, (Cd.) 486 k . 
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Deputy Superintendent of Customs and Central Excise may have acted under fire- 
powers conferred on him by the Sea Customs Act, he was still a Police Officer , and, 
the statement made to him by the appellant on 30th November, 1960, which is in the 
nature of a confession would be inadmissible under section 25 of the Evidence Act. 
It may be added that the High Court had in this connection relied on the judgment 
of this Court in the State of Punjab v. Barkat Ram 1 2 , where it had been held by majority 
that a Customs Officer under the Sea Customs Act was not a Police Officer within the- 
meaning of section 25 of the Evidence Act. The appellant however relies on a later 
decision of this Court in Raja Ram Jaiswal v. Stale of Bihar", where by majority it 
was held that an Excise Officer under the Bihar and Orissa Excise Act (II of 
1915) was a Police Officer within the meaning of section 25 of the Evidence Act 

There has been difference of opinion among the High Courts in India as to the 
meaning of the words “ Police Officer ” used in section 25 of -the Evidence Act. 
Dne view has been that those words must be construed in a broad way and all officers: 
whether they are Police Officers properly so-called or not would be Police Officers with- 
n the meaning of those words if they have all the powers of a Police Officer with 
•espect to investigation of offences with which they are concerned. The leading case 
n -support of this view is Nanoo Sheikh Ahmed v. Emperor 3 . The other view which 
may be called the narrow view is that the words “Police Officer ” in section 25 of' 
:he Evidence Act mean a Police Officer properly so-called and do not include officers 
if other departments of Government who may be charged with the duty to investigate 
tnder special Acts special crimes thereunder like excise offences or customs offences, 
md so on. The leading case in support of this view is Radha Kishan Marwari v. 
King Emperor 4 . The other High Courts have followed one view or the other, the- 
najority being in favour of the view taken by the Bombay High Court. 

It is submitted on behalf of the appellant that the view taken by the Bombay - 
High Court in Nanoo Sheikh Ahmed 3 , is the correct view and that the view of the 
?atna High Court in Radha ICishan Marwari 4 is not correct. On the other hand it 
las been urged on behalf of the State that the view taken by the Patna High Court 
n Radha Kishan Marwari 4 is the correct one. Prima facie there is in our opinion much, 
o be said for the narrow view taken by the Patna High Court. But as we have come 
o the conclusion that even on the broad view, a Central Excise Officer under the 
Vet is not a PoliceOfficer, it is unnecessary to express a final opinion on the two views 
>n the meaning of the words “ Police Officer ” in section 25 of the Evidence Act. 

Ve shall proceed on the assumption that the broad view may be accepted and that 
equires an examination of the various provisions of the Act to which we turn now.. 


The main purpose of the Act is to levy and collect excise duties and Central: 
Ixcise Officers have been appointed thereunder for this main purpose. In order 
hat they may carry out their duties in this behalf, powers have been conferred on 
hem to see that duty is not evaded and persons guilty of evasion of duty are brought 
o book. Section 9 of the Act provides for punishment which may extend to impri- 
Dnmeht up to 6 months or to fine up to Rs. 2,000 or both where a person (a) con- 
ravenes any of the provisions of a notification issued under section 6 or of section 8, 
r of a rule made under clause (iii) of sub-section (2) of section 37 ; (b) evades the 
layment of any duty payable under the Act ; (c) fails to supply any information 
ffiich he is required by Rules made under the Act to supply or supplies false infor- 
ration ; and (d) attempts to commit or abets the commission of any of the offences 
rentioned in clauses (a) and ( b ) above. Under section 1 3 of the Act, any Central 
ixcise Officer duly empowered by the Central Government in this behalf may arrest 
ny person whom he has reason to believe to be liable to punishment under the 
tct. Section 18 lays down that all searches made under the Act or any Rules made 
lereunder and all arrests made under the Act shall be carried out in accordance 
nth the provisions of the Code of Criminal Procedure, 1898 relating respectively to- 
; arches and arrests made under that Code. Section 19 lays down that every person 


1. (1962) 3 S.C.R. 338: A.I.R. 1962S.C..276. . 

2. (1964) 2 S.C.R. 752 : A J.R. 1964 S.C.'828. 


3. (1927) I.L.R. 51 Bom. 78. 

4. (1933) I.L Jt. 12 Patna 46. 
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.arrested .under the Act shall be forwarded without delay to the nearest -Central 
SExcise Officer empowered to send persons so arrested to a Magistrate, or, if there is 
'no such Central, Excise Officer within a reasonable distance, to the' officer-in-charge 
•of the nearest Police Station. These sections clearly show that the powers of arrest . 
.and search conferred on Central Excise Officers are really in support of their main 
.function of levy and collection of duty on excisable goods. 

Strong reliance has however been placed-on behalf of the appellant on section 
'21 of the Act, the material part of which runs thus : 

“21. (1) When any person isforWarded under section 19 to a .Central Excise Officer empowered 

'to send persons so arrested to a Magistrate, the Central Excise Officer shall proceed to inquire into 
••the charge against him. * . ' • • 

(2) For this purpose the Central Excise Officer may exercise the same powers and shall.be 
: subject to the same provisions as the officer-in-charge of a Police Station may exercise and is subject 
to under the Code of Criminal Procedure, 1898, when investigating a cognizable case : 

Provided that ” 

Jt is urged that under.sUb-section(2) of section 21a Central Excise Officer under the , 
.Act has all thepowers of an officer-in-charge of a Police Station under Chapter XIV. 
.of the Code of Criminal Procedure and therefore he must be deemed to be a Police 
’.Officer within the meaning ofjthose words in section 25 of the Evidence Act. -It is . 
:true that sub-section (2) confers on the Central Excise Officer under the Act the same 
.powers as an officer-in-charge of a Police.Station has when investigating a cognizable , 
icase ; but this power is -conferred for the purpose of sub-section (1) which gives 
power to a Central .Excise Officer to whom any arrested person is forwarded .to , 
inquire into the charge against him. Thus under section 21 it is the duty -of the- 
•Central Excise Officer to whom an arrested person is forwarded to inquire into 
the charge made against such person. Further under proviso (a) to sub-section . 
(2)* of section 21 of the Central Excise Officer is of opinion that there is sufficient 
•evidence or reasonable ground of suspicion against the accused person, he shall 
-either admit him to bail to appear before a Magistrate having jurisdiction in the case, , 
•or 'forward him in custody to such Magistrate. It does not however appear that a 
Central Excise Officer under the Act has power to submit a charge-sheet under 
•section 173 of the Code of Criminal Procedure. Under section 190 of the Code . 
-of Criminal Procedure a Magistrate can take cognizance of any offence either (a) 
upon receiving a complaint of facts which constitute such offence, or (b) upon a 
:report in writing of such facts made by any -Police Officer, or (c) upon information ; 
received from any person other than a Police Officer, or upon his own knowledge 
•or suspicion, that such offence has been committed. A Police Officer for purposes 
of clause ( b ) above can in our opinion only be a Police Officer properly so-called as 
the scheme of the Code of Criminal Procedure shows and it seems therefore that a 
•Central Excise Officer will have to make a complaint under clause (a) above if he 
wants the Magistrate 'to take cognizance of an offence, for example, under section 9 
of the Act. Thus though under sub-section (2) of section 21 the Central Excise 
•Officer under the Act has thepowers of an officer-in-charge of a Police Station when 
investigating a cognizable case, that' is for tlie purpose of his inquiry under sub-sec- 
tion (1) of section 21. Section 21 is in terms different from section 78 (3) of the 
Bihar and Orissa Excise Act, 1915 which came to be considered in Raja Ram JaiswaVs 
case 1 , and which provided in terms that : 

for the purposes of section 156 of the Code of Criminal Procedure, 1898, the area to Which an 
Excise Officer empowered under section 77, sub-section (2), is appointed shall be deemed to be a 
Police Station, and such officer shall be deemed to be the officer-in-charge of such station 

It cannot therefore be said that the provision in section 21 is on par with the pro- 
vision in section 78 (3) of the Bihar and Orissa Excise Act. AH that section 21 pro- 
vides is that for the purpose of his enquiry, a Central Excise Officer shall have the 
powers of an officer-in-charge of a Police Station when investigating a cognizable 
case. But even so it appears that these powers do not include the powers to sub- . 
unit a charge-sheet under section 173 of the Code of Criminal Procedure, for unlike- 

VI. (1964) 2 S.C.R. 752: A.I.R.,1964 S.G. : 828. - •- ' . . 
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the Bihar and Orissa Excise Act, the Central Excise Officer is not deemed to be: 
an officer-in-charge of a Police Station. 

It has been utged before us that ifwe consider section 21 in the setting of.section 
14 of the Act, it would become clear that the enquiry contemplated under section. 
21 (1) is in substance different from investigation pure and simple into an offence 
under the Code of Criminal Procedure. It is not necessary to decide whether the 
enquiry under section 1'4 must also include enquiry mentioned in section 21 of the 
Act. Apart from this argument we are of the opinion that mere conferment of 
powers of investigation Into criminal offences under section 9 of the Act does not 
make the Central Excise Officer a Police Officer even in the Broader view mentioned' 
above. Otherwise any person entrusted with investigation under section 202 of 
the Code of Criminal Procedure would become a Police Officer. 

In any case unlike the provisions of section 78 (3) of the Bihar and Orissa Excise 
Act, 1915, section 21 (2) of the Act does not say that the Central Excise Officer shall 
be deemed to be an officer-in-charge of a Police Station and the area under his charge 
shall be deemed to be a Police Station. All that section 21 does is to give him certain- 
powers to aid him in his enquiry. In these circumstances we are of opinion that even. 
though the Central Excise Officer may have when making enquiries for purposes 
of the Act powers which an officer-in-charge of a Police Station has when investigat- 
ing a cognizable offence, he does not thereby become a Police Officer even ifwe give 
the broader meaning to those words in section 25 of the Evidence Act. The scheme 
of the Act therefore being different from the Bihar and Orissa Excise Act, 1915, the 
appellant cannot take advantage of the decision of this Court in Raja Ram Jaiswal’s 
case 1 , taking even the broader view of the words “Police Officer” in section 25 of 
the Evidence Act. We are of opinion that the present case is more in accord with 
the case of Barkat Ram 2 . In this view of the matter the statement made by the appel- 
lant to the Deputy Superintendent of Customs and Excise would not be hit by section 
25 of the Evidence Act and would be admissible in evidence unless the appellant 
cah take advantage of section 24 of the Evidence Act. As to that it was urged on 
behalf of the appellant in the High Court that the confessional statement was obtain- 
ed by threats. This was not accepted by tbe'High Court anil therefore section 24 
of the Evidence Act has no application in the present case. It is not disputed that iff 
tills statement is admissible, the conviction of the appellant is correct. As we have 
held that a Central Excise Officer is not aPolice Officer within the meaning of those 
words in section 25 of the Evidence Act the appellant's statement is admissible. It 
is not ruled out by anything in section 24 of the Evidence Act and so the appellant's 
conviction is correct and the appeal must be dismissed. We hereby dismiss the 
appeal. 

K. G. S. . Appeal dismissed 

THE SUPREME COURT- OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. Sxjbba Rao, J.C. Shah and S.M. Sikri, JJ. 

Sundaram Finance Ltd. • • Appellant * 

v. 

The State of Kerala and another • • Respondents. 

Travancore-Qochin General Sales Tax Act (XI of 1125 M.E.), section a (j) — Hire-purchase agreement 
Incidents of- — Transaction entered into by execution of documents — If evidences a loan on security of goods or a 
hire-purchase agreement resulting in ultimate sale taxable under the Act — Determination of- Relevant factors 
Court if can go behind the documents for ascertaining intention of parties. • 

By majority ; — A hire-purchase agreement is normally one under which an owner hires goods 
to another party called the hirer and further agrees that the hirer shall have an option to purchase the 
chattel when he has paid a certain sum, or when the hire-rental payments have reached the hire- 
purchase price stipulated in the agreement. But there are variations when a financier is interposed 

1- (1969 2 S.G.R. 752 : A.I.R. 1964 S.C. 828. 2. (1962) 3 S.G.R. 388: A.I.R. 1962 S.C. 276 . 
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between the owner of the goods and the customer. Theagrcement, broadly takes one or the other <sf 
two forms : (i) when the owner is unwilling to look to the purchaser of goods to recover the hairnet; 

■the price, and the financier who pays the balance undertakes the recovery. In this form, goods are 
.purchased by the financier from the dealer and the financier obtains a hire-purchase agreement from 
■the customer under which the latter becomes the owner of the goods on payment of all the instalment* 

•of the stipulated hire and exercising his option to purchase the goods on payment of a nominal price- 
‘(2) In the other form of transactions, goods are purchased by the customer, who.in consideration ol 
-executing a hire-purchase agreement and allied documents remains , in possession of the goods, subject 
to liability to pay the amount paid by the financier on his behalf to the owner or dealer and tie 
financier obtains a hire purchase agreement which gives him a licence to seize the goods in the event oi 
-failure by the customer to abide by the conditions of the hire-purchase agreement. , 

The true effect of a transaction may be determined from the terms of the agreement considered 
in the fight of the surrounding circumstances. In each case, the Court has, unless prohibited y 
■statute, power to go behind the documents and to determine the nature of the transaction whatever 
may be the form of the documents. An owner of goods who purports absolutely to convey or acknow- 
ledges to have conveyed goods and subsequently purports to hire them under a hire-purchase agree 
xnent is not estopped from proving that the real bargain was a loan on the security of the goods, 
there is a bona fide and completed sale of goods, evidenced by documents, anterior to arid independent 
of a subsequent and distinct hiring to the vendor, the transaction may not be regarded as a loan trans- 
action, even though the reason for which it was entered into was to raise money. If the real transaction 
is a loan of money secured by a right of seizure of the goods, the property ostensibly passes under the 
•documents embodying the transaction, but subject to the terms of the hiring agreement which become 
-part of the buyer’s title, and confer a licence to seize. When a person desiring to purchase goods and 
mot having sufficient money on hand borrows the amount needed from a third person and pays it 
•over to the vendor, the transaction between the customer and the lender will undoubtedly be a loan 
■transaction. The real character of the transaction would not be altered if the lender himself is the owner 
■of the goods and the owner accepts the promise of the purchaser to pay the price or the balance 
remaining due against delivery of goods. But a hire-purchase agreement is a more complex transac- 
tion. The owner under the hire-purchase agreement enters into a transaction of hiring out goods on 
rthe terms and conditions set out in the agreement and the option to purchase exercisable by the - 
•customer on payment of all the instalments of hire arises when the instalments are paid .and not 
before. In such a hire-purchase agreement there is no agreement to buy goods; the hirer being 
■under no legal obligation to buy, has an option either to return the goods or to become its owner, by 
payment in full of the stipulated hire and the price for the option. This class of hire-purchase agree- 
ments must be distinguished from transactions in which the customer is the owner of . the goods .and ‘ 
•with a view to finance his purchase he enters into an arrangement whichisinthe formof ahire-pur- 
■chase agreement with the financier, but in substance evidences a loan transaction, subject to a hiring 
•agreement under which the lender is given the licence to seize the goods. 

The appellants were carrying on the business of financing purchases of motor vehicles on the secu- 
-rity of those vehicles. The manner in which these transactions were effected is this : A customer desi- 
tous of purchasing a motor vehicle, but unable to pay the price to the dealer, agrees to purchase the 
-vehicle and makes part payment of the price to the dealer.. .He then approaches the appellants and 
requests that a loan be advanced to him. On the appellants agreeing to grant a loan, the customer 
•executes nine documents : (1) an application requesting the appellants to grant a loan of a stated 
-amount on the security of the motor vehicle; (a) a “ sale letter ” reciting that the Customer had on the 
date of the application for loan sold to the appellants the motor vehicle ; (3) a bill which recites that 
■for the amount mentioned in the “sale letter ” and received in full, the customerhas sold to the appel- 
lants the vehicle belonging to the customer ; (4) a receipt for the amount ; (5) an agreement called the 
hire-purchase agreement under which the appellants agree to let out to the customer and the 
customer agrees to take on hire the motor vehicle for a specified term subject to conditions mentioned 
•therein one of which is that on the customer paying the entire amounts due to the dealer the vehicle 
•shall become the sole property of the customer ; (6) a promissory-note agreeing to pay the difference 
between the price of the vehicle and the amount paid by the customer to the dealer ; (7) a letter 
'from the customer requesting the appellants to pay to the dealer the amount agreed to be advanced 
4 o him ; (8) a letter addressed to the appellants agreeing and undertaking to keep the vehicle, on 
the security of which the loan was granted, insured against “comprehensive risks” and (9) 1 letter 
addressed to the Motor Vehicles Authorities intimating that the motor vehicle is the subject of hire- 
purchase agreement between the customer as owner and the appellants and requesting the authorities . 
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:ake a note of the hire-purchase agreement in the registration certificate standing in the name of 
mstomer. On the question of the real nature of the transaction evidenced by the nine documents. 

Held, (by majority with SuWa Rao, J., dissenting), the transactions were merely financing trans- 
ms. The intention of the appellants in obtaining the hire-purchase and the allied agreements was 
:cure the return of the loans advanced to their customers and no real sale of the vehicle was inten- 
by the customer to the appellants. Consequently on the customer paying the entire amount due 
le dealer there is only extinction of encumbrance and not a transfer of title which may be called a 
taxable under the Travancore-Cochin General Sales Tax Act. 

The application for a loan and the letter addressed to the appellants undertaking to insure the vehi- 
expressly mention that a loan is asked for and granted on the security of the motor vehicle under the 
-purchase agreement. It is the customer who insures the vehicle and in the books of the Motor 
ides Authorities he remains owner of the vehicle. The customer remains qua the world at large the 
er and remains in possession and on condition of performing the covenants has a right to continue 
anain in possession. The so-called “ sale letter ” is not made effective by registering the vehicle in 
name of the appellants. Undue importance to the acknowledgment of sale in the “ sale letter ” 
other documents cannot therefore be attached. 

It is also to be noted that the hire-purchase agreement does not contemplate exercise of an option 
layment of a nominal sum of money as is to be found in other hire-purchase agreements. 

Appeals from the Judgment dated the 5th December, 1963 of tire Kerala High 
art in Original Petitions Nos. 1153, 1012, 1880, 1885 and 1886 of 1962. 

A. V. Viswanatka Sastri, Senior Advocate, ( 5 . Ganapathy Iyer, Advocate, with him). 
Appellant. 

P. Govinda Menon and M. R. Krishna Pillai , Advocates, for Respondent 
. 1. 

The Court delivered the following Judgments 

Suhba Rao , J. — I regret my inability to agree. The facts of the case and the 
;uments of learned Counsel have been fully stated by my learned brother, Shah, J., 
d I need not recapitulate them here. 

The short question is whether the hire-purchase agreements entered into by the 
pellant with its customers are transactions of sale of goods or are only documents 
uring the return of the loans advanced by it to its customers. 

It is common case that the said documents ex facie purported to be hire-purchase 
reements and if that was their real character, in terms of the judgment of this 
urtin Messrs. II. L. Johar & Co.v. The Deputy Commercial Tax Officer, Coimbatore III 1 , 
Len all the terms of the agreements were satisfied and the option was exercised, 
es take place in the goods which till then had been hired. The contention 
jrefore, was that in executing the documents the common intention of the parties 
is that they should be documents securing the loans and that the form of hire- 
rchase agreement was adopted to achieve that purpose. 

At the outset the nature of hire-purchase agreements may be briefly noticed, 
ire-purchase agreements have come to stay as part of the social service in the com- 
nrcial world. It enables persons of ordinary means to buy the necessities of life 
lich the modem scientific advancement offers. Under that system one can buy a 
r, a refrigerator, furniture, cooking apparatus, and as a matter for that any 
tide of utility. It enables the hirer to own the article of his choice by paying on 
sy instalments, and the dealer to provide it for him for profit without any risk Jo 
mself. It has become a common and familiar instrument of mercantile social 
vice. Simonds, J., in Transport and General Credit Corporation Ltd. v. Morgan 2 , said ; 

“ It must be remembered that hire-purchase agreements now play a very large part in the com- 
trcial and social life of the community and the financing of those hire-purchase agreements is an 
ormous business, both in the city of London and elsewhere. It appears to me that the financiers and 
e dealers co-operate in the common venture of making feasible the whole business of hire-purchase 
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agreements which is now, for good or for evil, a necessary part of our social life. To regard one party 
to that common venture, which is now a recognized mercantile service, as carrying. on the business of! ' 
a 'money-lender is, as I have said before, an abuse' of language. ” 

What is true of England is, to a lesser degree,, true of India, particularly in the big 
cities of India. i ■ - 

Now, let us see how this system was evolved. At first the said transaction took 
place directly between a dealer and his customer : the dealer wanted to sell his goods 
and the buyer was not in a position to pay the entire sale price of the goods in one 
lump sum. The parties, therefore, entered into hire-purchase agreement where- 
under the dealer continued to be the owner till the entire consideration was paid by- 
the customer in terms of the agreement and till he 'had exercised his option to buy., 
the goods covered by the said agreement. Blit the dealer was not always financially 
sound enough to wait till such time as all the instalments would be paid. The second 
stage in the evolution in the hire-purchase system was when a financier intervened 
between the dealer and the customer. The financier used to purchase goods from 
the dealer and then to enter into an agreement with the customer. At that stage 
the financier became the owner and the customer became the hirer till such time 
ab he carried out the terms of the agreement. A further variation of the transaction 
was that the customer purchased the goods by paying the entire consideration to. 
the dealer with the help of the financier ; he then sold the goods to the financier 
and entered into an agreement of hire-purchase with him. In this type of transaction, 
the dealer went out of the picture altogether ; the financier took the place of the 
dealer and the customer continued to be the hirer. Some times, as the present case 
illustrates, the customer might find some money but could not provide the -whole 
consideration. In that event also, the transaction could be put through in the afore- 
said manner either with the dealer or the financier, as the case may be. . ■ 

The object of the hire-purchase system was to help to finance the customer in 
order that he might purchase the property . Though that was the object, the trans- 
action took the form of hire-purchase agreement. The main feature of the agree- 
ment, apart from small variations, was that the dealer or the financier continued to 
be the owner till the terms of the agreement were fully complied with by the customer 
and the option to purchase the same was exercised by him. If the terms were not 
complied with, the dealer or the financier, as the case may be, could terminate the 
agreement and take back the goods. In such a transaction, the common intention 
of tire dealer, the financier and the customer was that the transaction should take 
the form' of a hire-purchase- agreement which would , become a sale on the compli- 
ance of the terms of that agreement. No doubt the financing operation could have 
taken the form of a mortgage, or.pledge, but the parties, for their mutual benefit and 
convenience, entered into a hire-purchase transaction. 

In the absence of any fraud or undue influence, the question resolves itself into a 
simple question’ of intention. The transactions were in accordance with the mer- 
cantile usage. Both the financier and the customers -with open eyes entered into 
the transactions of hire-purchase. Their intention was expressed in clear terms. 
They could have executed hypothecation bonds, but they did not, and instead 
entered into hire-purchase transactions. There was no reason to camouflage the real 
nature. of the transactions. None was suggested. They were, -therefore, bound by 
the terms of the agreements. .- 

The subtle distinction sought to be made between the transactions in question 
and other transactions are out of place ; little clues haveno bearing, as there was no 
attempt to camouflage the real nature of the transactions. It may. be that the con- 
sideration was not the full value, but nothing prevented the owners from selling their 
cars for a. smaller price, for they expected to get them back on their returning the 
amount in terms of the agreements. The circumstance that there was no express 
term for reconveying is not material, for the term that on the compliance of the terms 
of the agreement the hirer would become the owner would serve the same purpose. 

The whole fallacy of the argument lies in the attempt to equate such commer- 
cial transactions with ordinary sales of property and agreements to evade statutory , 
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provisions. It is true that in India there are reports replete with decisions where 
Courts attempted to find out the real intention of the parries when documents were 
executed to hide their real intention. There are also decisions, both in India and 
in England, where Courts applied various tests to find out the real intention of a 
document when it was executed to evade certain statutory provisions. These deci- 
sions have no bearing in the context of a hire-purchase agreement entered into in 
the course of business. All the parties knew the nature of the transaction and accep- 
ted the terms embodied thereunder. 

In the present case the transactions were admittedly hire-purchase agreements.. 
The financier purchased the cars for the amounts required to be paid to the dealer’ 
and entered into specific hire-purchase agreements with the customers. They 
contained all the usual terms that are found in a hire-purchase agreement. Neither- 
the fact that the agreements were entered into because the customers had no funds 
to purchase the motor-cars nor the circumstance that part of the consideration was 
already paid to the dealer affects the nature of the transaction. The fact that the 
customer executed a promissory note for the money advanced by the financier does 
not affect the question, for that was merged in the hire-purchase transaction. If' 
the said terms were not carried out, the customers could not claim any rights under 
the agreements and the financier continued to be the owner freed from any obliga- 
tion created under the agreements. Can the financier thereafter enforce the promis- 
sory note ? I think he cannot. As I have stated earlier, the transactions purported 
to be hire-purchase agreements and they must be treated as such, as the common- 
intention of the parties was to enter into such transactions. A deeper scrutiny of the 
transactions shows that the dealer and the financier were closely connected compa- 
nies and for their own reasons they have split up the business of hire-purchase between 
them. In effect and in substance, the dealer without receiving the whole money 
put the customers in possession of the cars under the hire-purchase agreements. 

For the aforesaid reasons, I hold that if the agreements had fructified into sales,, 
they were liable to sales tax. The High Court, in my view, gave a correct answer 
to the question propounded for its opinion. 

In the result, the appeals fail and are dismissed with costs. 

Shah, J, (On behalf of himself and S. M. Sikri, J .). — On 29th September, 1958 
the Sales Tax Officer, First Circle, Ernakulam, issued a notice calling upon the appel- 
lants to file returns of their turnover from sales in the course of business and to secure 
registration as dealers under the Travancore-Cochin General Sales Tax Act (XI of' 
1125 M.E.) and to furnish details of the transactions of sale with parties in the State 
ofKerala in the years 1955-56, 1956-57 and 1957-58. A similar notice was issued 
by the Sales Tax Officer on 3rd March, 1962 in respect of the transactions within the 
State for the years 1958-59 and 1959-60. The appellants contended that they were 
not liable to be assessed under the Act. They contended that they were mere finan- 
ciers and that they did not enter into any transactions of sale of goods with parties 
within the State of Kerala and that they were not “ dealers " within the meaning 
of the Act. The Sales Tax Officer by orders dated 25th March, 1962 and 6th 
July, 1962 held that the transactions between the appellants and certain parties 
within the State of Kerala were sales within the meaning of the Act and the appellants 
were dealers liable to be assessed under the Act. The Sales Tax Officer accordingly 
reiterated his demand upon the appellants to file returns of their turnover in respect 
of sales for the five years in question along with details of all transactions in the State 
and “to produce evidence to prove the correctness and completeness of their returns”. 

The appellants then moved the High Court of Kerala under Article 226 of the 
Constitution for writs of certiorari quashing the proceedings of the Sales Tax Officer and 
for writs of prohibition restraining that Officer from taking further proceedings against 
the appellants under his orders dated 25th March, 1962 and 6th July, 1962. The 
High Court of Kerala rejected these petitions upholding the view of the Sales Tax 
Officer that on the transactions between the appellants and their customers sales— 
SCJ — 91 
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tax was payable under the Travancore-Cochin General Sales Tax Act. With i certi- 
ficate granted by the High Court under Article 133 (1) (a) of the Constitution, these 
appeals are preferred. ' 

The appellants are a company incorporated under the Indian Companies Act, 
1913, and have their registered office in Madras. The Company carries on business 
•of financing purchases of motor vehicles on the security of those' vehicles. The man. 
ner in which these transactions were effected is briefly this. A customer desirous of 
jpurchasing a motor-vehicle, but unable to pay the price to the dealer, agrees to pur- 
chase the vehicle, and makes part payment of the price to the dealer. - He then 
approaches the appellants and requests that a loan be advanced to him. On the 
appellants’ agreeing to grant a loan, the customer executes nine documents— 

(1) an application requesting the appellants to grant a loan of a stated f-mounton 
the security of the motor-vehicle ; (2) a " sale letter ” reciting that the customer had 
on the date of the application for loan sold to the appellants the motor vehicle ; 

(3) a bill which recites that for the amount mentioned in the “ sale letter ” and re- 
ceived in full, the customer has sold to the appellants the vehicle belonging to the 
•customer ; (4) a receipt for the appellants : (5) an agreement called the hire pur- 
chase agreement under which the appellants agree to let out to the customer and the 
•customer agrees to take on hire the motor-vehicle for a specified term subject. to. 
■determination in conditions mentioned therein ; (6) a promissory note agreeing 
to pay the difference between the price of the vehicle and the amount paid. by the. 
•customer to the dealer, and interest thereon at the stipulated rate; (7) aletter from the 
•customer requesting the appellants to pay to the dealer the amount agreed to be, 
advanced to him ; (8) a letter addressed to the appellants agreeing and undertalc-,, 
ing to keep the vehicle, on the security of which the loan was granted, insured against 
“ comprehensive risks and (9) a letter addressed to the Motor Vehicles Authori- 
ties intimating that the motor-vehicle “ is the subject of hire-purchase agreement 
■between ” the customer “ as owner ” and the appellants, and requesting the Autho- 
rities to “ make a note of the hire-purchase agreement ” in the registration certificate, 
standing in the name of the customer. The scheme for financing the purchase of the • 
•vehicle is therefore that the customer purchases the vehicle from, the dealer directly 
and gets it registered in his name. At his request the appellants agree to advance , 
the balance of the price remaining to be, paid, and pay it to the dealer on the .cus- 
tomer’s executing a promissory note for repayment of the amount, a hire-purchase 
agreement and other related , documents. On repayment of the amount stipulated : 
-to be paid, the; vehicle becomes the sole, and absolute, property of the customer. 

The relevant terms of the hire-purchase agreement may now be set out. In. the 
preamble of the agreement, it is recited that the agreement is between the appellants 
•to be described as," the Owners” the customer- to be .described as “ the Hirer” and 
""the Guarantor”, who guarantees due performance and observance by the customer, 
of all the clauses and covenants of the agreement and agrees to pay on .demand any 
monies due or which may become payable to the owners under the agreement either 
by way of hire expenses or damages, repairs, replacements or. other- supplies. .By the 
first clause it is recited that the owners (the appellants) will let and the hirer . (the 
•customer) will take on hire the motor-vehicle for a specified number of calendar 
months subject to determination as mentioned in the agreement. Clause 2 sets out 
the conditions of hiring. Thereby the customer agrees to pay rent to the appellants ,, 
punctually ; to take proper care of the vehicle and keep it in good condition and to . 
‘keep it insured for its full value ; to pay all rents, rates, taxes payable by him in res- 
pect of the premises where the vehicle shall for the time being be garaged and all 
licence fees, insurance premium and other duties payable in respect of the said 
vehicle ; to keep the vehicle in his sole custody and possession ; and to permit the 
appellants to. inspect the vehicle at all reasonable times during the hiring ; not to 
•cause, permit, allow or suffer any person .to acquire any lien on the vehicle; not to 
-cause, permit or allow or suher the vehicle to become liable to distress, execu- 
tion or any other process levied or issued against the customer ; and not to assign. 
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1, pledge, charge, underlet, lend or otherwise part with the possession, custody 
beneficial interest in the vehicle of the customer therein under the agreement with- 
t the consent of the owners. By clause 3 all monies payable to the customer by 
y insurer for loss or damage to the motor vehicle are assigned to the owners, 
ause 4 sets out the conditions in which tire agreement is to stand determined with- 
t any notice to the customer. , 

Those conditions are : 

{a) failure to pay any of the hiring instalments within the stipulated time ; 

(b) customer becoming insolvent or compounding with his creditors ; 

(e) customer pledging or selling or attempting to pledge or sell or otherwise 
enate or transfer the vehicle ; 

(d) customers suffering any act or thing whereby or in consequence of 
lich the vehicle may be distrained, seized or taken in execution under legal process; 

(c) customer breaking or failing to perform or observe any conditions. 

a the determination of the agreement all the instalments previously paid by the 
stomer stand forfeited to the owners who shall thereupon be entitled to seize the 
hide and to sue for all the instalments due and for damages for breach of the agree- 
ent. Under clause 5 the customer has the option at any time to determine the 
reement by delivering up the vehicle at his own cost to the owners, and by clause 6 
i the customer paying the entire amounts due under the second schedule, the Vehicle 
comes the sole and absolute property of the customer. By clause 7 it is provided 
at if the appellants seize the vehicle and take possession of it under clause 4, or if 
,'e customer returns it under clause 5, the customer shall remain liable to the appel- 
nts for arrears of the amounts of hire upto the date of such seizure or return, 
nder clause 8 it is agreed that the customer shall maintain registration of the vehicle 
his own name, provided that the customer shall transfer the registration in the 
ime of the appellants whenever required to do so by them, and especially when the 
i stomer commits a breach of any of the conditions of the agreement. 

According to the sales tax authorities, between the date on which the customer 
jreed to purchase a vehicle and the date on which he became full owner of the 
hide without- any encumbrance,’ three sale transactions were interposed: a sale 
Y the dealer to the customer; a sale by the customer to the appellants under the 
sale letter ” referred to earlier; and a sale by virtue of clause 6 of the hire-purchase 
preement. It is common ground that the first transaction is taxable under the 
ppropriate Sales Tax Act. On behalf of the State of Kerala it is conceded that 
le second transaction is not taxable, but it is so because the customer is ordinarily 
at a dealer within the meaning of the Act, but they contend that inasmuch as 
nder that transaction the appellants become transferees of the rights of the customer 
l the vehicle under the "sale letter”,' when by the operation of clause 6 of the hire- 
urchase agreement the rights of the appellants are extinguished, there results a 
lie in favour of the customer which is taxable under the Act. We are in this case 
mcemed with the exigibility to tax of what the State of Kerala contends is a sale 
^suiting from the payment of all the instalments under the hire-purchase agreement. 

The appellants submit that execution of a “ sale letter ” by the customer 
cknowledging sale of the vehicle to them does not create in them any right of 
wnership, the “ sale letter ” being merely one of a set of documents under which 
rrangement for granting a loan and for ensuring repayment of the money advanced 
y the appellants is made. The appellants say that they do not become, owners of 
lie vehicle under the “ sale letter”, that the true effect of .the transaction on the 
xecution of the nine documents is to hypothecate the Vehicle in favour of the appel- 
mts, that the vehicle continues to remain in the ownership of the customer, and 
bat under clause 6 of tire nire-purcliase agreement there is extinction of encum- 
irance and not a transfer of title which may be called a sale taxable under the 
fravancore-Gochin General Sales Tax Act. 
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The Travancore-Cochin General Sales Tax Act (XI of 1 125, M.E;)was brought 
into force in May, 1950. The State authorities had, Tt is conceded, no power to 
enact a statute for levying tax on a transaction which does not conform to the defini- 
tion of ‘sale’ within the meaning of the Indian Sale of Goods Act: State of Madrtai, 
Gannon Danker ley & Co. {Madras) Ltd .V The Travancore-Cochin General Sales 
Tax Act by section 2 (j) defines ‘ sale ’ as follows : 1 

“ ‘sale’ with all its grammatical variations and cognate expressions means every transfer ofthepto- 
perty in goods by one person to another in the course of trade or business for cash or for deferred pay- 
ment or other valuable consideration and includes also a transfer of.property in goods involved in tk 
execution of a works contract, but does not include a mortgage, hypothecation, charge or pledge ; 

Explanation (1). — A transfer of goods on the hire purchase or other instalment system of payment 
shall, notwithstanding the fact that the seller retains the title in the goods as security for payment of lit 
price, be deemed to be a sale. 

Explanation { 2).— *' * * *” ", 

It is in the light of this definition that the liability to tax of the transactions resulting, 
from clause 6 of the agreement falls to be determined. If, by the operation of clause 
6, title to the vehicle is, under an existing contract, to sell, transferred to the customer 
for a price, the transaction is a sale, arid is taxable. 

The appellants are financiers and their business is to advance loans oil favour- 
able terms on the security of vehicles. This is effected by obtaining a promissory 
note for repayment of the amount advanced, and a hire-purchase agreement which 
provides a mechanism for recovery of the amount. It is true that a “ sale letter ” is 
obtained from the customer, but the consideration for the “sale letter” is only the 
balance remaining payable to the dealer, after.giving credit against the price of the 
vehicle the amount -paid by the customer. The application for a loan, and the 
letter addressed to the appellants undertaking to insure the vehicle expressly men- 
tion that a loan is asked for and granted on the security of the motor vehicle under 
the hire-purchase agreement. It is the customer who insures the vehicle, and.in 
the books of the Motor Vehicle Authorities he remains,- with the' consent of the appel- 
lants, owner of the vehicle. Undue importance to the acknowledgment of sale 
in the “ sale letter ” and the recital of sale in the bill and iri the receipt.cannot there- 
fore be attached. These documents— “ sale letter ”, bill and receipt— must be 
read with the application for granting a loan on the security of the vehicles, ; the letter 
in'whxch the customer requests the appellants to pay the balance of the price remain- 
ing, to be paid by hint to the dealer, the promissory note executed , by him for that 
amount, the undertaking to insure the vehicle,- and intiination to the Motor Vehicles- 
Authorities to make note of the hire-purchase agreement. "• f ' 

The hire-purchase agreement executed by the customer, "undoubtedly contains 
several onerous covenants: . , The customer has to pay all rents, rates, taxes and other- 
outgoings regularly, to, take proper care of the vehicle,, to get it insured, to keep . 
it fully repaired, and not to assign, sell, pledge,' charge, underlet, lend or otherwise 
to create any lien'thereon. The hire-purchase agreement is liable' to be determined 
if any of the eventualities mentioned' in clause 4 of the agreeinent happens and the 
appellants have - the right to seize the vehicle. These covenants are only, material 
in considering the true intention of the parties entering into the hire-purchase agree- s j 
ment; it is irrelevant that in a given case these' covenants may riot be' enforced by 
a Court iri a dispute : arising between the appellants and the customer, or relief ; 
may be granted on the ground that they contain penal' clauses. s In considering ■ 
the true intention of the parties, the terms of clause 6 of the hire-purchase agreement 
are important: it is stipulated thereby that “Upon the' Hirer (customer) paying , 
the entire amount due under Second Schedule herein, the said vehicle shall become 
the sole and'absolute property of the Hirer.” Theintention clearly disclosed there- 
by is that on payment of the amount due at any time after the hire-purchase agree. v 

1. (1958) S.C.J. 696 : (1958) 2 Ari.W.R. S.C.R. 379 : A.I.R. 1958 S.C; 560. 

(S.G.) 66 : (1958) 2 M.L.J. (S.C.) 66: (1959) 
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ent, the vehicle would be free from encumbrance. It is also to be noted that the 
;reement does not contemplate exercise of an option on payment of a nominal 
m of money as is to be found in other hire-purchase agreements. Execution of 
e promissory-note, the hire-purchase -agreement and the other documents, in 
ir judgment, indicate that it was the intention of the parties not to. transfer any 
terest in the vehicle by the customer to the appellants: it was intended to give 
curity by hypothecating the vehicle in favour of the appellants and for ensuring 
payment of the loan advanced that the customer submitted to the various onerous 
nditions of the hire-purchase agreement. 

A hire-purchase agreement is normally one under which an owner hires goods 
another party called the hirer and further agrees that the hirer shall have an 
)tion to purchase the chattel When he has paid a certain sum, or when the hire- 
ntal payments have reached the hire-purchase price stipulated in the agreement, 
at there are variations when a financier is interposed between the owner of the goods 
id the customer. The agreement, ignoring variations of detail, broadly takes 
le or the other of two forms: (i) when the owner is unwilling to look to the pur- 
laser of goods to recover the balance of the price, and the financier who pays the 
dance undertakes the recovery. In this form, goods are purchased by the financier 
om the dealer, and the financier obtains a hire-purchase agreement from the 
istomer under which the latter becomes the owner of the goods on payment of all 
le instalments of the stipulated hire and exercising his option to purchase the goods 
1 payment of a nominal price. The decision of this Court in K. L. Johar & oo. v. 
eputy Commercial Tax Officer 1 , dealt with a transaction of this character. (2) In 
te other form of transactions, goods are purchased by the customer, who in con- 
deration of executing a hire-purchase agreement and allied documents remains 
l possession of the goods, subject to liablity to pay the amount paid by the financier 
a his behalf to the owner or dealer, and the financier obtains a hire-purchase agree- 
lent which gives him a licence to seize the goods in the event of failure by the 
istomer to abide by the conditions of the hire-purchase agreement. 

The true effect of a transaction may be determined from the terms of the agree- 
icnt considered in the light of the surrounding circumstances. In each case, the 
!ourt has, unless prohibited by statute, power to go behind the documents and to 
etermine the nature of the transaction, whatever may be the form of the documents, 
n owner of goods who purports absolutely to convey or acknowledges to have 
mveyed goods and subsequently purports to hire them under a hire-purchase 
greement is not estopped from proving that the real bargain was a loan on the 
:curity of the goods. If there is a bona fide and completed sale of goods, evidenced 
y documents, anterior to and independent of a subsequent and distinct hiring to 
re vendor, the transaction may not be regarded as a loan transaction, even though 
le reason for which it was entered into was to raise money. If the real transaction 
a loan of money secured by a right of seizure of the goods, the property ostensibly 
asses under the documents embodying the transaction, but subject to the terms of 
le hiring agreement, which become part of the buyer’s title, and confer a licence 
j seize. When a person desiring to purchase goods and not having sufficient money 
a hand borrows the amount needed from a third person and pays it over to the 
endor, the transaction between the customer and the lender will unquestionably 
e a loan transaction. The real character of the transaction would not be altered 
" the lender himself is the owner of the goods and the owner accepts the promise 
f the purchaser to pay the price or the balance remaining due against delivery of 
oods. But a hire-purchase agreement is a more complex transaction. The owner 
nder the hire-purchase agreement enters into a transaction, of hiring out goods on 
lie terms and conditions set out in the agreement, and the option to purchase exercis- 
ble by the customer on payment of all the instalments of hire arises when the instal- 
aents are paid and not before. In such a hire-purchase agreement there is no agree- 
lent to buy goods; the hirer being under no legal obligation to buy, has an option 
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either .to return the goods or to become its owner by payment in full of the stipula- 
ted hire and the price for exercising the option; This class of hire-purchase agree- 
ments must.be distinguished from transactions in which the customer is the owner of 
the goods and with a view- to finance his purchase he enters into an arrangement 
which is in the form of a hire-purchase agreement with the financier, but in substance 
evidences a loan transaction, subject to a hiring agreement under which the lender 
is given the licence to seize the goods. ■ ■ ■ ’ ■ 

A few illustrative cases decided by the Courts in England, which do not import 
complications arising from the Bills of Sale Act, 1 878, and the Hire Purchase Act, 
1938, may be briefly noticed. In Re Watson Ex Parte Official Receiver in Bankruptcy 1 , 
it was held that in adjudging the true nature of a transaction purporting to be a 
sale of personal chattels, followed by a hiring and purchase agreements, whereby 
the vendor agreed to hire the chattels from the purchaser and to pay quarterly sums, 
for such hire, until a certain amount was paid, when the chattels, were to become 
again the property of the vendor, and power was given to the purchaser to take . 
possession of the chattels on default of payment, the form of the transaction cannot 
be given undue importance. The Court held that no sale or hiring of the chattel 
was intended, the object in truth being to create a security for a loan of money to 
the supposed vendor from the supposed purchaser. The transaction was therefore- . 
one of loan. Lord Esher, M. R., observed at page 37: 

“. . . .when the transaction is in truth merely a loan transaction, and the lender is to be repaid hi? 
loan and to have a security upon the goods, it will be unavailing to cloak.the r.eality of the transaction 
by sham purchase and hiring. It will be a question of fact in each case whether there -is a 'real pur- 
chase and sale complete before the hiring agreement. If there be such a purchase and sale in.fact and 
afterwards the goods are hired, the case is not within the Bills of Sale Act. - . 

The document itself must be looked at as part of the evidence ; but it is only part, and the Court 
must look at the other facts, and ascertain the actual truth of the case. ” .. , • v' 

In Mass v. Pepper 2 3 , one M entered into a contract with a wine merchant under , 
which the latter was to provide £ 2,000 for purchasing the furniture of a hotel which- . 
was agreed to be purchased by M. The wine merchant paid £2000 to the .vendor 
who gave a receipt for that sum as part of a purchase money of the furniture. M 
then executed a hire-purchase agreement in favour of the wine' merchant and'the- 
wine merchant, let the furniture to M to be paid for by, instalments and the furniture 
not to become property of iff till all the instalments were paid. It was held bp 
the House of Lords that the. circumstances showed that the transaction was merely: 
colourable and was a loan on the security of the hire-purchase agreement. ' 

In Polsky v. S. and A Services 5 , the plaintiff purchased a motor-car and gave a. 
cheque for the price. Being unable to make arrangement for, The cheque, he' 
entered into a transaction with the defendants who carried on the business of 
financing the purchase of motor-cars. Though the plaintiff had" purchased the 
motor-car, and merely sought a loan, the transaction between him and the defen- 
dants was carried out by means of documents used by the defendants when financing 
purchase of motor-cars, and they purported to buy the motor-car from the plaintiff' 
and to let it out to him under a hire-purchase agreement. The plaintiff then, 
brought an action for a declaration claiming that hire-purchase agreement was void, 
under the Bills of Sale Act, 1882. Lord Goddard* G;J., in upholding the claim. , 
of the plaintiff observed at page 188: . • 

“ A considerable number of cases were cited .... on the point which may, I think, be conveniently 
divided into two lines of authority. There is on the one hand, the class of cases, of which Torkshirr 
Railway Wagon Co. v. Maclure 4 and British Railway Trajjic & Electric Co. v. Kahn 1 ' are good examples*, 
where the transaction in question has been held to be a genuine sale followed by a hire-purchase agree- 
inent, and, therefore, unaffected by the Bills of Sale Acts, and, on the other hand, - there is the class, , 
which includes Re Watson, Ex. P. Official Receiver in Bankruptcy 1 imd Madell v. Thomas & Co ., 0 where the 
Court has held, on facts not very dissimilar from those in the present case, that the real transaction, 
was one of loan, and* therefore, it was avoided by reason of the Acts, There is no doubt, I- think as-' 
to the deciding principle. The Court has to determine whether the transaction in question is a genuine 


1. L.R. (1890) 25 Q..B.D. 27. 

2. L.ft. (1945) A.C. 10Q. 

3. (1951) 1 All E.R. 185. 


4, _L.R. (1882) Ch. D. 3og, 

5: ; (l92l) W.N. 52:. 

6. L.R..(i89i) 1 Q.;B. 23o. : 
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sale by the original owner of the chattel to the person who is finding the money and a genuine re- 
letting by the latter to the original owner on hire-purchase terms, or whether the transaction, though 
taking that form, is nothing more than a loan of money on the security of the goods. .... .The Court 
is not to look merely at the documents. It must discover what the real transaction was. As Lord 
Esher, M.R., said in Madcll v. Thomas & Go . 1 

; the Court is to look through or behind the documents, and to get at the reality ; and, 

if in reality the documents are only given as a security for money, then they are bills of sale ’. ” 

In the light of these principles the true nature of the transactions of the 
appellants may now be stated. The appellants are carrying on the business of 
financiers: they are not dealing in motor vehicles. The motor vehicle purchased 
by the customer is registered in the name of the customer and remains at all material 
times so registered in his name. In the letter taken from the customer under which the 
latter agrees to keep the vehicle insured, it is expressly recited that the Vehicle has 
been given as security for the loan advanced by the appellants. As a security for 
repayment of the loan, the customer executes a promissory note for the amount 
paid by the appellants to the dealer of the vehicle. The so-called “ sale letter ” 
is a formal document which is not made effective by registering the vehicle in 
the name of the appellants and even the insurance of the vehicle has to be 
effected as if the customer is the owner. Their right to seize the vehicle is merely 
a licence to ensure compliance with the terms of the hire-purchase agreement. 
The customer remains qua the world at large the owner and remains in possession, 
and on condition of performing the covenants has a right to continue to remain 
in possession. The right of the appellants may be extinguished by payment of the 
amount due to them under the terms of the hire-purchase agreement even before 
the dates fixed for payment. The agreement undoubtedly contains several onerous 
covenants, but they are all intended to secure to the appellants recovery of the 
amount advanced. We are accordingly of the view that the intention of the 
appellants in obtaining the hire-purchase and the allied agreements was to secure 
the return of loans advanced to their customeis, and no real sale of the vehicle 
was intended by the customer to the appellants. The transactions were merely- 
financing transactions. 

The appeals will therefore be allowed with costs in this Court and the High 
Court. One hearing fee. 

Order of the Court. — In accordance with the opinion of the majority, the 
appeals are allowed with costs in this Court and the High Court. One hearing fee. 

V. K. Appeals allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao, J. C. Shah and S. M. SikRi, JJ. 

The State of Madhya Pradesh (now Maharashtra) . . Appellant * 

v. 

Haji Hasan Dada ■ • Respondent. 

C.P. and Berar Saks Tax Act ( XXI of 1947) {before amendment by Act XX of 1953) — Scope— Claim. 
for refund of tax assessed and fiaid alleged to be in excess of amount due — Assessment order not set aside or 
modified — If can be entertained by the assessing officer ( Assistant Commissioner). 

Section 13, G. P. and Berar Sales Tax Act, 1947 before it was amended in 1953, in terms 
authorised the Commissioner to grant refund to a registered dealer applying in that behalf of any 
amount of tax or penalty paid by him in excess of the amount due by him under the Act That 
iection implies that refund may be granted only of the amount which is not lawfully due. The 
order of the Assistant Commissioner making the assessment is undoubtedly not final ; it is liable 
to be set aside in appeal or modified in revision under the provisions of the Act. But so long 
as the order of assessment made by him is not so set aside or modified a dealer cannot call upoD him to 
ignore the previous order of assessment and grant refund contrary to the plain direction of that order. 

Under the Act the Assistant Commissioner — who exercises the powers of the Commissioner — has 
no power to review his decision nor is he authorised to ignore his previous order -which has not been. 


* C.A. No. 1007 of 1964. 


1. L.R. (1891) 1 Q,.B. 230 at 234. 


2nd December 1965. 
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•set aside by appropriate proceedings or to pass an order for refund inconsistent therewith. FullcRect 
must be given to an order of assessment, even if it be latter found that the order was erroneous in law. . \ 

The application for refund of tax (in the instant case) was, therefore not maintainable under 
•section 13 of the Act of 1947. • • 

G.I.T. Punjab, etc. v. Tribune Trust, Lahore, (1948) 2 M.L.J. 14 : L.R. 74 I. A. 306, Rel. on. 

State of Bombay v. Purushothamdas Dularkadas, (1957) 8 S.T.G. 379 (disapproving Sheikh Gauhar 
■Sheik Nazir case, (1952) 3 S.T.C. 331, approved. 

Appeal by Special Leave from the Judgment and Order dated the 13th 
September, 1961, of the Bombay High Court (Nagpur Bench) at Nagpur, in Civil 
Reference No. 1 of 1961. 

T. V. R. Tatachari and B. R. G. K. Achar , Advocates, -for Appellant. . ; 

The Judgment of the Court was delivered by 

.Shall . J. — By order dated 17th April, 1952, the respondent Haji Hasan Dada 
•was assessed by the Assistant Commissioner of Sales Tax, Nagpur Region, to pay 
tax under the Central Provinces and Berar Sales Tax Act XXI of 1947 on the 
turnover from his business in yarn for the period 13th November, 1947 to 1st Novem- 
ber, 1948. The respondent paid the amount cf tax assessed on 8th July, 1952. 
Thereafter relying upon section 13 of the C. P. and Berar Sales Tax Act, 1947 he 
applied on 20th November, 1952, to the Assistant Commissioner of Sales Tax for an ; 
order of refunding Rs. 873-10-0 on the plea that in the turnover of his business, were 
included dyeing charges which were not taxable under the Act, and which since the 
order of assessment were held by the Board rf Revenue to be not taxable. The ; 
Assistant Commissioner rejected the application, and the order was confirmed by 
the Commissioner of Sales Tax in appeal. The Board of Revenue, Madhya ; 
Pradesh however, set aside the order and ordered that the case be returned to the: 
■Commissioner “for disposal afresh in the light of the legal principles explained 
in Sheikh Gauhar Sheikh Nazir of Balaghat v. The State V* 

During the pendency cf the proceedings before the taxing authorities, section 13 
of the Act was amended with retrospective effect. It is claimed by the State that 
under the amended section the right to obtain refund in cases similar. to those under 
•examination was taken away retrospectively. 

The State of Madhya Pradesh moved the Board of Revenue for a reference under, 
•section 23 of the Act to the High Court, and the Board of Revenue referred the follow- 
ing three questions : 

“ 1. Is ruling 57 (in Sheikh Gauhar' s case 1 ) good law ? In other words, was the Board right in 
holding that the Privy Council’s decision in Gommissiimer of Income-tax v. Tribune Trust 2 constituted 
no bar to the examination on merits of claims for refund made under the original section 13 of the • 
Sales Tax Act (XXI of 1947) within the time-limit mentioned in it ? 

2. Has section 24 of Act XX of 1953 been validly enacted, in so far as it seeks to give retrospective 
-effect to the amended section 13 of Act XXI of 1947 — ras from the very commencement of the latter 
on 1st June, 1947 ? and 

3. If the answer to Question No. 2 is in the affirmative, does sub-section (3) of the new section 13 
•constitute a bar to the examination on merits of the claim for refund made by the asses see in the present 
case ? ” 

The High Court held that by section 13 of the Act as originally enacted, the respon- 
dent had “ a valuable right to ask for refund of the amount of the tax paid by him 
in excess of the amount lawfully due ” and that “ the right to obtain a refund being 
a substantive right given to the respondent-by the statute and not being a matter of 
mere procedure,” this right could not be taken away except by clear and unambigu- 
ous words, and section 13 as amended was not legislation, which satisfied that test. 
The High Court accordingly answered the questions as follows : ■ 

“ r. Ruling No. 57 is good law, and, in our opinion, the Board was right. 

2. Section 24 of Act XX of 1953 has been validly enacted. 

3. The new section 13, sub-section (3), does not bar ah examination on merits of the claim 
for refund made' on 20th November, 1952, by the assessee. ” 


i- (1952) 3 S.T.C. 331. A.I.R. J948T.C.1O2. 

2. (1948) 2 M.L.J, 14 : L.R. .74 1 .A. 206 : 
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th Special Leave, the State of Maharashtra, upon whom the rights of the State 
Madhya Pradesh have devolved by virtue of the States Reorganisation Act, 1956 
s appealed to this Court. 

We are of the view that the first question alone need be answered in this appeal, 

1 on the answer we propose to record the claim made by the respondent musi 
nd rejected. Section 13 of the Act, as originally enacted, and which applied 
ring the year of assessment, read as follows : 

“ The Commissioner shall, in the prescribed manner and either by cash payment or, at the option 
he dealer, by deduction of such excess from the amount of tax due in respect of any other period, 
ind to a registered dealer applying in this behalf any amount of tax or penalty paid by such dealer 
ixcess of the amount due from him under this Act : 

Provided that no claim for refund shall be allowed unless it is made within twelve months from 
date on which the order of assessment with or without penalty was passed or within six months 
m the date on which the final order is passed on appeal, revision, review or reference in respect of 
: order of assessment with or without penalty. ” 

te amendment to section 13 by Act XX of 1953 need not, for reasons already 
out, be considered. 

Section 13, in terms authorised the Commissioner to grant refund to a registered 
aler applying in that behalf, of any amount cf tax or penalty paid bv such dealer 
excess of the amount due from him under the Act. The section implies that 
und may be granted only of the amount which is not lawfully due, and whether 
certain amount is lawfully due or not, must be determined by the Assistant 
>mmissioner in making the order of assessment or re-assessment. The order of 
e Assistant Commissioner is undoubtedly not final ; it is liable to be set aside in 
peal or modified in a revision application under the provisions of the Act. Bat 
long as the order passed by the Assistant Commissioner is not so set aside or 
odified, a dealer cannot call upon him to ignore the previous order, and grant 
fund contrary to the plain direction of the order. 

There is abundant authority for the view that until it is set aside by appropriate 
oceedings under the Act which authorises the levy of tax, full effect must be given 
an order of assessment, even if it be later found that the order was erroneous in 
■v -• e.g. Commissioner of Income-tax, Punjab, North-West Frontier and Delhi Prov'nces, 
horev. Tribune Trust, Lahore 1 . In that case the Trust which had been in previous 
ars assessed to, and had paid, income-tax, claimed in respect of its assessment for 

2 year 1932-33 that it was exempt from taxation. In appeal which was carried 
the Judicial Committee, the contention was upheld. Before the judgment of 

c Judicial Committee was pronounced, assessments to income-tax were made on 
c Trust for the years 1933-34 to ig38-3g. After the Board’s decision, the Trust 
plied to the Commissioner of Income-tax for an order for refund of income-tax. 
ve Higti Court of Lahore held in a reference under section 66 (3) of the Indian 
come-tax Act, that the assessments made for the years 1933-34 to 1938-39 “ were 
lullity ”, and that the Trust could not be denied the relief. The Judicial Committee 
versed the order of the High Court and held that the assessments which were duly 
tde by the Income-tax Officer in the proper exercise of his duty were validly 
ade and were effective until they were set aside. 

The Assistant Commissioner appointed under the Act is within the limits of 
5 jurisdiction and authority competent to decide all the questions which arise 
fore him : his orders, it is true, are liable to be set aside in appeal or modified 
revision as provided by the Act. But under the Act the Assistant Commissioner — 
10 exercises the powers of the Commissioner — has no power to review his decision, 
ir is he authorised to ignore his previous order, and to pass an order for refund 
consistent with his previous order which has not been set aside by appropriate 
•oceedings. 

It is somewhat unfortunate that a later decision of the Bombay High Court in 
ate of Bombay v. Purshoitamicts Duiarkadas Patel- — a case arising under section 13 


*• , f I 947) L-R- 74 I-A. 306 : (1948) 2 M.L.J. 
: A.I.R. 1048 p.o. 102. 


a- (1957) 8 S.T.G. 37 9- 
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of the Bombay Sales Tax Act, 1946 — which decided the identical question which ;, 
arose in this appeal, was not brought to the notice of the High Court. In that cast 
it was held by tne High Court that an application for refund of sales tax paid under : 
an order of assessment cannot be entertained by the Sales Tax Officer on the plea 
that the order was made on an erroneous view of the law, unless the order was set 
aside in appropriate proceedings by way of appeal or revision. The Court in that 
case in a reference made under the Bombay Sales Tax Act disapproved of the view 
of the Board of Revenue which had in arriving at its decision followed the precedent 
in Sheikh Gdahar Sheikh Nazir's case 1 . ■ . , 

Application for refund of tax was, therefore, not maintainable under section 
13 of the C. P. and Berar Sales Tax Act, 1947, as originally framed. 

The appeal must therefore be allowed. The parties to bear their own costs 
in this Court and in the High Court. ; 

K..S. — — ‘ Appeal allowed. 

THE SUPREME COURT OF INDIA. . 

(Criminal Appellate Jurisdiction.) 

Present : — A. K. Sarkas. and J. R. Mudhoekar, JJ. 

The State of Maharashtra Appellant* 

v. f, 

Jugmander Lai . ... Respondent. . 

Suppression of Immoral Traffic in Women and Girls Act ( CIV of 1956), section 3 '(i)~ Conviction under — " 
Imposition of sentence of imprisonment in addition to fine obligatorj—PTo discretion to award fine atone. 

It is obligatory upon the Court which convicts a person of an offence under section 3 (1) of the 
Suppression of Immoral Traffic in Women and Girls Act, 1956, to pass the minimum sen tence of 
imprisonment prescribed therein, in addition to a sentence of fine and no discretion is vested in the 
Court to impose a sentence of fine alone. 

The contention that the word “punishable” in section 3 (1) instead of the word “ punished” 
•necessarily postulates a certain discretion on the Court to impose a sentence of imprisonment or a ‘ 
sentericeof fine or both is untenable. The mere use of the word “ punished” or the word “ punishable” 
is not determinative of the intention of the Legislature to empower the Court to select one or more, 
kinds of sentences prescribed by it or to making it obligatory upon it to pass a particular sentence or 
sentences so prescribed. The expression “punishable” means liable to punishment. Liable to 
punishment only means that a person who has contravened a penal provision will have to be puni- 
shed.' Thus it does npt mean anything different from “shall be punished”. Punishment is obligatory 
in either case.’ But-the nature and extent of the punishment to be awarded has to be ascertained 
by a consideration of the whole of the penal provision. '' ; • ; ■ l 

In the context in which the word “punishable ” has been used in section^ (1) it is impossible to 
construe it as givirig any discretion 'to the Cc'urt in the matter of determining the-’nature of sentences to 
be passed in'respect of a contravention of theprovision. By using the expression “ shall be punishable’* 
the Legislature has made it clear that the offender shall not escape the penal consequences. What 
the consequences are to be are then specified in the provision and they are rigorous imprisonment for a 
period not less than one year and not .more than three years and also a fine which may extend to 
Rs. 2,000. • These are the punishments With respect to a first offence and;higher punishments are 
rprescribed in respect of a subsequent offence. . By saying that a person convicted of the offence 
shall be sentenced to imprisonment of not less than one year the Legislature has made it clear that its 
command is to award a sentence of imprisonment in every case of conviction.- It is difficult ■ to 

•conceive of clearer language for couching such command. - . - ; • 

Emperor v. Ptter D'Souza, A.l.R. 1949 Bom. 41 (FJJ.), disapproved. . 7 ' . .. 

Appeal by Special Leave from the Judgment^ and Order dated the nth / 
12th November, 1963 of the Bombay High Court in Criminal Appeal , No. 661 of 
1 q6q with Criminal Revision No. 9 1 7 -of 1963. , r- V 7 V • 

. .!• (1952) 3 S.T.C. 331. . ; 

♦Grl.A. No. 114 of 1965. ■■ 9th December, 1963" '• 
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JY. -S'. Bindra, Senior Advocate, ( 5 . R. G. K. Achar, Advocate, with him), for 
Appellant. ' 

'R. K. Garg and U. P. Singh, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Mudholkar, J.\ — In this appeal by Special Leave from a judgment of the High 
Court of Bombay the short point for consideration is whether it is obligatory upon 
the Court which convicts a person of an offence under section 3 ( i) of the Suppression 
of Immoral Traffic in Women and Girls Act, 1956 to pass a sentence of imprison- 
ment where the conviction is, in respect of a first offence, for a term not less than one 
year and not merely to a sentence of fine. The Presidency Magistrate, Bombay, 
held the respondent guilty of an offence under section 3 (1) of the Act for keeping 
a brothel or allowing the premises in his occupation to be used as a brothel and passed, 
a sentence of fine of Rs. 1 ,500 but did not pass a sentence of imprisonment. The 
respondent was also found guilty of an offence under section 4 (1) of the Act for 
living on the earning of prostitution and sentenced by him to pay a fine of Rs. 500. 
The respondent challenged his conviction in respect of each of the two offences as 
well as the sentences awarded to him. The High Court affirmed his conviction 
for these offences. Tne State preferred an application for revision before the High 
Court for enhancement of die sentences which was heard along with the appeal. 
It was contended on behalf of the State that it was obligatory on the part of the 
Magistrate to pass the minimum sentence of imprisonment against the respondent 
in respect of the offence as provided under section 3 (1) of the Act. It was also 
contended that though there was no obligation on the Magistrate to pass a sentence 
of imprisonment in respect of the offence under section 4 (1) of the Act, the sentence 
awarded by him was inadequate. The High Court enhanced the sentence of fine 
in respect of the offence under section 3 (1) to a sum of Rs. 2,000. In so far as the 
other offence was concerned the High Court set aside the sentence of fine and instead 
directed that the respondent be released on his entering into a bond for a sum of 
Rs. 2,000 under section 562 ofthe Code of Criminal Procedure to keep peace and 
be of good behaviour for a period of three years. 

The provisions of section 3 (1) of the Act read thus : 

“ Any person who keeps or manages, or acts or assists in the keeping or management of, a brothel 
shall he punishable on first conviction with rigorous imprisonment for a term of not less than one year 
and not more than three years and also with fine which may extend to two thousand rupees and in 
the event of a second or subsequent conviction, with rigorous imprisonment for a term of not less than 
two years and not more than five years and also with fine which may extend to two thousand rupees.* *• 

The High Court took the view that the ‘word ' ‘ punishable ” in the aforesaid section 
instead of “ punished ” necessarily postulates a certain discretion on the Court to 
impose a sentence of imprisonment or a sentence of fine or both. The High Court 
felt that there was no escape 

“ from this construction in view of the interpretation put by the Full Bench of that Court 
as to the meaning to be adopted in view of the use of the word "punishable” in prescribing a 
punishment.” 

The decision relied upon by the High Court is Emperor v. Peter D’ Souza 1 . That was a 
case under section 43 (1) ofthe Bombay Abkari Act (V of 1878). The provision 
which the Full Bench had to construe was substituted for the original provision 
by Bombay Act (XXIX of 194.7). The original provision was that a person 
“ shall, on conviction, be punished for each such ofience with imprisonment for a 
term which may extend to six months, or with fine which may extend to Rs. i,ooo- 
or with both.” The Amending Act, 1947 substituted for this the following provision : 

“ Shall, on conviction, be punishable for the first offence with imprisonment for a term which 
may extend to six months and with fine .which may extend to Rs. 1,000 : 

Provided that in the absence of special reasons to the contrary to be mentioned in the 
judgment of the Court, such imprisonment shall not be less than three months and fine shall not 
be less than Rs. 500.” 

It was contended before the Court that the object of the amended provision was 
to make it obligatory upon the Court convicting a person of an offence under that. 
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Act to pass , a sentence of imprisonment which shall ordinarily not be less than* three ; 
months, while it was not obligatory to pass a sentence of imprisonment under the 
•original provision. 

It is significant to notice that the expression used in the original provision is 
'“punished” and not “punishable.” A bare perusal of the Penal Code would 
show that the Legislature has in the penal provisions also, used the expression 
"‘‘punished”. This is so even where discretion has been conferred upon the Court 
to award a sentence of fine in lieu of or in addition to a sentence of imprisonment. 
The mere use of the word “ punished ” or the word “ punishable ” is not determina- 
tive of the intention of the Legislature to empower die Court to select one or more, kinds 
•of sentences prescribed by it for an ofience or to making it obligatory upon it to 
pass a particular sentence or sentences so prescribed. One thing follows with 
•certainty from the use of either of these expressions and that is that upon the con- 
viction of a person for the particular offence the Court is bound to award punish- 
ment. What the nature and extent of the punishment to be awarded has to be 
.ascertained by a consideration of the entire penal provision. Now, let us consider 
rsection 43 (1) as it was before its amendment in the year 1946. There the Legis- 
lature had said that the convicted person shall be “ punished.” Then it proceeded 
•to say that the punishment shall be (a) imprisonment for a term which may extend 
to six years ; ( b ) or a fine which may extend to Rs. 1,000 ; (c) or imprisonment as 
•well as fine. If the whole provision is construed it is clear that despite the use of 
the words “ punished with ” the nature of. the sentence was left to the discretion of 
'the Court. Even if the word “ punishable ” had been used instead of “ punished ” 
the result would have been the same because ofthe use of the word “or. ” .'That 
is to say that the provision would have been open to only one construction and that 
is that it was discretionary with the Court to choose the nature of punishment to 
be awarded to a convicted person. Since all this was clear there would have been 
no point in amending the provision in the year 1947 if the nature ofthe punishment 
-•was still to be left to the discretion of the Court. The plain meaning ;of the words : 

“shall, on conviction, be punishable for the first ofience with imprisonment, for a tern 
-which may extend to six months and with fine which may extend to rupees one thousand” 

•would be that the Court convicting a person of an offence under the Act wa 
bound to award a sentence consisting both of imprisonment and fine. Th< 
words “ may extend ” preceding “ six months ” and “ rupees one thousand 5 
respective^ merely give discretion to the Court in so far as the extent of imprison 
ment or fine to be awarded is concerned and nothing more. It is obvious that th 
Xegislature replaced the original “ or ” which gave an option to the Magistrate b 
“ and ” to make its intention clear. The Full Bench; however, expressed the viev 
that by using the expression “ punishable ” the Legislature conferred a discretioi 
on the Court and because of the use of that expression the Full Bench has construe! 

and ” as meaning “ and/or”. It is no doubt true that the expression “ punish 
.able ” means “ liable to punishment”. “ Liable to punishment ” only means tha 
a person 'who has contravened a penal provision will have to be punished. Thu 
it does not mean anything different from. “ shall be punished”. Punishment is 
-obligatory in either case. But, as already observed, what.the nature of punishment 
is to be must be ascertained by a consideration ofthe whole ofthe penal provisions. 
"We, therefore, are, unable to accept the view of the Full Bench that by merely 
•using the expression “ punishable ” the Legislature intended to say that a discretion 
•was left with the Court to determine the nature of punishment. If the view of the 
High Court that the word “ punishable ” imports a discretion in the Court were to 
be accepted an astonishing result would ensue : it would follow that there is dis- 
cretion in the Court whether to punish a convicted person at all or not. Mr. Garg 
'•frankly says that he cannot support a construction which would lead to such a result. 
Once the position is reached that the expression “ punishable ” does not confer a 
discretion on the Court whether to award a punishment or not, no difficulty arises in 
construing the section and so the conjunction “ and ” is not required to be construed, 
'to mean the opposite, that is, to mean “ or ”, 
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Mr. G?.rg tried to rely upon the proviso in support of his contention that the 
determination of the nature of the sentence was left in the discretion of the Courts 
In our opinion, the proviso does not afford any assistance to him. On the other- 
hand it would seem to fetter the discretion of the Court still further by mating it 
obligatory upon the Court to pass, ordinarily, a sentence of imprisonment of not 
less than three months. 

We have discussed the Full Bench decision at length because the High Court" 
has relied upon it, and the word “ punishable ” occurs in the provision which w'e have 
to construe here. In the context in which the word “ punishable 55 has been used 
in section 3 (1) it is impossible to construe it as giving any discret-’on to the Court in 
the matter of determining the nature of sentences to be passed in respect of a con- 
travention of the provision. By using the expression “ shall be punishable ” the 
Legislature has made it clear that the offender shall not escape the penal consequen- 
ces. What the consequences are to be are then specified in the provision and they 
are rigorous imprisonment for a period not less than one year and not more than three 
years and also a fine which may extend to Rs. 2,000. These are the punishments 
with respect to a first offence and higher punishments are prescribed in respect of a 
subsequent offence. By saying that a person convicted of the offence shall be sen- 
tenced to impi’isonment of not less than one year the Legislature has made it clear 
that its command is to award a sentence of imprisonment in every case of conviction* 
It is difficult to conceive of clearer language for couching such command. We have 
no doubt that the High Court -was in error in construing this section in the maimer 
it has done. The logical result of this would he to pass a sentence of imprisonment 
upon the respondent for a period not less than one year in respect of the offence 
-under section 3 (1) of the Act. However, when Special Leave was granted this Court 
made the following order : 

Special Leave granted. It may "be recorded that Counsel for tire State states that the State wil 1 
not insist on this accused person’s going to jail. It will be open .to consideration of the Court hearing; 
the appeal to keep this in mind in deciding the matter ” 

Mr. Bindra who appeared for the State did not insist that we should send the res- 
pondent to jail — which would be the result if we pass a sentence of imprisonment 
made obligatory by the law. In the circumstances we leave the matter where 
it is and merely pronounce our interpretation of the law. 

V.K.. , Order accordingly . 

THE SUPREME COURT OF INDIA. 

, (Criminal Appellate Jurisdiction.) 

• , Present : — A. K. Sarkak, J. R. Mudholkar and R. S. Bachawat, JJ. 
Jagat Bahadur v ... Appellant* 

v. 

The State of Madhya Pradesh - • • Respondent. 

Criminal Procedure Code (V of 1898), section 423— Appellate Court — Powers of— No power to impos r 
punishment higher than the maximum that could hare been imposed by trial Court. 

Practice — Finding of High Court based on appreciation of evidence — Interference with by Supreme Court. 

An appellate Court is not competent to impose a punishment higher than the maximum tba r 
could have been imposed by the trial Court. An appeal Court is after all ‘ a Court of error , that is, 
a Court established for correcting an error. If, while purporting to correct an error, the Court were to- 
do something which was beyond the competence of the trying Court, how could it be said to be correct- 
ing an error of the trying Court ? No case has been cited (in the instant case) in which it has been, 
held that the High Court as an appellate Court, after setting aside an acqittal can pass a sentence be- 
yond the competence of the trying Court. Therefore both on principle and authority it is clear that 1 
thepower of the appellate Court to pass a sentence must be measured by thepowerof the Court from 
whose judgment an appeal has been brought before it. 

Sitarmn v. Emperor, 7N.L.R. 109 •, Emperor v. Abosali Tusufalli, A.I.R. 1935 Nag. 139 ; Mehi 
Singh v. Mongol Khandu, I.L.R. 39 Cal. 157 ; Emperor v. Muhammad Tchil AH, I.L.R. 45 All. 594 


* Crl. A. No. i56 of i963- 


30th November, 1965. 
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JMfauvgE. Mating v. The King, A.I.R. 1940 Rang. u8; and In re Tirumal Rajtt, C 1 9 ^ 7 ) 1M.L.J.238: 
A.I.R. 1947 Mad. 368, approved. - : ‘ ;. ■'■f,' 

The Supreme Court does not ordinarily interfere with' a finding of. the High Court based on 
appreciation of evidence, unless there arc strong reasons for doing so. The fact that the High Court 
•has taken a view of the evidence different frem that of the trying Magistrate and has set aside th { 
■order of acquittal is no ground for discarding the finding of the High Court when it has given good 
•reasons for not accepting the defence evidence and for accepting the prosecution evidence: 

Appeal by Special Leave from the Judgment and Order dated the 8th February, 
1963, of the Madhya Pradesh High Court in Criminal Appeal No. 121 of 1962. 

E. C. Agarwala, Advocate (P. C. Agarivala , Advocate on Record not present), 
for Appellant. ■ • . 

M. JV. Shroff, Advocate (I. JV. Shroff, Advocate on Record not present), for 
Respondent. 

The Judgment of the Court was delivered by, 

Mudholkar, J . — -The appellant, a Police Constable, was tried for an offence 
■under sections 170, 342 and 392, Indian Penal Code, but was acquitted by the trying 
Magistrate of all these offences. The High Court, to which an appeal was preferred 
by the State Government set aside the acquittal and convicted the appellant of 
each of these offences. It sentenced him to rigorous imprisonment for a period 
•of one year in respect of the offence under section 1 70 and to a period of six months \ 
for an offence under section 342. In respect of the offence under section . 392 the 
High Court sentenced him to undergo rigorous imprisonment for a period of four 
•years and further ordered that all the sentences should run concurrently. 

Briefly stated the prosecution case was that the appellant who was posted at 
Rewa took leave for 15 days from 7th August, 1958, with a view to go to his village 
Hati in District Satna but instead went to Jabalpur wearing the uniform of a police 
-Head Constable. There hemetthe complainant Ram Kumar, P.W. 1 at the Omti 
Bridge near the pan shop of one Saligram, P.W. 2. He engaged him in conversa-. 
tion and learnt from him that the latter was from village Beldara, Police Station 
Maihar. He told Ram Kumar that a theft had.been reported from that area and 
that he had come to Jabalpur to investigate into it and that Ram Kumar answered 
-the particulars of the man wanted, in connection with the theft. It may by men- 
tioned that Ram Krimar was wearing a gold c * mohar ”, threaded in a piece of 
■string, round his neck. Questioned about it. by- the appellant he told him that he 
had received it as a present from his father-in-lawf. The appellant took Ram Kumar ■ 
along with him from place to place and atone place he tried to relieve Ram Kumar 
of the gold mohar saying that it was a stolen article. Ram Kumar resisted and protest- 
ed and so also did one Phoolchand who was there. The appellant then got into a 
rickshaw along with Ram Kumar on the pretext of taking him to the Police Station. 
Instead of stopping at the Police Station he asked the rickshaw to proceed to Katni ■. 
road and dismissed the rickshaw puller after paying his fare. He then gave a beating ' 
to Ram Kumar and snatched the gold mohar from his neck. While they were stand- 
ing on the road to Katni a motor truck happened to pass that way. The appellant 
•stopped it and got into it along with Ram Kumar and proceeded towards Katni. 

• After reaching the place the appellant set off Ram Kumar to fetch a cup of tea 
for him. While Ram Kumar was away the appellant got into a goods train which 
happened to be leaving Katni railway station in the direction of Satna at that time 
and travelled in the brake van. Ram Kumar, finding that the appellant had escaped, 
■lodged a report with the Police. Eventually the appellant was apprehended and 
•challenged. He denied the offence and said that he was falsely implicated and also 
-said that it was a case of mistaken identity. 

The main. question was regarding the appellant’s identity. There is volumi- 
nous evidence on the point which has been discussed fully by the High Court. On 
The basis of that evidence the High Court came to the conclusion that the person 
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who had snatched away the gold mohar from Ram Kumar was no other than the 
appellant. 

Mr. E.C. Agarwala who appears for the appellant tried to urge before us that 
the High Court was in error in holding that the person who committed the various 
offences was the appellant. This Court does not ordinarily interfere with a finding 
of the High Court based on appreciation of evidence, unless there are strong reasons 
for doing so. Mr. Agarwala could point out no other reason except this that the 
High Court had taken a view of evidence different from that of the trying Magistrate 
and set aside the appellant’s acquittal and that therefore this Court should appraise 
the evidence. That of course is no ground for discarding the finding of the High 
Court. The High Court has given good reasons in its judgment for accepting the 
prosecution evidence for coming to the conclusion that the identity of the appellant 
was established. It has also given good reasons for not accepting the defence evi- 
dence. In these circumstances we did not permit learned Counsel to take us through 
the evidence adduced in the case. 

The only other question urged by learned Counsel is regarding sentence. He 
points out that the appellant was tried by a Magistrate of the First Class and that 
under section 32 of the Code of Criminal Procedure the maximum sentence which 
-such a Magistrate is entitled to pass is imprisonment for a term rot exceeding two 
years and a fine not exceeding Rs. 2,000. There is nothing to show that the learned 
Magistrate was invested with poweis under section 30 of the Code by virtue of which 
"he could, under section 34, pass a sentence of imprisonment upto the limit of seven 
years. If the learned Magistrate, instead of acquitting the appellant, had convicted 
him, he could, therefore, not have passed a sentence of imprisonment in respect 
of the offence under section 392 for a term exceeding two years and that, therefore 
the High Court was incompetent to pass the sentence of imprisonment of four years’ 

Mr. Shroff, however, contended that even though that was so the High Court 
having held the appellant guilty of the offence under section 392 is as competent to 
pass any sentence in respect of that offence as is permissible under the Indian Penal 
Code. In support of the contention he relied on clause (a) of section 423 (1) of the 
'Code of Criminal Procedure. Under this clause, afier setting: aside the acquittal of 
a person, the appellate Court can “pass sentence on him according to law. ” It is 
true that section 31 (1) also empowers the High Court to pass any sentence authori- 
sed by law. But the question is whether these provisions enable the High Court to 
pass a sentence which the Court from whose decision an appeal has been preferred 
"before it was not authorised^ to pass. 

There" are several cases of the High Courts in which this question has been consi- 
•dered. One of them is Sitaram v. Emperor *, where the question has been elaborately 
•discussed. Stanyon, A.J.C. who decided the case has said thus : 

“ The Magistrate who 1 tried the case had power under section 32 of the Code of Criminal Pro- 
cedure, to pass a sentence of imprisonment for a term not exceeding six months, and fine not exceeding 
two hundred rupees. By section 423 of the same Code, the District Magistrate, sitting as an Appellate 
•Court on an appeal from the conviction of the applicants, was empowered, on maintaining the convic- 
tion of each applicant, to alter the nature of the sentence, subject only to the proviso that he did not 
enhance the same. The alteration of a sentence of imprisonment for four months, into a sentence of 
fine in the sum of Rs. 300, or in defaultimprisonment for four months, was clearly no enhancement, 
but a reduction in severity of the sentence. Section 402 of the Code follows human sentiment and 
common sense in regarding the substitution of fine for imprisonment as a merciful commutation of 
^punishment. Therefore, the sentences ordered by the District Magistrate were all within 
the letter of the rule set out in section 423 aforesaid. Section 32 contains no word which makes it 
applicable to any Court of Appeal or Revision : nor is there any restricting proviso to be found in 
section 423 or any other section dealing with appellate jurisdiction, such as we read in section 439, 
sub-section (3). Nevertheless, it is a rule underlying the whole fabric of appellate jurisdiction that the 
power of an Appellate Court is measured by the power of the Court from whose judgment or order 

theappealbeforeithasbeenmade It is a fundamental principle that every Court of 

Appeal exists for the purpose, where necessary, of doing, or causing to be done, that which each Court 
subordinate to its appellate jurisdiction should have, but has not, done, or caused to be done, and 
nothing further. Therefore, the jurisdiction in appeal is necessarily limited in each case to the same cx- 


t. (1911) 7 N. L.R. 109 : ti I.C. 788. 
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tent as the jurisdiction from which that particular case comes. It is a proposition which cannot bcdi:-; 
puted that all powers conferred upon an Appellate Court, as such, must he interpreted as subject to 
the general rule above stated. In a case reported at 2 Weir 487, the Madras High Court held tkt 
>an Appellate Court cannot pass, on appeal, a sentence which the original Magistrate was not competent 
'by law to pass. Section 106, sub-section (3) of the Criminal Procedure Cede, .1898, appears to give 
an Appellate Court power to make an order under that section in arty appeal in which an accused 
may have been convicted of rioting, assault, or other offence referred to therein. If such a person 
were acquitted by a District Magistrate, but convicted on appeal'by the High Court, there can be 
no doubt that the Appellate Court, as such, could make an order under this sub-scction. Its power 
to make the order would not be confined to cases where conviction had taken place before the Magis- 
trate. But it has been held— and, in my opinion, rightly held — that the Appellate Court, as such, 13. 
not competent to make an order under section 106 if the Magistrate, from whose decision the appal 
has come before it, could not have made it. This dictum was laid down in Mahmudi Sheikh v. Aji 
Sheikh 1 , Muthiah v. Emperor and Parcmasiva Pillai v. Emperor 3 . In the second of the above cases the 
learned Judges remarked,— ‘We think that the power given to an Appellate Court to make an order 
under this section is not an unlimited power to make such an order in any circumstances, but is to be 
taken as giving the Appellate Court power to do only that which the lower Court could and should 
have done.’ 

I do not see why any other rule of construction should be applied to the power given by section 423' 
to alter the nature of a sentence.” 

We have seen the three decisions to which the learned Judge has made reference and 
they undoubtedly support his conclusion. This decision was followed in Emperor v. 
Abasali Yttsufalli 1 , and also in Me hi Singh v. Mangel Khandu 5 ; Emperor v. Muhammad , 
Yakub AH 6 ; and Maung E. Maung v. The King 7 . In In re, Tirumal Eaju 8 , it has beea 
held that an appellate Court is not competent to impose a punishment higher than- 
the maximum that could have been imposed by the trial Court. It seems to 
us that these cases lay down the correct law. An appeal Court is after all ‘a Court 
of error’, that is, a Court established for correcting an error. If, while purporting, 
to correct an error, the Court were to do something which was beyond the competence 
of the trying Court, how could it be said to be correcting an error of the trying Court . 
No case has been cited before us in which it has been held that the High Court,, 
after setting aside an acquittal, can pass a sentence beyond the competence of the 
trying Court. Therefore, both on principle and authority it is clear that the power 
of the appellate Court to pass a sentence must be measured by the power of the Court 
from whose judgment an appeal has been brought before it. The High Court was 
thus in error in sentencing the appellant to undergo imprisonment in respect of the 
offence under section 392 for a period exceeding two years. Accordingly we allow 
the appeal partially and reduce the sentence of imprisonment in respect of the 
offence under section 392 fiom rigorous imprisonment of four years to a period of 
two years. Subject to this modification we dismiss the appeal. 

V.K. — Appeal allowed in pari.. 
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{XXXVII of 1952), Section 12 Scope — Power to issue licences — Subject to control of the Government — If entitled 
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In the context in which the control of the Government has been provided for by section 5 (2) of 
the Punjab Cinemas (Regulation) Act it would be permissible to hold that the said control can bo 
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-exercised generally before applications for licenres are granted, or particularly by correcting indivi- 
dual orders if they are fcund to be errcr.ecus, but in any case. Government has to function either as . 
an appellate authority or as a rev isicnal authority, for that is the result of section 5 (2) and (3).- 
Govcrnment cannot assume for itself the powers of the licensing authority which have been specifi- 
cally pro\idedfor by section 5 (1) and (2) of the Act. To holdthatthecontroloftheGovernmentcon- 
templated by section 5 (2) would justify their taking away the entire jurisdiction and authority from- 
the licensing authority, is to permit the Government by means of its executive power to change the- 
statutory provision in a substantial manner ; and that position clearly is not sustainable. The 
Government errrot diiect the licersirg authority to send the applications for licences to itself and 
consider them. 

Section 5 clearly rcc,uiics that such applications must be dealt with by the licensing authorities, 
in their respective areas in the first instance, and if they are granted, they may be revised by Govern- 
ment under section 5 (2) ; and if they are rejected, parties aggrieved by the said orders of rejection, 
may prefer appeals under section 5 (3) of the Act. The basic fact in the scheme of the Act is that it is . 
the licensing authority which is solely given the power to deal with such applications in the first, 
instance, and this basic position cannot be changed by Government by issuing any executive orders, 
or by making Rules under section 9 of the Act. 

Karnati Rarrgaiah v. A. Sultan Mchidccn & Brothers, Tcdipalrt , (1056) An.W.R. 1 12 : I.L.R. (1956) 
A.P. 413 ; A.I.R. 1957 A.P. 513, Vishnu Talkies v. State and others, I.L.R. 12 Pat. 44, and Bharat 
Bhushan Cinema v. City Magistrate ,• A.I.R. 1956 All. 99) overruled. 

Appeal by Special Leave from the Judgment and Order dated the 30th March, 
1961, of the Punjab High Court in Civil Writ No. 1100 of 1959. 

Bishan Narain , Senior Advocate (R. JV. Sachihey , Advocate, with him), forr 
Appellants. 

S. jV. Andtey, Advocate of Mjs. Rajinder JVaraiti & Co., for Respondent. 

The Judgment of the Court was delivered by 

Gajendragadkar, C.J. — The short question of law which arises in this appeal relates^ 
to the construction ol section 5 (2) of the Punjab Cinemas (Regulation) Act, 1952.' 
(XI of 1952) (hereinafter called ‘the Act’). The respondent, Hari Kishan 
Sharma, who claims to be the owner of a certain site in the town < f Jhajjar, desired 
to construct a cinema hall at the said place for the purpose of exhibiting cinemato- 
graphs. On 16th December, 1956, he submitted an application to appellant No. 2,. 
the Sub-Divisional Officer, Jhajjar, for the grant of the licence to construct and 
run a permanent cinema hall on his site. On 22nd February, 1957, appellant. 
No. 2 forwarded the said application to the Tehsildar for inspection of the site. It 
appears thae on 24th April,- 1957, the Government of appellant No. 1, the State oh 
Punjab, had issued instructions in regard to the grant ol licences under the ielevant 
provisions of the Act. These instructions required that all requests for the grant 01 
permission for opening all new permanent cinemas should be referred to appellant 
No. 1 for orders. On 26th September, 1957, the Tehsildai made a report that the 
site was in accordance with the provisions of the Act and that the respondent was 1 s- 
owner. On 30th September, 1957, another memorandum was issued by appellant 
No. 1 addressed to all the District Magistrates and the Sub-Divisional Officers con- 
veying the decision of appellant No. 1 that when an application for grant of permis- 
sion to construct a permanent cinema was referred to the Government, it should e 
accompanied by the particulars enumerated in the memorandum. Amongs t re 
items thus enumerated were the population of the town where the permanent cinema 
is proposed to be constructed ; whether there are any permanent cinemas already 
in existence in the town, and if so, how many ; whether the applicant, applican - 
has/have been taking any part in any activity undermining the security of t e a e ,. 
and whether the financial position of the applicant/applicants is sound. e 
notifications were issued by appellant No. 1 while the application made oy 1 
respondent was pending consideration. 

On 24th April, 1958, appellant No. 2 informed the respondent that the site- 
proposed by him for the construction of the cinema hall had been approved, 
respondent was required to submit a plan of the building within a month an 
warned not to transfer the ownership of the site without the previous sane 10 

SCJ— 93 
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-the licensing authority, . On 23rd May, 1958, the respondent submitted the build- 
ing plans. These plans were forwarded by appellant No. 2 to the Executive Engineer, •• 
.Provincial Division, Rchfak, for scrutiny. While forwarding the plans to 
the Executive Engineer, appellant No. 2 had stated that the respondent had been 
allowed to construct a permanent cinema hall at Jhajjar and the site plans were 
being submitted for proper scrutiny and approval at an early date. 

Meanwhile, it appears that one Mohan Lai had also applied for grant , of-a 
licence for construction of a cinema hsll in June, 1958, but he was informed that . 
permission had already been granted to one person, and there was no scope for a 
second cinema hall. That is why he was told that his application could not be consi- 
dered. Yet, another person, Sultan Singh by name, made a similar application oh 
:26th August, 1958. On 7 th October, 1958, the Provincial Town Planner, Punjab, 
wrote to the Executive Engineer, that the building plans submitted by the respondent 
had been checked and they appeared to satisfy the Rules framed, under the Act 
so far as the structural features of the building were concerned. On 6th October, 
1958, however, appellant No. 2 addressed a memorandum to the respondent inform- 
ing him that the site plans prepared by him for the construction, of a permanent 
cinema hall would be referred to appellant No. 1 for approval “ according to the 
latest instructions”. ' . 

Then followed a report made by appellant No. 2 to. appellant No. 1 on 31st 
'October, 1958, mentioning all the relevant foots in regard to the application of the 
respondent, and adding that the report was forwarded to appillant No. 1 for its 
consideration. On 20th December, 1958, appellant No. 2 submitted another report 
to appellant No. 1 saying inter alia , that it had been reported by the police that th< 
respondent had been arrested in connection with “ Save Hindi Agitation ” and \va 
discharged on tendering apology and that he did not pay any income-tax. On.4tl 
March, 1959, appellant No. 2 informed the respondent that his application had beci 
rejected by appellant No. 1 as. the same did not fulfil the conditions laid down in tli 
memorandum dated 30th September, 1957. It appears that appellant No. 1 hs ( 
•decided to grant the licence to Sultan Singh, and that, probably is the reason why th 
-application of the respondent was rejected. . 

On receiving this communication from appellant No. 2 the respondent preferred 
• an appeal to appellant No. 1 under section 5 (3) of the Act, but his appeal was reject- 
ed on 1 4th April, 1959 ; and that drove the respondent to the High Court of Punjab 
to seek for.an appropriate relief under its jurisdiction under Article ,226 of the Consti- 
-tution. . . • • 

In his petition, the respondent alleged that the order passed by appellant No. 1 
■.rejecting his application for a licepce, under section 5 was illegal, arbitrary, capricious, 
oppressive, and whithout jurisdiction.- In support cf his plea, the respondent had, 
also alleged that in rejecting his application, appellant No. ; 1 had been influenced 
’by extraneous considerations which had no relevance to the decision of the question 
as to whether a licence should be granted to him or not. The suggestion made by 
the respondent, was that appellant No. 1 wanted -to prefer Sultan Singh to him for 
-extraneous considerations, and that rendered the impugned order invalid. On 
these allegations, the respondent claimed that a writ in the nature of certiorari be 
issued setting aside the said order, and directing the appropriate authority under sec- 
'tion 5 of the Act to deal with the respondent’s application in accordance with law. 

The appellants disputed the allegations made by the respondent in ,his, writ 
petition. It was urged that appellant No. 1 had taken into account the relevant, 
•considerations prescribed by the instructions issued by it by virtue of its authority 
under section 5 (2) of the Act, and had come to the conclusion that the respondent’s 
application. could not be granted. The plea. made by the respondent that appellant 
No.,1 hadbeen influenced by extraneous considerations, was 'denied. 

On these pleas, the High Court was called upon to consider five issues. The 
[important ones amongst these issues were about the jurisdiction of appellant No. 1 
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to pass the order rejecting the respondent’s application for a licence, and about the 
invalidity of the order resulting from the fact that it was based on extraneous consi- 
derations. The High Court has upheld the respondent’s contention on the first point, 
and has held that appellant No. 1 had no jurisdiction to deal with the matter as 
it has purported to do. On that view, the High Court did not think it necessary to 
consider the other issues, particularly because “ they involved questions of fact 
which are more or less disputed and on which it will not be possible to come to any 
clear conclusion on the factual side ”. In the result, the High Court has allowed the 
writ petition filed by the respondent and has directed the appellants to treat the 
order made by appellant No. 1 as void, ineffective, invalid and of no binding effect. 
In consequence, a writ of mandamus has also been issued requiring the licensing 
authority to deal with the respondent’s application in accordance with law. K is 
against tins order that the appellants have come to this Court by Special Leave and 
the only question which they have raised before us for our decision is whether die 
High Court was right in holding that appellant No. 1 had no jurisdiction to deal with 
the respondents application in the manner it has done under section 5 (2) of the Act. 
That is how the question about the construction of section 5 (2) falls to be decided 
in the present appeal. 

Before dealing with this question, we may very briefly indicate the effect of 
the broad provisions of the Act. The Act was passed in 1952 in order to make 
provision for regulating exhibitions by means of cinematographs in Punjab. Section 
3 of the Act provides that no person shall give an exhibition, by means a of cinema- 
tograph, elsewhere than in a place licensed under this Act or otherwise than in 
compliance with any condition and restriction imposed by such licence. Section 4 
provides that the licensing authority under the Act shall be the District Magistrate. 
The proviso to this section authorises the Government, by notification, to constitute 
for the whole or any part of the State, such other authority as it may specify therein 
to be the licensing authority for the purposes of the Act. It is common ground 
that appellant No. 2 has been constituted a licensing authority for the area with 
which we are concerned in the present appeal. 

That takes us to section 5 which must be read : — 

" 5- (i) Thfe licensing authority shall not grant a licence under this Act unless it is satisfied 

-that — 

(а) the rules made under this Act have been complied with ; and 

(б) adequate precautions have been taken in the place, in respect of which the licence is to be 
:gtven, to provide for the safety of the persons attending exhibitions therein. 

(2) Subject to the foregoing provisions of this section and to the control of the Government’ 
■the licensing authority may grant licences under this Act to such persons as it thinks fit, on such terms 
and conditions as it may determine. 

(3) Any person aggrieved by the decision of the licensing authority refusing to grant a licence 
'Under this Act may, within such time as may be prescribed, appeal to the Government or to such officer 
as the Government may specify in this behalf and the Government or the officer, as the case may be, 
may make such order in the case as it or he thinks fit.” 

Sub-section (4) of section 5 authorises the Government to issue directions to licensees 
generally or to any licensee in particular for the purpose specified by it. Section 6 
confers powers on Government or local authority to suspend exhibitions of films 
in certain cases ; and section 7 prescribes penalties. Section 8 empowers the State 
Government or the licensing authority to suspend, cancel or revoke a licence granted 
under section 5, on one or more of the grounds indicated by clauses (a) to (g) of 
sub-section (i). The other sub-sections of section 8 prescribe the procedure which 
has to be followed in exercising the powers conferred by sub-section (1). Section 9 
confers on the Government the power to make Rules by a notification; this power 
can be exercised for any of the purposes mentioned in clauses (a), ( b ) and (c) of 
the said section. Section 10 gives power to the State Government to exempt any 
cinematograph exhibition or class f cinematograph exhibitions from the operation 
of any of the provisions of the Act ; and section 1 1 provides that the Cinematograph 
-Act, 1918 (II of 1918) in so far as it relates to matters other than the sanctioning 
of cinematograph films for exhibition, is hereby repealed. There is a proviso to 
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this section with which we are not concerned in the present appeal. That, broadly 
stated, is the scheme of the Act. n, 

There are two Central Acts dealing with the same subject. The first, one is 
Act II of 1918 which, as we have seen, is repealed in the manner prescribed by section 
11 of the Act so far as Punjab is concerned. Section 5 of this Act corresponds 
generally to section 5 of the Act. The Central Act II of 1918 has been subsequently 
repealed by Central Act XXXVII of 1952. Section 12 of this latte Act corns- 
ponds generally to section 5 of the Act. . . 


The question which we have to decide in the present appeal lies within a wry 
narrow compass. What appellant No. 1 has done is to require the licensing autho 
rity to forward to it all applications received for grant of licences, arid it has assumet 
power and authority to deal with the said applications on the merits for ltselt 11 
the first instance. Is appellant No. 1 justified in assuming jurisdiction which ra 
been conferred on the licensing authority by section 5 (1) and (2) of the Act . , . 
is plain that section 5 ( 1 ) and ( 2 ) have conferred jurisdiction on the licensing autiu 
rity to deal with applications for licences, and either -grant them or reject then 
In other words, the scheme of the statute is that when an application for licen< 
is made, it has to be considered by the licensing authority and dealt with uu < 
section 5 (1) and (2) of the Act. Section 5 (3) provides for an appeal to appelM 
No. 1 where the licensing authority has refused to grant a licence ; and this provision 
clearly shows that appellant No. 1 is constituted into an appellate authority in cases 
where an application for licence is rejected by the licensing authority. The coui& 
adopted by appellant No. 1 in requiring all applications for licences to be forward^ 
to it for disposal, has really converted the appellate authority into the origma 
authority itself, because section 5 ( 3 ) clearly allows an appeal to be preferred by a 
person who is aggrieved by the rejection of his application for a licence by 
licensing authority. 

It is, however, urged by Mr. Bishen Narain for the appellants that sectio n 5 (2) 
confers very wide powers of control on appellant No. 1 and this power can take 
within its sweep the direction issued by appellant No. 1 that all applications ior 
licences should be forwarded to it for disposal. It is true that section 5 (2) provides 
that the licensing authority may grant licences subject . to the provisions of scctior 
5 (1) and subject to the control of the Government ; and it may be conceded thal 
the conirol of the Government subject to which the licensing authority has to functioi 
while exercising its power under section 5 (1) and (2), is very wide ; but howeve: 
wide this control may be, it cannot justify appellant No. 1 to completely oust tin 
licensing authority and itself usurp his functions. The Legislature contemplate 
a- licensing authority as distinct from the Government. It no doubt recognise 
that the licensing authority has to act under the control of the Government ; bu 
it is the licensing authority which has to act and not the Government itself. Th 
result of the instructions issued by appellant No.,1 is to change the statutory provisioi 
of section 5 (2) and obliterate the licensing authority from the Statute Book altogether 
That, in our opinion, is not justified by the provision as to the control of Govern 
ment prescribed by section 5 (2). 

The control of Government contemplated by section 5 (2) may justify the issu 
of general instructions or directions which may be legitimate for the purpose, c 
the Act, and these instructions and directions may necessarily guide the liccnsm 
authority in dealing with applications for licences. The said control may, therefore 
take the form of the issuance of general directions and instructions which are legiti 
mate and reasonable for the purpose of the Act. The said conti ol may also involve 
the exercise of revisional power after an order has been passed by tlic licensmj 
authority. It is true that section 5 ( 2 ), in 'terms does not refer to the fevisiona 
power of the Government ; but having regard to the scheme of the section, it 
not be unreasonable to hold that if the Government is satisfied that in a given case 
licence has been granted unreasonably, or contrary to the provisions of section 5 (. j 
or contrary to the general instructions legitimately issued by it, it may 
mo to exercise its power to correct the said order by exercising its power co fi ■■ 
In other words, in the context in W'hich the control of the Government has 
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rovided for by section 5 (2) , it would be permissible to hold that the said control 
an be exercised generally before applications for licences are granted , or particularly 
>y correcting individual orders if they are found to be erroneous, but in any case, 
government has to function ■ either as .an appellate authority or as a revisional 
uthority, for that is the result of section 5 (2) and (3). Government cannot 
ssume for itself the powers of the licensing authority which have been 
pecifically provided for by section 5 (1) and (2) of the Act. To hold that the 
ontrol of the Government contemplated by section 5 (2) would justify their 
iking away the entire jurisdiction and authority from the licensing authorty, is 
a permit the Government by means of its executive power to change the 
:atutory provision in a substantial manner ; and that position clearly is not 
ustainable. 

Section 5 (3) provides for an appeal at the instance of the party which 
» aggrieved by the rejection of its application for the grant of a licence. No appeal 
i provided for against an order granting the licence; but as we have just indicated, 
a case it appears to the Government that an application has been granted erroneously 
ir unfairly, it can exercise its power of control specified by section 5 (2) and set aside 
uch an erroneous order, and that would make the provision as to appeal or revision 
elf-contained and satisfactory. 

The scheme of the Act clearly indicates that there are two authorities which 
ire expected to function under the Act — the licensing authority, as well as the 
government. Section 8 is an illustration in point. It empowers the State Govern- 
nent or the licensing authority to suspend, cancel or revoke a licence on the grounds 
ipecified by it ; and that shows that if a licence is granted by the licensing authority, 
t has the power to suspend, cancel or revoke such a licence just as Government has 
i similar power to take action in respect of the licence already granted. We are, 
therefore, satisfied that the High Court was right in coming to the conclusion that 
appellant No. 1 had no authority or power to require all applications for licences 
made under the provisions of the Act to be forwarded to it, and to deal with them 
itself in the first instance. Section 5 clearly requires that such applications must 
be dealt with by the licensing authorities in their respective areas in the first instance, 
and if they are grant* d , they may be revised by Government under section 5 (2) ; and 
if they are rejected, parties, aggrieved by the said orders of rejection may prefer 
appeals under section 5 (3) of the Act. The basic fact in the scheme of the Act is 
that it is the licensing authority which is solely given the power to deal with such 
applications in the first instance, and this basic position cannot be changed by 
Government by issuing any executive orders, or by making Rules under section 9 
of the Act. 

It appears that this question has been considered by the Andhra Pradesh, and 
the Rajasthan High Courts and they, have taken the view that the Government can, 
by virtue of the power of control, deal with the applications for licences themselves 
in the first instance [vide Karnati Rangaiah v. A. Sultan Mohiddin & Brothers , Tadipalri 
and others 1 , and Mjs. Vishnu Talkies v. The State and others 2 , respectively]. We are 
satisfied that this view does not correctly represent the true legal position under 
the relevant provisions of the Acts prevailing in the two respective States. In 
Bharat Bhushan Cinema v. City Magistrate and another s also, the powers of the State 
Government under section 5 (3) of the Cinematograph Act, 1918, have been similarly 
construed and that again, in our opinion, cannot be said to be right. In dealing 
with the question about the scope and effect of the power of control conferred on 
the State Government, the Allahabad High Court has taken the view that the power 
of control which has been conferred on the State Government by section 5 (2) is 
wide enough to enable the State Government to revise an order passed by a licensing 
authority granting a licence. This observation, in our opinion, correctly represents 
the true scope and effect of the power of control conferred on the State Government. 

The result is, the appeal fails and is dismissed with costs. 

K..S. Appeal dismissed. 


(1956) An.W.R. ma : IJU.R* (1956) 
A.P. 413 ; A.I.R. 1957 A.P. 513- 


a. (1962) I-L.R- 12 Raj. 44. 
3. A.I.R* 1956 All. 99. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) .. ' V 

Present: — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, M; 
Hid AYATULLAH, J. C. SHAH AND S.M. SlKRIjJJ. 

Nalini Dassi alias Nabanalini Dassi . . Appellant* 

: ... . Respondents .■ 

Bengal Agricultural Debtors Act ( VII of 1936), section 37 -A introduced by Act XI of 194s—. •AgmultaiJ ■ 
debtor — Mortgage action — Sale of properly — Purchase by decree-holder — Provision for delivery bach of the pro- 
perty to agricultural debtor — Applies in the case of a bona fide purchaser from auction-purchaser aht— 
Amount of debt — Jurisdiction of the Board under the Act. Jurisdiction — Question to be raised at the earliest 
stage. 

Under the provisions of section 37-A of the Bengal Agricultural Debtors Act, once the sale isstl 
aside, the auction-purchaser, whether he be the decree-holder or somebody else including a bowfih 
purchaser, cannot remain in possession, for the right of the person who had purchased the property, 
to remain in possession would only exist so long as the sale subsists. . 

If the intention had been that bona fide purchaser for value other than the decree-holder-auctiof 
purchaser would be out of the purview of section 37-A of the Act, specific provision would have been 
made. 

Section 37-A (1) (c) affords protection in the case of bona fide purchasers only where the sale 
took place before 20th December, 1939. - '' 

The question of the pecuniary jurisdiction of the Board' functioning under the Act to entertain 
applications under section 37-A of the Act should be raised at the earliest stage. The Board has jurisdic* 
tion in case of debts up to Rs. 5,000 but with the sanction of the Collector in writing would hav e 
jurisdiction up to Rs. 25,000. If the question of jurisdiction had been raised at the earliest stage, 
the other side could have shown that the sanction of the Collector was so obtained. The question will, 
not be allowed to be raised in the subsequent stages. 

Appeal by Special Leave from the Judgment and Decree dated the 22nd 
December, 1959, of the Calcutta High Court in Appeal from Appellate Decree 
No. 1039 of 1954. ’ r ' ' ' ; 

Niren De, Additional Solicitor-General of India (B. P. Singh and P. Ki 
Chakravarti, Advocates, with him), for Appellant. 

D. JV. Mukherjee, Advocate, for Respondents Nos. 1 to 4. 

Sukumar Ghose, Advocate, for Respondent No. 1 o. 

The Judgment of the Court was delivered by 

Wanchoo , J. — This appeal by Special Leave raises a question as to the inter- 
pretation of section 37-A of the Bengal Agricultural Debtors Act, VII of 1936. 
(hereinafter referred to as the Act). The respondents brought a suit in the Court 
of the Second Munsif, Burdwan, for a declaration that they were entitled to the 
property in dispute, for confinhation of their possession thereof and for a permanent 
injunction restraining the appellant from interfering with their possession. In. 
the alternative they prayed for delivery of possession to them of the property in. 
dispute in case it was found that they were not in possession. The case of the 
respondents was that the property in dispute belonged to one Jatindra Mohan Hajra, 
who was the father of three of the respondents. He mortgaged the property to 
Kali Krishna Chandra who was defendant in the suit. Kali Krishna Chandra, 
obtained a mortgage decree in the Court of the Subordinate Judge, Burdwan, and 
in execution of the said decree got the mortgaged property sold, purchased the 
property in auction sale and thus came into possession thereof in November, 1 937 * 
This happened before section 37-A was introduced in the Act by the Bengal Agricul 

*C.A. No. 901 of 1963/. 'If \ ‘ ' ' ' k ‘ ,23 rd September,' 19C5- 
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ral Debtors (Amendment) Act, 1942 (XI of 1942). After the introduction 
section 37-A in the Act, the respondents applied thereunder for getting back 
ssession of the property. In the meantime it appears that Kali Krishna Chandra 
(d the property to the present appellant in June, 1942. That is how she was 
ade a party to the proceedings under section 37-A of the Act. The respondents 
cceeded in their application under section 37-A of the Act and obtained possession 
the property in suit in November, 1947. The respondents* case further was 
at their possession was disturbed by the appellant thereafter and they had to go 
the criminal Court in that connection* But the criminal case resulted in acquittal 
d consequently the respondents brought the present suit in order to remove the 
Dud on their title and to obtain possession in case it was found that they were 
t in possession. 

The suit was resisted by the appellant on a number of grounds. In the present 
peal, however, learned Counsel for the appellant has raised only two grounds 
fore us, namely — (i) that the Debt Settlement Board (hereinafter referred to as 
e Board) had no jurisdiction in the matter as the decree in the mortgage suit was 
r more than Rs. 5,000, and (ii) that section 37-A of the Act did not apply to a 
na fide purchaser for value from the auction-purchaser. We shall con- 
ic oui selves therefore to these two points only. 

The Munsif who tried the suit held that section 37-A was available against a 
na fide transferee for value also . But the question of jurisdiction of the Board 
1 the ground that the amount involved was more than Rs. 5,000 was not raised 
fore the Munsif and so there is no finding on that aspect of the matter in the 
unsiPs judgment. Holding that 'section 37-A applied to bona fide transferees for 
due also, the Munsif decreed the suit. 

Then there was an appeal by the appellant which was decided by the Subordi- 
lte Judge. It was in that appeal that it was urged for the first time that the Board 
id no jurisdiction inasmuch as the amount involved was over Rs. 5,000. That 
jjection was however overruled by the Subordinate Judge on the ground that 
:e amount involved was only Rs. 4,044-8-0. But the Subordinate Judge seems to 
ive held that a bona fide transferee for value cannot be affected by the provisions, 
‘section 37-A. He therefore allowed the appeal and dismissed the suit. 

Then followed an appeal to the High Court. The High Court considered 
.e two questions, which we have set nut above. On the question of jurisdiction 
,e High Court held that the amount of debt involved was only Rs. 4,044-8-0 and 
lerefore the Board had jurisdiction. On the question whether bona fide transferees 
r value were bound, the High Court reversed the view taken by the Subordinate 
ldge and held that such transferees were also covered by section 37 -A. It therefore 
lowed the appeal and restored the decree of the Munsif but ordered parties to 
jar their own costs throughout. In the present appeal by Special Leave, the 
rpellant raises the same two points before us. 

We shall first consider the question of the jurisdiction of the Board. It is 
rged in this connection that the very application made by the respondents under 
;ction 37-A shows that the amount of decretal dues was Rs. 5,841 and therefore 
te Board had no jurisdiction. We are of opinion that this point as to jurisdiction 
tould have been raised at the earliest possible stage in the Munsiffs Court and as 
was not so raised it should not have been permitted to be raised for the first time 
. the Subordinate Judge’s Court in appeal. Rule 144, framed _ under the Act, 
hich relates to jurisdiction of the Board, provides that the maximum amount of 
le sum total of all debts due from a debtor which can be dealt with under the 
revisions of the Act shall be Rs. 5,000. There is however a proviso to this rule to 
te effect that with die previous sanction in writing of the Collector, a Board may 
cal with an application if the sum total of ail debts due from the debtors exceeds 
■s. 5,000 but does not exceed Rs. 25,000. It is unnecessary for us to decide in the 
resent appeal whether the High Court was right in holding that the debt due nag 
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-only Rs. 4,044-8-0 and notRs. 5,841, which was shown to be the amount of decretal; 
•dues in the application under section 37-A. It is enough to point out that if this 
•point had been raised in the trial Court, the respondents would have been able to 
:show that even if the debt was over Rs. 5,000 permission of the Collector as required' 
by the proviso had been taken by the Board before it dealt with the matter. It is 
not as if the Board has no jurisdiction above Rs. 5,000 at ail. Ordinarily the Board 
has jurisdiction up to Rs. 5,000 but with the sanction of the Collector in writing its 
jurisdiction can go up toRs. 25,000. Therefore if any party wishes to urge that, 
the Board had no jurisdiction because tire amount of the debt was over Rs. 5,000, 
it must urge it in the trial Court in order to give an opportunity to the other party 
to show that even if the amount due was over Rs. 5,000 tire sanction of the Collector 
had been obtained by tire Board, As the point was not taken in the trial Court in 
this case, we are not prepared to go into the question whether the total debt due m 
the present case was over Rs. 5,000 or not, for the respondents had no opportunity 
of showing that even if the debt was over Rs. 5,000 the sanction of the Collector 
had been obtained. We therefore reject the contention as to jurisdiction on. the 
■ground that the point was not taken in the trial Court. > 

I 

This brings us to the principal argument urged in this case that section 37-A 
.does not apply to bona fide transferees for Value. Now the Act was an ameliorative - 
measure for the relief of indebtedness of agricultural debtors and the Preamble of y - 
■the Act shows, that it was passed because it was expedient to provide for the relief 
of indebtedness of agricultural debtors. For that' purpose it established Boards and ■ ■ 
also provided for reduction of the amount due under certain circumstances by sections, . 
18 and 22 thereof. Italso made other provisions with respect to recovery of amounts 
due within a period of 15 to 20 years under sections 19 and 22 by instalments and 
made consequential provisions where the instalment was not paid. Section. 
37-A was introduced in the Act in 1942 and provided for certain reliefs to an agricul- 
tural debtor where any immovable property of such person had been sold after 
1 2th August, 1935, in execution of a decree of a civil Court or a certificate under 
.the Bengal Public Demands Recovery Act, 1913, under certain conditions. It 
allowed the debtor to apply for relief thereunder to the Board within one year of, 
the coming into force thereof. On receipt of such application, the Board had first ■'. 
to decide whether the application was maintainable, and had fulfilled the conditions . 
; subject to which such an application could be made. Thereafter the Board had 
to proceed in accordance with sub-sections (4) to (7) and make an award under 
-sub-section (5) . After the award had been made under sub-section (5) , we come to 
section 37-A (8) which may be read in extenso : 

' “ The debtor may present a copy of the award made under sub-section ( 5 ) to the Civil Court or 

.Certificate-Officer at whose order the property was sold, and such Court or Certificate-Officer shall 
thereupon direct that the sale beset aside, that the debtor together with any person who was in posses- 
sion of the property sold or any part thereof at the time of delivery of possession of such property to. 
the decree-holder as an unier-raiyal of the debtor and who has been ejected therefrom byreason of such 
sale be restored to possession of the property with, effect from the first day of tlaisakh next following 
, or the first day of Karlic next following, whichever is earlier, and that any person who is in possession 
of the property other than a person who was in possession of the property or part thereof as an under- 
raiyat of the debtor at the time of delivery of possession of such property to the decree-holder shall be 
. ejected therefrom with effect from that date.” 

Decree-holder is defined in section 37-A (12) as under : — 

“ tn this section the expression ‘decree-holder’ includes the certificate-holder and any person to 
whom any interest in the decree or certificate is transferred by assignment in writing or by operation 
of law.” 

The contention on behalf of the appellant is that sub-section (4) of section 37-A 
• speaks only of the applicant before the Board, the decree-holder and the landlord 
, of the applicant in respect of the property sold in the case where the decree -holder 
"is not such landlord and therefore a bona fide transferee for value from the auction- , 
purchaser cannot be ejected under section 37-A (8) and it is only the decree-holder 
■ who can be ejected thereunder if he is still in possession of the property. Now if' 
we read the words of section 37-A (8), that provision clearly lays down that any • 
..person who is in possession of the property (except an nnder-raiyat under certain 
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•conditions) shall be ejected therefrom with effect from that date. Tire words “ any 
person ” used in section 37-A (8) are of very wide import and would include even a 
bona fide transferee for value of the property sold. If the argument for the appellant 
were to be accepted, the benefit of section 37-A (8) would only be given in a case 
where the property sold in execution is purchased by the decree-holder himself and 
he remains in possession up to the time the agricultural debtor asks for relief under 
section 37-A (8). We do not think that the Legislature could have intended that 
•the relief under section 37-A (8) should be given only in this limited class of cases. 
In any case if that was the intention, the Legislature would not have used the words 
which we have mentioned above and which clearly imply that any person in posses- 
sion is liable to be ejected under section 37-A (8) . This would also seem to follow 
from another part of section 37-A (8) which imperatively enjoins on the civil Court 
■or the Certificate-Officer to set aside the sale. It follows from tin's that where a 
sale is set aside, whoever may have purchased tire property in the sale — whether the 
-decree-holder himself or - somebody else — will have to give up possession, for the 
right of the person who had purchased tire property to remain in possession would 
only exist so long as the sale subsists. Once the sale is set aside, the auction-purchaser 
— whether he be the decree-holder or somebody else — cannot remain in possession ; 
■and this is enforced by the latter parts of section 37-A (8) which lays down that any 
person in possession would be ejected (except an under -raiyal under certain condi- 
•tions). Further on the same reasoning if tire auction-purchaser — whether he be 
the decree-holder or somebody else — has parted with the property subsequently, 
that person would be equally liable to ejectment, for his right to remain in possession 
■only flows from the sale which is ordered to be set aside under tire first part of section 
37-A (8). If the intention had been that a bona fide purchaser for value other than 
tire decree-holder-auctioh-purchaser- would be out of the purview of section 
37-A (8), we should have found a specific provision to that effect in that sub-section 
by the -addition of' a proviso or in some other suitable manner. Further it may be 
pointed out that tire word “decree-holder” in sub-section (12) has been given 
an inclusive definition and it cannot therefore be said that when the word “ decree- 
holder ” is used in section 37-A (8), it is confined only to tire decree-Irolder-auction- 
purchaser. There is no doubt that section 37-A (8) is somewhat clumsily drafted 
but there is equally no doubt that it intends that the sale should be set aside whoever 
may be the auction-purchaser and it also intends that after setting aside the sale tire 
property should be delivered back to the debtor whoever may be in possession there- 
of at the time of this delivery back (except in tire case of an under -raiyal under 
•certain conditions;. 

We may in this connection refer to sub-section (1) (c) of section 37-A, which 
would show what the intention of the Legislature was in spite of the clumsy drafting 
■of section 37-A (8). Clause (c) lays down one of the conditions which has to be 
.satisfied before an application under section 37-A (1) can be made. It reads thus : — 

' (c) if the property sold was in the possession of the decree-holder on or after the twentieth 
day of December, 1939 or was alienated by the decree-holder before that date in any manner otherwise 
than by — 

(i) a bona fide gift by a heba whether by registered instrument or not, or 

(ii) any other bona fide gift by registered instrument, or 

(iii) a bona fide lease for valuable consideration whether by registered instrument, or not; or 

(iv) any other bona fide transfer for valuable consideration (excepting a mortgage) by regis- 
tered instrument.” 

This provision would suggest that an application under section 37-A (1) can be 
made if tire property was in possession of tire decree-holder on or after 20 tit 
December, 1939. In this case that condition was fulfilled and therefore tire appli- 
cation under section 37-A (1) would lie. Further the latter part of clause (c) shows 
that only certain alienations by the decree-holder were excepted for the purpose of 
deciding whether an application under section 37-A (1) could be made. These 
exceptions require firstly that tire alienation by tire decree-holder should have been 
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made before 20th December, 1939. Further even so. far as' alienations before-aoili 
December, 1939, were" concerned, exceptions were only of. the four kinds mentioned 
above. These include bona fide transfers for valuable consideration (excepting a. 
mortgage) before 20th December, 1939. So an application could be made c.-cn 
where there was ah alienation by the decree-holder of any kin4 so long as the aliena- 
tion was after 20th December, 1 939. Thus the only exceptions to which section 37-A 
would not apply would be alienations by the decree-holder before 20th December, 
1939, of the four kinds specified in clause (c). The present alienation was by-tlifc 
decree-holder after 20th December, 1939, and therefore the appellant cannot say 
that she is not covered by section 37-A because she was a bona -fide transferee for 
value. Reading therefore the wide language used in- section 37-A (8) with section 
37-A (1) (c),-it is clear that. once tire sale is set aside, even alienees from the decree- 
holder would be liable to be ejected and would be covered- by the words - c - any 
person ” used in the latter part of section 37-A (8) unless they were alienees of;thS 
four kinds mentioned in section 37-A (1) (e). We are therefore of- opinion that the 
High Court was right in holding' that persons like the ' appellant were covered by 
section 37-A of the Act. ’ •<“- - ;• • ; ’ V, ; b 

The appeal therefore fails and is hereby dismissed. In the circumstances we 
oi'der parties to bear their own costs. 

V. S. ' Appeal disinisscL ' 

THE SUPREME COURT OF INDIA. - 

(Civil Appellate Jurisdiction.). ,r. 

Present : — K. Subba Rao, J. R. Mtjdholkar and R. S. Baghawat, JJ. 
Sarangadeva Periya Matam and another ... Appellants* 

v. H '• 

Ramaswami Goundar (dead) by legal representatives • ... , -fo. Respondents. 

Limitation Act (IX of 1908), section 28 and Article 144 — Perpetual lease, without legal necessity, of pro- 
perlies belonging to a math by its maladhipathi — Lessee ceasing to' pay rent after the death of the matadhipathi 
granting the lease and possessing the demised properties on his own behalf-— Adverse possession against the math when 
commences — If commences only from the dale of appointment of a successor n atadhipathi. 

Under Article 144 of the Limitation Act, 1908, limitation for a suit by a math or by any person 
representing it, (for possession of immovable properties belonging to it, runs from the time when the 
possession of the defendant becomes adverse to the plaintiff. The math is the owner of the endowed 
property. Like_an idol, the math is a juristic person having the power of acquiring,- owning and. 
possessing properties and having the capacity of suing and being sued. Being an ideal person, it must' 
of necessity act in relation to its temporal affairs through human agency.' It may acquire property by 
prescription and may likewise lose property by adverse possession. If the math while in possession of 
its property is dispossessed or if the possession of a stranger becomes adverse, it suffers an injury and. 
has the right to sue for the recovery of the property. If there is a legally appointed matadhipathi, 
he may institute the suit on its behalf, if not, the de facto matadhipatlii may do so and where neces- 
sary, a disciple or other beneficiary of the math may take steps for vindicating its legal rights by 
the appointment of a receiver having authority to sue on its behalf or by the institution of a suit in 
its name by a next friend appointed by the Court. With due diligence, the math or those interested, 
in it may avoid the running of time. The running of limitation against the math under Article 144 
is not suspended by the absence of a legally appointed matadhipathi ; clearly, limitation would run 
against it where it is managed by a de facto matadhipathi and it would run equally if there is neither 
a do jure nor a de jacto matadhipatlii. 

The office of a matadhipathi carries with it the right to manage and possess the endowed propertie <• . 
ob behalf of the math and the right tci sue on its behalf for the protection of those properties. During 
liis office, the matadhipathi has also large beneficial interests in the math properties. But by virtue. 
. of his office, tie can possess and enjoy only such properties as belong to the math! If before his appoint- 
ment limitation under Article 144 of the Limitation Act has commenced to run against the math, the 

♦C.Ai-No. 544 of 1963. * ‘ ■ ' - 23rd September, 1965. 
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ppomtment does not give either" the math or the matadiiipathi a new right of suit for a fresh start - 
ng point of limitation under that Article for recovery of the property. 

In the absence of legal necessity, a matadhipathi has no power to grant a perpetual lease of the 
nath properties at a fixed rent. Such a lease granted without legal necessity will not endure beyond 
he lifetime of the matadhipathi granting the lease. 

Where, therefore, a matadhipathi of a math grants, without legal necessity, a perpetual lease 
>f the' math properties for a fixed rent and after his death the lessee ceases to pay any rent and possesses 
he properties on his odm behalf, adverse possession of the demised properties commences to run against 
he math on the death of the matadhipathi who granted the lease. Consequently, limitation under 
.ection 28 read with Article 144 of the Limitation Act, 1908, for a suit to recover such properties begins 
o run from the date of the death of the matadhipathi granting the lease ; the ruining of time wil 1 
aot be suspended till a successor to the deceased matadhipathi is appointed. 

Appeal by Special, Leave from tire Judgment and Decree dated the 16th July, 
1959, of Madras Higlr Court in Second Appeal No. 513 of 1957. 

A. V. Viswanatha Sastri, Senior Advocate .(S. S. J avail and R. Ganapathy Iyer, 
Advocates, with him), for Appellants. 

R. K. Garg, S. C. Aganval, D. P. Singh and M. K. Ramamw'thi, Advocates, of 
M/s. Ramamnrthi & Co., for Respondents. 

The Judgment of the Court was delivered by 

Bachawat, J. — Shri Sarangadeva Periya Matam of Kumbakonam was the 
inaniholder of lands in Kannibada Zamin, Dindigul Taluk, Madurai District. 
In 1883, the then matadhipathi granted a .perpetual lease of the melwaram and 
kudiwaram interest in a portion of the mam lands to one Chinna Gopiya Gounder, 
the grandfather of the plaintiff-respondent on an annual rent of Rs. 70 The demised 
lands are the subject-matter of the present suit. Since 1883 until January, 1950 
Chinna Gopiya Goundar and his descendants were in uninterrupted possession and 
enjoyment of the suit lands. In 1915, tire matadhipathi died without nominating 
a successor. Since 1915, the descendants of Chinna Gopiya Goundar did not pay 
any rent to the math. Between 1915 and 1939 there was no matadiiipathi. One 
Basavan Cliettiwas in management of the math for a period of 20 years from 1915. 
The present matadhipathi was elected by tire disciples of the math in 1939. In 
1928, tire Collector of Madurai passed an order resuming the inam lands, and 
directing full assessment of the lands and payment of the assessment to the math 
for its upkeep. After resumption, the lands were transferred from the “ B ” Register 
of inam lands to the “A” Register of ryotwari lands and a joint patta was issued in 
tire name of the plaintiff and other persons in possession of the lands. The plaintiff 
continued to possess the suit lands until January, 1950 when the math obtained 
possession of the lands. On 18th February, 1954, tire plaintiff instituted the suit 
against tire math represented by its present matadhipathi and an agent of the 
math claiming recovery of possession of the suit lands. The plaintiff claimed that 
he acquired title to the lands by adverse possession and by tire issue of a ryotwari 
patta in iris favour on the resumption of the inam. The Subordinate Judge of 
Dindigul accepted the plaintiff’s contention, and decreed the suit. On appeal, 
the District Judge of Madurai set aside the decree and dismissed the suit. On 
Second Appeal, the High Court of Madras restored the judgment and decree of 
the Subordinate Judge. The defendants now appeal to this Court by Special Leave. 
During the pendency of the appeal, the plaintiff-respondent died and his legal 
representatives have been substituted in his place. 

The plaintiff claimed title to tire suit lands on tire following grounds . ( 1 ) 

Since 1915 he and his predccessors-in-interest were in adverse possession of tire lands, 
and on the expiry of 12 years in 1927 he acquired prescriptive title to tire lands 
under section 28 read with Article 144 of the Indian Limitation Act, 1908; (2) by 
the resumption proceedings and the grant of the ryotwari patta a new tenure was 
created in Iris favour and he acquired full ownership in the lands ; and (3) in any 
event, he was in adverse possession of the lands since 1928, and on the expiry of 
12 years in 1940 he acquired prescriptive title to the lands, under section 28 read 


736 THE SUPREME COURT JOURNAL. ; ’ V [1967 

with Article 134-B of the Indian Limitation Act, 1908. We are of the opinion that 
the first contention of the plaintiff should be accepted, and it is, therefore not 
necessary to consider the other two grounds of his claim. ^ . 

•. In the absence of legal necessity, the previous matadhipathi had no power 
to grant a perpetual lease of the math properties at a fixed rent. Legal necessity, . 
is neither alleged nor proved. But the matadhipathi had power to grant a 
lease which could endure for his lifetime. The lease of 1883, therefore, endured : 
during the lifetime of the previous matadhipathi and terminated on his death in', 
1915. Since 1915, the plaintiff and his predecessors-in-interest did not pay any 
rent to the math, and they possessed the lands on their own behalf adversely to the 
math. Before tire insertion of Article 134-B in the Indian Limitation- Act, 1908 by 
Act I of 1929, the suit for recovery of the lands from the. defendants- would have been 
governed by Article 144. The controversy is about the starting point of limitation 
of a suit for the recovery of the math properties under Article 144. Did the limits- - 
tion commence on the date of the death of the previous matadhipathi, or did 
it commence on the date of election of the present matadhipathi? 

On behalf of the appellants, Mr. Ganapathy Iyer contended that the right 
to sue for the recovery of the math properties vests in the legally appointed matadhi- 
pathi and adverse possession against him cannot run until his appointment, ‘h 
support of his contention, he relied upon the minority judgment of a Full Bench of 
the Madras High Court in Venkateswcra v. Venkatesa 1 , Kameswara Rao v. Somanni 
and Manikkam Plllai v. Than'kdchalam Pillai 3 4 . He argued that this view has received 
legislative sanction in Article 96 of the Indian Limitation Act, 1963. He relied 
upon the following observations in Jagadindra Hath Ryy V. Remanta Kumari Debt 1 ,, 

“ The possession and management of the dedicated property belongs to the shebait. And 
this carries with it the right to bring whatever suits are, necessary for the protection of the property. 
Every such right of suit is vested in the shebait a id not in the idol.” ’ : 

Relying on Murray v. The East India Company 5 and Meyappa Chetty y. Supramanian 
Chetty 0 , and several decisions under Articles 120 and no of the Indian 
Limitation Act, 1910, he submitted that the cause of action does not accrue and 
time does not commence to run unless there is someone who can institute the suit. 
Reliying on Radhamoni Devi v. Collector of Khulna ' 7 and Srischandra Handy v. Ba : jnalh 
Jugal Khhore 8 , he contended, that before possession can be adverse there must be a 
competitor who by due vigilance could avoid the running of time. 

Mr. Garg on behalf of the respondents contended that adverse possession com- 
menced to run against the math on the death of the matadhipathi who granted 
the lease and the operation of the Limitation Act is not affected by the fact that 
there was no legal manager of the math. In support of his contention, he relied 
upon the majority judgment of the Full Bench of the Madras^ High Court in 
Venkatcswara , s case 1 , Manmohan Haidar v. Dibbendu Prosad Ray Chaudhuri 0 and 
Adm 'nistrator-General of Bengal v. Balkisseh M sser 10 . Relying on Pramalha Hath 
Midlick v. Pradyumna Kumar Mullick 11 , he submitted that a math, like an idol, has 
a juridical status with the power of suing and being sued. He argued that in the 
absence of a legally appointed matadhipathi, a de facto manager could institute a 
suit for recovery of the math properties, and the beneficiaries of the endowment 
could take appropriate steps for the recovery, and, in any event, the mere absence 
of machinery for the institution of the suit would not suspend the running of limita- 
tion. 

We are inclined to accept the respondent’s contention. Under Article 144 
of the Indian Limitation Act, 1908, limitation for a suit by a math or by any person 

1. I.L.R. 194.1 Mad. 5qn: (194:1)1 M.L.J. 644.: 6. (1916) L.R. 43 I. A. 113, 120. 

A.I.R. 1941. Mad. 449 (F.B.). 7. (igoo) L.R. 27 I.A. 136. 

' a- (1954) 2 M.L.J. (Andhra) 228 : A.I.R. 8. I. L.R. 14 Pat. 327 P.C. 

1955 Andh. Pra. 212. 9'. I-L.R. (1949) 2 Cal. 263. 

-. 3.- A.I.R. 1917 Mad. 706, 706 (1). 10/ (1924) LL.R. 51 Cal. 953, 957-960. ; 

4. (igo4) I-L.R: 32 Cal. 129, 141. • in 49 M.L.J. 30 : L.R. 52 I.A. 245i 2 5° • 

■5.- (1821) 5 B. & All. 204, 217. . A.I.R. 1925 .P.C. 139. . ;; ~ 


representing it for possession of immovable properties belonging to it runs from the 
time when the possession of the defendant becomes adverse to the plaintiff. The 
math is the owner of the endowed property. Like an idol, the math is a juristic 
person having the power of acquiring, owning and possessing properties and having 
the capacity of suing and being sued. Being an ideal person, it must of necessity 
act in relation to its temporal affairs through human agency. See Babajirao v. 
Laxmandas 1 . It may acquire property by prescription and may likewise lose 
property by adverse possession. If the math while in possession of its property 
is dispossessed or if the possession of a stranger becomes adverse, it suffers an injury 
and has the right to sue for the recovery of the property. If there is a legally 
appointed matadhipathi, he may institute the suit on its behalf ; if not, the de facto 
matadhipathi may do so, see Mahadso Prasad Singh v. ICaria Bharti 2 ; and where, 
necessary, a disciple or other beneficiary of the math may take steps for vindicating 
its legal rights by the appointment of a receiver having authority to sue on its behalf, 
or. by the institution of a suit in its name by a next friend appointed by the Court. 
With due diligence, the math or those interested in it may avoid the running of time. 
The running of limitation against the math under Article 144 is not suspended by 
the absence of a legally appointed matadhipathi ; clearly, limitation would run 
against it where it is managed by a de facto matadhipathi, see Vithalbowa v. Jfarayan 
Daji Thite 6 , and we think it would run equally if there is neither a de jura nora de facto 
mathadhipathi. 

A matadhipathi is the manager and custodian of the institution. See Vidya 
Varuthi Thirlha v. Balusami Ayyar 4 . The office carries with it the right to manage and 
possess the endowed properties on behalf of tire math and the right to sue on its 
behalf for the protection of those properties. During the tenure of his office, the 
matadhipathi has also large beneficial interests in the math properties. See The 
Commissioner , Hindu Religious Endowments, Madras v. Sri Lakshmindra Thirlha Swamiar 
ofSrinirMutt 5 . But by virtue of Iris office, he can possess and enjoy only such 
properties as belong to the math. If the title of tire math to any property is extin- 
guished by adverse possession, the rights of all beneficiaries of the math in the 
property are also extinguished. On his appointment, the matadhipathi acquires 
no right to recover property which no longer belongs to tire math. If before his 
appointment limitation under Article 144. has commenced to run against the math, 
the appointment does not give either the math or the matadhipathi a new right of suit 
or a fresh starting point of limitation under that Article for recovery of the property. 
In the instant case, the present matadhipathi was elected in 1939 when the title 
of the math to the suit lands was already extinguished by adverse possession. By 
his election in 1939 the present matadhipathi could not acquire the right to possess 
and enjoy or to recover properties which no longer belonged to the math. 

In Jagadindrtt Hath Roy’s case 6 , the dispossession of the idol’s lands took place 
in April, 1876. The only shebait of the idol was then a minor, and he sued for 
recovery of the lands in October, 1889 within three years of his attaining majority. 
The Privy Council held that the plaintiff being a minor at the commencement of 
the period of limitation was entitled to the benefit of section 7 of the Indian 
Limitation Act (XV of 1877) corresponding to section 6 of the Indian Limitation 
Act, 1908 and was entitled to institute the suit' within three years of his coming 
of age. This decision created an anomaly, for, as pointed out by Page, J., in 
Administrator-General of Bengal v. Balkissen Misser’’, in’ giving the benefit of section 7 
of tire Indian Limitation Act, 1877 to the shebait, the Privy Council proceeded 
on the footing that the right to sue for possession is to be divorced from the proprie- 
tary right to tire property which is vested in the idol. We do not express any opinion 
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(1054) S.C.R. 1005, 1008-1020: A.I.R. 1954 S.C. 
282. 

6. (1904) I.L.R. 32 Gat. 129. 
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one way or the other on the correctness of Jctgadindra Math Roy’s case 1 2 .'? or the - pur- 
poses of this case, it is sufficient to say. that we are not inclined to extend the principle 
of that case. In that case, at the' commencement of the period of limitation there 
was a shebait in existence entitled to sue on behalf of the idol, and on the. institution 
of the suit he successfully claimed that as the person entitled to institute the suit at 
the time from which the period is to be reckoned, he should get the benefit of section 
7 of the Indian Limitation Act, 1877. In the present case, there was no matadhi- 
pathi in existence in 1915 when limitation commenced' to run. Nor is there any 
question of the minority of a matadhipathi entitled to sue in 1915 or of applying 
section 6 of the Indian Limitation Act, 1908. ... . 

For these reasons, we hold that the time under Article 144 of. the Indian 
Limitation Act, 1908 commenced to run in 1915 on the death of the matadhi- 
pathi, who granted the lease, and the absence of a legally appointed matadhipath 
did not prevent the running oftime under Article 144. We, therefore, agree wit! 
the answer given by the majority of the Judges to the third question referred, t 
the Full Bench of the Madras High Court in Venkatesvoara’s case". We expres 
no opinion on the interpretation of Article 134-B of the Indian Limitation Act 
1908 or Article 96 .of the Indian Limitation Act, 1963. Under Article 96 of 
the Indian Limitation Act, 1963, the starting point of limitation in such a case 
would be the date of the appointment of the plaintiff as manager of the endowment, 
but this Article cannot be considered to be a legislative recognition of the law existing : 
before 1929. 

We hold that by the operation of Article 144 read with section 28 of the.Indian ' 
Limitation Act, 1908 the title of the math to the suit lands became extinguished in 
1927, and the plaintiff acquired title to the lands by prescription. He continued in 
possession of the lands until January, 1950. It has been found that in January, ;■ 
1950 he voluntarily delivered possession of the lands to the math, but such delivery 
of possession did not transfer any title to the math. The suit was instituted in 1954 ■; 
and is well within time. . . ■ '■ 

In the result, the appeal is dismissed with, costs. 

V.K. ' Appeal dismissed . ' 

THE SUPREME COURT OF INDIA. : 

(Civil Appellate Jurisdiction.) 

Present : — A. K. Sarkar, J. R. Mudholkar and R. S.Bachawat, JJ. 
Lakhmi Chand Khemani ' . . Appellant* 

Vi 

KauranDevi . . ■ ; y ... Respondent. 

Delhi Rent Control Act (ZJX of 1958), sections 2 (1) end 50 — Decree in ejectment against, a tenant under 
the previous Delhi and Ajmer Rent Control. Act, 1952 — Not executable— If still a tenant under section 2 ( r) — - 
Civil suit against him for possession — If barred under section 50— Slum Areas {Improvement and Clearance) Act, 
*956 , section ig. . . , . . ' 

The only question in the instant appeal to the Supreme Court by Special - Leave is whether a 
tenant of premises in Delhi against whom a decree in ejectment, under the provisions of Delhi and 
Ajmer Rent Control Act, 1952, had been passed, which decree was not executable for want of 
consent of the Slum Commissioner under section 19 of the Slum Areas (Improvement and Clearance) 
Act, 1956, is still a tenant under section 2 (1) of the Delhi Rent Control Act, 1958, and therefore a 
civil suit against him for possession is barred under section 50 thereof. 

Held . — Delhi Rent Control Act, 1958, section 2 (1) clearly excluded from the definition of ‘tenant! 
•** a person against whom any order or decree for eviction had been made ” and section 50 bars the 
jurisdiction of a civil Court to try a suit for eviction of a tenant — tenant as defined in the Act. 

1. (1904.) I.L.R. 32 Cal. 129. 599: A.I.R. 1941 Mad. 449 atpp. 614, 6 i 5 , 633, 

2. (1941) 1 M.L.J. 644 : I.L.R. (1941) Mad. 634 (F.B.). 

* C.A. No. 641 of, 1965. 5th November, 1965.' • 
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Section 19 of the Slum Areas Act, 1956, only says that a person who has obtained a decree 
gainst a tenant shall not be entitled to execute it without the previous permission of ' the prescribed 
uthority. It is not concerned in any way with the question whether such a person continues to be a 
:enant within the meaning of the Rent Act. 

Sections (1) of the 1958 Actmustberead by itself and its meaning cannot be affected by any 
onsiderations derived from section tg of the Slum Areas Act. 

The High Court was certainly right in holding that the civil Court had jurisdiction to decide the 
lature of possession (as a trespasser) and the order of remand to the trial Court was proper. 

Appeal by Special Leave from the Judgment and Decree dated then 2 th May, 
964, of the Punjab High Court (Circuit Bench) at Delhi in Regular First Appeal 
‘'To. 209-D of 1962. 

C. B. Agarwala, Senior Advocate, (A. G. Ralnaparkhi, Advocate, with him), for 
\ppellant. , 

Bishan Jfarain , Senior Advocate ( Ravinder Narain, Advocate of M/j. J. B. Dada . 
chanji & Co., with him), for Respondent. 

The Judgment of the Court was delivered by 


Sarkar, J.—' This appeal was filed with Special Leave of this Court granted on 
14th August, 1 964. Various interesting questions of law were sought to be raised 
on behalf of the appellant but in our view they do not arise at this stage. The 
appeal must be confined to the points decided in the Courts below. 

The case appears to us to be somewhat out of the ordinary. One Mehtab 
Singh was the owner of a certain building known as Akbar Building, situate in 
Mohalla Ganda Nala, Gali Rajan, Delhi. The appellant was a tenant under him 
in respect of certain accommodation in the building. On 3rd June, 1955, Mehtab 
Singh filed a suit under the Delhi and Ajmer Rent Control Act, 195 2 ; against the 
appellant for his ejectment. On nth October, 1956? that su ’- t was decreed. The 
appellant filed an appeal against that decree 'which, however, was dismissed on 
27th March, 1957. He thereafter moved the High Court of Punjab in revision 
but here also he was unsuccessful. The precise date of the dismissal of the appli- 
cation in revision does not appear on the record but it was sometime between 
March and September, 1957. 

On 8th February, 1957, an Act called the Slum Areas (Improvement and 
Clearance) Act, 1956, came into force in Delhi. By a notification issued under 
section 3 of this Act, the area in which the building with which we are concerned 
was situate, was declared a slum area for the purposes of the Act which meant that 
the buildings in that area were unfit for human habitation or that for various reasons 
they were detrimental to safety, health or morals of human beings. The date ol 
this notification does not appear from the record but it is not in dispute t tat it was 
issued before September, 1957. ' 

Sub-section (1) of section 19 of this Act which is the provision on which the 
appellant’s case is principally based, is in these terms : 


Section 19(1). — “Notwithstanding anything contained in any other Hw for the time being m 

force, no person who has obtained any decree or order for the eviction of a ten n n remission in 

in a slum area shall be entitled to execute such decree, or order except with the pr p 


Writing of the competent authority. ” 

When after the dismissal of the Revision Petition against the ejectment decree 
Mehtab Singh sought to execute the decree, he was faced with the difficu y cr ? . » 
by this provision. He thereupon applied to the specified authority fo rP e ™ 15 f° 
to execute the decree but this was refused on 12th September, 1957 * e . a PP J _ 
to the appellate authority mentioned in that Act but that appeal was rejc 
7 l h January, 1958. 

. Being thus baffled in his attempts to get possession of the acco ™™°J‘ 
tipn occupied by the appellant, in execution of the ejectmcn ecr , 

Singh sold the building to the respondent on 21st August, 19 nn =session 

28th March, 1962, the respondent filed a suit against the appe an p - 
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of the rooms in the latter’s occupation. This suit was filed in the Court of a Sub ' 
Judge of Delhi which was an ordinary civil Court. The respondent stated in the 
plaint that she had purchased the property from the previous owner Mehtab Singl 
who had obtained an ejectment decree against the appellant on nth October, 1956 
and that in view of the decree the appellant’s possession of the rooms was unauthorised 
and he was a trespasser. The respondent based her claim to recover possession 0 
the rooms from the appellant on the aforesaid ground, namely, that he was a tres 
passer. In defence the appellant contended that section 19. of the Slum Area: 
Act barred the suit and also that no civil Court had jurisdiction to entertain It it 
view of section 50 of the Delhi Rent Control Act, 1958, which had come into fora 
on 19th February, 1959, repealing the Delhi and Ajmer Rent Control Act, 1952 
in so far as that Act applied to Delhi, as he continued to be a tenant of the rooms in 
spite of the decree in favour of Mehtab Singh of 1 xth October, 1956. 

The learned Subordinate Judge hearing the suit framed the following five 
issues: — 

“ (1) Whether the pJaintifTis the owner of the premises in suit? 

(2) Whether the defendant is in unauthroised occupation of the premises in dispute and is nol 

a tenant in the same? ... 

(3) Whether the suit is barred under section 19 of the Slum Areas (Clearance and Improve- 
ment Act, 1956? 

(4) Whether the civil Court has jurisdiction to try this suit? 

(5) Relief.” 

On the first issue he held that the respondent had proved her ownership of the 
premises and this finding has not been challenged in any subsequent proceeding. 
He decided Issues Nos. 2 and 3 together and held that the real question involved 
in them was whether the appellant was a tenant. He observed that section 2 (1) 
of the Delhi Rent Control Act, 1958, no doubt provided that a tenant for the purpose 
of the Act would “ not include any person against whom any order or decree foi 
eviction has been made ” but he held that the words “ order or decree for eviction ” 
in the provision meant an executable decree or order. He then said that as the 
prescribed authority under the Slum Areas Act had refused permission to Mehtat 
Singh to execute his decree in ejectment, that decree was not an executable decree 
and, therefore, it could not be said that the appellant was not a tenant although 
a decree for eviction had been passed against him. In this view of the matter lu 
held that the appellant must be deemed to have continued to be a . tenant undei 
Mehtab Singh and the respondent who was a transferee from Mehtab Singh had 
no better rights in the properties, than what Mehtab Singh . had. Apparently 
the learned Subordinate Judge held that after the respondent purchased the pro- 
perty, the appellant had become her tenant. He observed that if the contentior 
of the respondent that the appellant had ceased to be a tenant as a result of the 
decree was accepted, section 19 of the Slum Areas Act would be rendered nugatory. 
He was not prepared to accept a view which led to such a result. As it was nol 
in dispute that if the appellant was a tenant he had no jurisdiction to entertain 
the suit in view of section 50 of the Act of 1958, the learned Subordinate Judge 
dismissed the suit for want of jurisdiction and decided Issues Nos. 4 and 5 accord- 
ingly. 

The respondent appealed against this judgment to the High Court of Punjab. 
The High Court expressed the view that the words which we have quoted from the 
definition of “ tenant ” in section 2 (1) of the Act of 1958 applied even though the 
decree in ejectment had ceased to be executable as of right in view of the provision 
of section 1 9 of. the Slum Areas Act. It held that section 50 of the Act of 1 958, which 
barred the jurisdiction of a civil Court to entertain suts for ejectment against 
“ tenants ” did not take away the learned Subordinate Judge’s jurisdiction to try 
the respondent’s suit, for the appellant was no longer a tenant after the decree 01 
i ith'October, 1956, directing his eviction. It appears also to have been argn 
before the learned Judges of the High Court that when an order in ejectment 
once been made against a tenant, another order could not be passed agams 
irrespective of whether the earlier order was made inexecutable by a statute or n 
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Dealing with this argument, Dua, J., who delivered the judgment of the Court,, 
observed, 

“ This broad proposition, in my opinion, may not always hold good, but, in any event, the insti- 
tution ofthe suit and the jurisdiction of the civil Court totrythe same can scarcely be held barred on 
this ground. Whether or hot to pass a decree or order for eviction on the ground that such an order 
had already been passed, may have to be determined on the merits of the particular controversy on its 
own circumstances, the question scarcely, affects the jurisdiction of the Court to entertain and try the 
suit.” 

The High Court concluded by saying, 

“For the reasons foregoing, we are clearly of the view that the order of the Court below is 
erroneous and allowing the appeal we set aside the judgment and decree of the learned Subordinate 
Judge and remit the case back to the trial Court for further proceedings in accordance with law in the 
fight of the observations made above. ” 

It would thus appear that the only point which the High Court decided was. 
whether the Subordinate Judge had jurisdiction to try the suit. It refused to go. 
into the question whether on the merits the suit would succeed and remitted the case 
back to the Subordinate Judge apparently because he had not considered those 
merits, that is to say, whether in view of the earlier ejectment decree a fresh eject- 
ment decree could be passed. It is clear from what we have said about the judgment 
of the learned Subordinate Judge that he had not in fact gone into the merits of 
the case and had only held that in view of section 1 9 of the Slum Areas Act he had 
no jurisdiction to entertain the suit as the appellant remained a 1 tenant 5 within 
the meaning of that word in the Act of 1 958 notwithstanding the decree in ejectment 
against him. 

In this appeal the only question that we have to consider is whether the High. 
Court was right in passing the order remanding the case to the learned Subordinate 
Judge for trial on the merits. That would depend on whether the High Court 
was right in its view that notwithstanding section 1 9 of the Slum Areas Act rendering, 
the decree against him inexecutable, the appellant ceased to be a tenant within, 
the meaning of the Act of 1958 because of that decree. Before proceeding to 
discuss the question, we think it proper to observe that if the High Court was right 
in its view about the appellant ceasing to be a tenant, it -was fully justified in passing, 
the order of remand. It was not called upon to decide whether the suit might suc- 
ceed on the merits. That question had not been decided by the learned Subordinate- 
Judge and it did not strictly arise in the appeal before the High Court. The High. 
Court was certainly entitled to the views of the learned Subordinate Judge on it. 

We are unable to agree with the learned Subordinate Judge that a tenant 
remained a tenant in spite of the definition in section 2 (1) of the Act of 1958 and 
notwithstanding a decree in ejectment earlier passed against him, because, in view' 
of the refusal of the authority concerned to grant sanction to execute the decree 
under section 1 g of the Slum Areas Act, that decree was for the moment inexecutable. 
The Act of 1958 quite clearly excluded from the definition of.“ tenant ” a person 
against whom any order or decree for eviction had been made, that is to say, under 
it a tenant who had suffered a decree in ejectment was no more a tenant. Section 
50 of this Act says, 

“ No Civil Court shall entertain any suit or proceeding in so far as it relates .to eviction off 

any tenant under section 14.” 

Section 14 provides for an order in ejectment being made by the Controller appointed 
under the Act on any of the grounds mentioned in it but not otherwise. Section 50,. 
therefore, bars the jurisdiction of a civil Court to try a suit for the eviction of a 
tenant, that is to say, a tenant as defined in the Act. It would not bar a suit for 
eviction against a person who is not a tenant as so defined. Under the ordinary 
law applicable to landlords and tenants, a tenant who has suffered an ejectment 
decree is not considered a tenant any more; he has after the decree none of the rights- 
which as tenant he earlier possessed. 

We find no justification for changing the definition of tenant in the Act of' 
*958 by drawing uponthe provisions of the Slum Areas Act as the learned Subordi- 
nate Judge did. - The last-mentioned Act is not concerned with relations between. 
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landlords and tenants as such; it does not purport to interfere directly -with the ■ - 
ordinary contractual rights oflandlords and tenants either as to rent or as to recovery; 
of possession. However, that may be, we find nothing in section 19 of the Slum : 
Areas Act to which alone we were referred by learned Counsel for the appellant for 
the purpose, to warrant the view suggested that a tenant within the Act of 1958 
-would include a tenant against whom a decree in ejectment has been passed. Section 
19 only says that a person who has obtained a decree in ejectment against a tenant 
shall not be entitled to execute it without the previous permission of the prescribed 
authority. It does not say that a tenant suffering the decree still continues to be a 
tenant for any purpose. The section does not purport to define the word “ tenant !> s 
in any way. It assumes that a decree of eviction has been passed against a tenant. 
The expression “ decree or order for the eviction of a tenant ” in section 19 neces- 
sarily contemplates a person who was prior to the decree a tenant within the meaning ' 
of the Rent Act of 1958 or any of its predecessors. The section is hot in any way 
concerned with the question whether the tenants suffering a decree in ejectment ' 
still continue to be such tenants within the meaning of the Rent Act. It is of . 
some importance to point out in this connection that the Slum Areas Act making 
ejectment decrees against tenants inexecutable without the requisite permission 
•came into existence before the Act of 1958. It is pertinent to observe that not* 
withstanding this, the latter Act excluded from the definition of “ tenant ” one 
who had suffered an ejectment decree. Obviously, the Act of 1958 did not contem- 
plate that the Slum Areas Act would in any way affect the definition of tenant 
•contained in it. No question as to what the rights of a tenant against whom a 
decree in ejectment has been passed in view of section 19 of the Slum Areas Act 
are, arises in this appeal, the only point being whether he is a tenant within the 
Act of 1958 so as to oust the jurisdiction of a civil Court to entertain the suit. We' 
think he is not, for section 2 (1) of the Act of 1958 must be read by itself and its 
meaning cannot be affected by any consideration derived from section 19 of the 
Slum Areas Act. . ‘ • 

"We may now refer to Jyoti Pershad v. The Administrator for the Union Territory, of 
Delhi h to which our attention was drawn. That case is, in our view, of no assistance. 
It deals with the contention whether the Slum Areas Act was unconstitutional as it . 
affected fundamental rights oflandlords. That is not a question that arises in this 
appeal. This Court in its judgment no doubt stated that to buildings in slum areas 
both the Slum Areas Act and the Act of 1958 would apply and also that the former 
Act afforded some protection to tenants against eviction. As we have earlier 
stated, we are not concerned in this appeal with any question as to the protection 
given by the Slum Areas Act to tenants, nor as to the result of the application of 
both the Acts to a particular case. This Court did not say that the result of 
applying both the Acts to a case was to make part of the definition of “ tenant” in the 
Act of 1958 nugatory; that was not a question that arose. All that the Court said 
was that a tenant was entitled to all such.benefits as each Act independently con- 
ferred on him. Again, when, the judgment stated that the Slum Areas Act pro- 
tected tenants, it did not purport to define the word “ tenant ” for the purpose 
•of the Acts. This Court certainly did not say that notwithstanding the defini- 
tion in section 2 (1) of the Act of 1958 a person would remain a tenant within 
the meaning of that Act in spite of the order of eviction. That question did not 
•arise for decision. This case does not help the appellant at all. 

It was then pointed out that section 50 of the Act of 1958 also provided that 

“ no civil Court shall entertain any proceeding in so far as it relates to any. . . .matter 

-which the Controller is empowered by or under this Act to decide. . . . ”. 

It was said that section 25 of that Act provided that when an order has been made 
by the Controller for recovery of possession of premises from a tenant, he will gf c 
vacant possession of the premises to the landlord by removing all persons in possession 
.thereof. It was contended that in view of these two provisions the learned Suhonh- 

1. ^1962) 2 S.C.J. 58 : (1962) 2 S.G.R. 125: A.I.R. 1961 S.G, 1602. •• 
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nate Judge had no jurisdiction to entertain the respondent’s suit. This argument 
seems to us to proceed on a misapprehension. First, we do not think that the argu- 
ment correctly states die effect of section 25. It seems to us that all that the section 
■does is to state who shall be bound by an order of eviction passed by the Controller 
and how effect shall be given to it. It is unnecessary, however, to express a final 
opinion on the effect of section 25 , for, in any event, clearly section 4.2 of the Act 
provides that the Controller shall have power to execute orders made under the 
Act. If the Controller has the power to execute orders made under the Act includ- 
ing orders for eviction — and that is all that learned Counsel for the appellant now 
contends — all that will happen in view of that part of section 50 of the Act of 1958 
on which reliance is now placed is that a civil Court will not be able to execute an 
order for eviction. This however has nothing to do with the point before us. The 
learned Subordinate Judge was not asked to execute any decree for eviction. He 
was asked to decide whether the appellant was a trespasser and so liable to eviction. 
It does not follow that because a civil Court cannot execute a decree for eviction 
passed by the Controller, it cannot also decide the question whether a tenant against 
whom such an order has been passed has ceased to be a tenant and become a tres- 
passer. The present contention, therefore, must be rejected. 

We are told that after the High Court had passed its order of i 2 th May, 1964, 
remanding the case to the Sttbordinate Judge for trial on the merits, the Subordinate 
Judge heard tire suit and passed a decree in favour of the respondent on 12 th August, 
1964. This, if correct, must have happened because no order for stay of the pro- 
ceedings pursuant to the order of remand had been obtained from the High Court. 
A plain copy of the judgment of the learned Subordinate Judge of 12th August, 
1964, was handed over to us by learned Counsel for the appellant and from that it 
appears that he thought that since the High Court had held that the appellant was 
not a tenant within the meaning of the Act of 1958 after the decree in ejectment of 
1 1 th October, 1 956, it must be held that the respondent’s contention that the appel- 
lant’s possession of the rooms was unauthorised Was correct. It is for this reason 
that the learned Subordinate Judge appears to have passed his decree for eviction 
of the appellant of 12th August, 1964. We wish,- however, to observe that we are 
not aware that the copy of the judgment is a correct copy. We have referred to 
it only to say that even if correct, it does not affect the question which we have to 
decide. We are also. informed that the appellant has filed, an .appeal in the High 
Court from this judgment of the learned Subordinate Judge and that appeal is 
pending. It will be for the High Court now to decide the correctness of the decree 
of the learned Subordinate Judge of 12th August, 1964, and it is not right that we 
should express any opinion on that question and we do not do so. 

The result, therefore, is that this appeal fails and it is dismissed with costs. 

K.G.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. Subea Rao, J. C. Shah and S. M. Sikri, JJ- 
Modi Sugar Mills Ltd. . . Appellant* 

v . 

The Commissioner of Sales Tax, U.P. . . Respondent. 

U.P. Saks Tax Act (XV of 1948), section 7(1) and U.P. Sales Tax Rules, rules 39, 40, 41 andFonn IV — 
Assessment of dealer in prior years — Basis return of turnover for the precious year — Dealer electing to submit 
Quarterly returns for the assessment year — Previous sanction of Sales Tax Commissioner — Hot necessary. 

A dealer who had been assessed to sales tax in the prior years on the returns of turnover for the 
previous year can elect the assessment year by filing quarterly returns (under rule 41) without thepre- 
vious sanction of the Sales Tax Commissioner. Rule 39 (2) of the Rules mentions an election under 
sub-rule (1) and there is only one hind of election under rule 39 (1) and that is for a dealer to elect to 
submit returns of his turnover for the assessment year in lieu of his turnover for the previous year. 


*C.A. No. 535 of 1964. 


16th November, 1965. 
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Appeal by Special Leave from the Judgment and Order dated the 25th July, 
1961, of the Allahabad High Court in Sales Tax Reference No. 460 of 1954. : ( ; 

A. V. Viswanatha Sastri, Senior Advocate {K. K. Jain, Advocate,' with him), 
for Appellant. 

C. B. Agarwala, Senior Advocate ( 0 . P. Ratio, Advocate, with him), for 
Respondent. 

The Judgment of the Court was delivered by 

Sikri, J . — This appeal by Special Leave is directed against the judgment of 
the High Court of Judicature at Allahabad passed in a reference made to it under' 
section 11 of the U.P. Sales Tax Act, 1948 (U.P. Act XV of 1948) — hereinafter 
referred to as the Act. In this reference the following question was referred by 
the Judge (Revision), Sales Tax at the instance of the appellant, Modi Sugar 
Mills Ltd., hereinafter called the assessee: 

“ Whether a dealer who has been assessed to tax on the turnover of the previous year according, 
to his election can change his option and elect the assessment year by filing quarterly returns without 
the previous sanction of Sales Tax Commissioner? ” . 

The High Court answered the question in the negative. 

The answer to this question depends upon the interpretation of section 7 (1) 
of the Act, and rules 39, 40 and 41 of the U.P. Sales TaxRules, and Form IV pres* 
cribed under these rules. These provisions are as under: 

“Section 7(1). — Subject to the provisions of section 18 every dealer whose turnover in the pre* 
vious year is Rs. 12,000 or more in a year shall submit such return or returns of his turnover of the pre* ; 
vious year within sixty days of the commencement of the assessment year in such form and verified in. 
such manner as may be prescribed : 

Provided that the Provincial Government may prescribe that any dealer or class of dealers may 
submit, in lieu of the return or returns specified in this section, a return or returns of his turnover of the 
assessment year at such intervals, in such form and verified in such manner as may be prescribed, and 
thereupon all the provisions of this Act shall apply as if such return or returns had been duly submitted, 
under this section: 

Provided further that the assessing authority may in his discretion extend the date of the submis- 
sion of the return byanypersonorclassofpersons. 


Rule 39 — Eleclionof assessment year. — (1) Any dealer may elect to submit returns of his turnover 
of the assessment year in lieu of the returns of the turnover of the previous year, and shall signify such, 
election in the return filed by him in Form IV: 

Provided that a dealer who did not carry on business during the whole of the previous year shall 
elect to submit his returns of the assessment year. 

(2) A dealer who has once signified his election under sub-rule (1) shall not again exercise hit 
option so as to vary the basis of assessment : 

Provided that the Sales Tax Commissioner may, for reasons to be recorded in writing and on 
such conditions as he deems fit permit a dealer to exercise a fresh option. 


Rule 40 — Submission of returns. — Every dealer who elects to submit return of his previous year shall, 
within sixty days of the commencement of the assessment year, submit to the Sales Tax Officer a return, 
in Form IV showing his turnover for the previous year : 

Provided that no dealer whose turnover in the previous year was less than Rs. I 5 >°° 0 
required to furnish such returns. 


Rule 41 — Returns of assessment year — (1) Every dealer whose estimated turnover during the assess* 
ment year is not less than Rs. 15,000 and who elects to submit returns of such year shall before the las 


day of July, October, January and April submit to the Sales Tax Officer, a return of his gross turnover 
for the quarters ending June 30, September 30, December 31 and March 31, respectively, in Form tv * 


Provided that every dealer or firm, to whom the provisions of sub-section (3) of section : 

applicable shall submit such returns within seven days of the expiry of each month during the y 
which the business is commenced. ” 


Before we deal with the interpretation of thesection and the rules it is necc ^ s ^ 
to give a few relevant facts. It appears that for the assessment years 
1949-50 and 1950-51, the assessee was assessed on the basis of returns filed for 
turnover of the previous year relevant to each of these assessment years. For 
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assessment year 1951-52, however, the assessee purporting to make an election under 
rule 39 of the Rules filed returns of his turnover of the assessment year instead of 
the returns of the turnover of the previous year. The Judge (Revision) held that 
without sanction of the Sales Tax Commissioner the assessee was not entitled to do 
so. 

Mr. Sastri, the learned Counsel for the assessee, submits that the above rules should 
be interpreted as follows: Under sub-rule (1) of rule 39 the election is to file returns 
•of the turnover of the assessment year instead of returns of the turnover of the pre- 
vious year and not vice versa. Sub-rule (2) also deals with the same election, i.e., 
the election to file returns of the turnover of the assessment year instead of the 
turnover of the previous year. Rule 40 does not displace the above reading of 
rule 39 because it covers the case of every dealer who wishes to submit a return of 
the turnover of the previous year. There is no other rule which deals with such a 
dealer, and he says that the word ‘ elects ’ may perhaps have reference to the election 
mentioned in Form IV which we will presently consider. At any rate, he says 
that sub-rule (2) of rule 3g has nothing to do with the election mentioned in rule 40. 
He then submits that rule 41 is concerned with the dealer who has elected under 
rule 39 (1) to submit returns of the turnover of the assessment year and this rule 
provides various matters in this connection. 

The learned Counsel for the State, Mr. C. B. Agarwala, on the other hand, 
contends that section 7 of the Act, read with the rules, gives a dealer an option to 
file returns in respect of the turnover of the previous year or returns of the turnover 
of the assessment year, and he says that this option is and can only be exercised 
in the first year when a dealer becomes taxable under the Act, and it is this option 
or election that is covered by sub-rule (2) of rule 39. He relies strongly on Form 
IV in which the following lines occur: 

“ I have elected to submit return of my turnover of the previous year ending 

month or months of the assessment year. ” 

In the alternative he contends that even if rule 3 g (2) does not cover the filing of 
the returns of the previous year, according to general principles the assessee having 
exercised an option to be assessed in respect of the turnover of the previous year 
cannot now change the basis of assessment. 

In our opinion the Judge (Revision) was in error in holding that the assessee 
was not entitled to make an election under rule 3 9 (1) without the sanction of the 
Sales Tax Commissioner, and the answer to the question referred to the High Court 
should be in favour of the' assessee. Rule 39 (2) specifically mentions an election 
under sub-rule (1) and there is only one kind of election under rule i 9 (1) and that 
is for a dealer to elect to submit returns of his turnover for the assessment year in 
lieu of the return of the turnover of the previous year. In other words, under 
rule 3 g (1) the dealer makes a choice that he will be assessed in respect of the turn- 
over not of the previous year, which is normally the rule under section 7 , but in 
respect of the return of the turnover of the assessment year. It seems to us that 
rule 39 (2) covers only the case where election has been made by a dealer to be 
assessed in respect of the turnover of the assessment year. It is true that rule 40 
also uses the word ‘ elects ’ but this may have reference to the lines in Form IV 
which we have already reproduced above. But assuming that when a dealer sub- 
mits a return in respect of the previous year under rule 40 and he is treated to have 
elected within rule 40, yet there is no provision like rule 39 (2) which debars him 
from exercising the option under rule 39 (1). In our opinion an express provision 
like rule 39 (2) was necessary to prevent a dealer from exercising the option given 
to him under rule 39 (1). We do not express any opinion whether such a rule 
could validly be made under section 7 (1). We are not impressed by the argument 
of Mr. Agarwala that general principles debar the assessee from exercising the 
option under rule 39(1). It is a statutory right given to the assessee and the general 
principles, if applicable, cannot displace the statutory right. 
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We may mention that the reasoning in the judgment under appeal has beea 
doubted in an|unreported judgment of the Allahabad -High.Court in Messrs,- MahesH . 
Company KahoopKolhi, Kanpur v. The Commissioner of Sales Tax, Uttar Pradesh 1 . 

In the result we accept the appeal, and answer the question referred to the 
High Court in the affirmative. The appellant will have his costs here and in' the 
High Court. 

K.S. .<■ ’ Appeal allowed, 

THE SUPREME COURT OF INDIA. ; 

(Civil Appellate Jurisdiction.) -. • . ' ' 

Present : — P. B. Gajendragadkar, Chief Justice, M. Hidayatullah and 
V. Ramaswami, JJ. , 1 . .. ' 

Eramma _ " .. Appellant*- 

v.. , _ v 7 

Veerupana and others • . . Respondents. ■■ 

Hindu Succession Act ( XXX of 1956), section 8 — Male Hindu dying intestate before the commencement cj 
the Act — Section not retrospective — Inapplicable to a case of succession opening before the Act — Section 14 — Property 
possessed by a female Hindu — Property with some kind of title contemplated — jVb conferment of title -in case no till 
Was possessed — Hindu male dying leaving wives — Hindu Women's Right to Property Act of 1937, not in operation 
then — Possession of widow as against the adopted son of another wife — jVb enlargement of estate— ^Trespasser. 

A male Hindu died in 1936 leaving behind liim his three wives and at that time the Hindu Women’; 
Right to Property Act of 1937 was notin force. Pending execution of the decree obtained by the adopt 
ed son of one of the widows for possession of properties against the other widows, the Hindu Successor 
Act of 1956 came into force. On the question of the applicability of sections 8 and 14 of the Hindi 
Succession Act of 1956 to the case of the widows in possession of the property. - - 

Held, the provisions of section 8 of the Act providing for the devolution of the property of thi 
male Hindu dying intestate, are not retrospective in operation and where a male Hindu died befor 
the Act came into force i.e., where succession opened before the Act, section 8 of the Act will have nc 
operation. - 

The property possessed by a female Hindu, as contemplated in section 14 of the Act, is clearly pro 
perty to which she has acquired some kind of title whether before or after the commencement of the Acl 
It does not in any way confer a title on the female Hindu where she did not in fact possess an 
vestige of title. The provisions of section 14 (1) of the Act cannot be attracted in the case of a Hind 
female who is in possession of the property of the last male holder on the date of the commencement c 
the Act when she is only a trespasser without any right to property. 

Appeal from the Judgment and Decree dated the 9th June, 1965, -of the Mysor 
High Court in R.A. No. 90 of 1957. 

•S’. P. Sinha, Senior Advocate (E. C. Agarwala and P. C. Agarwala, Advocate: 
with him), for Appellant. 

S. V. Guplc, Solicitor-General of India ( R . V. Pillai, Advocate, with him), fo 
Respondents Nos. 1 and 2. 

M, M. Kshalriya and R. Thiagrajan, Advocates, for Respondent No. 3. 

The Judgment of the Court was delivered by 

Ramaswami, J . — This appeal is brought by the Judgment-debtor, Eramma 
against the judgment and decree dated 9th June, 1965, in R.A. No. 90 of 1957 
the High Court of Mysore setting aside the order of the District Judge of-Raichui 
dated 14th February, 1957, .dismissing an execution petition. - i 

The appellant— Eramma-r-and the third respondent-:— Siddamma — were, al 
the relevant time; widows of Eran Gowda who also had a third wife— Shamamma. 
By the said Sharnamma, Eran Gowda had a son called Basanna who died in the 
year 1347-F. (corresponding to 1936-37 A.D.) at a time when he was the sole male 
holder, of the property in dispute. After his death his step-mothers Eramma an 
Siddamma got into possession of the properties. Respondents 1 and 2 thereat ter 

1. S.T.R.Nol 16230! 1956, judgment delivered on 13th March,. 1963.; ■ ■ 

*C.A. No. 742 of 1965. r r .- , * i8tb .November/. *965* 
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filed a suit in the Sadar Adalat, Gulbarga, claiming that they, as the nearest heirs 
of Basanna, were entitled to all the properties left by him and seeking to recover 
possession thereof from his step-mothers — Eramma and Siddamma. The suit was 
contested by Eramma on the ground that she had adopted Sogan Gouda, respon- 
dent No. 4 on the basis of the authority alleged to have been given to her by her hus- 
band Eran Gowda. It was claimed by Siddamma that she had adopted Sharnappa, 
respondent No. 5 on the basis of the authority alleged to have been conveyed 
under a will. The trial Court rejected the case of Eramma but upheld that of 
Siddamma. On appeal to the High Court, 'Siddamma’s claim of adoption was 
also negatived. In the result the High C0r.1t passed a decree in favour cf respon- 
dents 1 and 2. Eramma and Siddamma thcieafter applied to the-High Gourt for 
a certificate of fitness to appeal to this Court. Siddamma was granted such certi- 
ficate but tlieHigh Court refused to grant a certificate to Eramma who filed an appli- 
cation in this Court for Special Leave. During the pendency of these proceedings 
the Hindu Succession Act, 1956, came into force with effect from 17th June, 1936. 
Respondents 1 and 2 have put to execution the decree granted by the High Court 
in their favour. Eramma filed an objection in the execution Court on the ground 
that she had beer in possession of half the properties since the death of her husband 
and the decree was ‘non-executable in view of the provisions of the Hindu Succession 
Act, 1956, and that she had now become full owner of the properties of which she is 
in possession. The case of Eramma was accepted by the District Judge, Raichur 
who dismissed the execution case on 14th February, 1957. Respondents 1 and 2 
preferred an appeal to the Mysore High Court against the order of the District 
Judge dismissing the execution case. The appeal was allowed by the High Court on 
the ground that the Hindu Succession Act, 1956, was not applicable to the case and. 
Eramma did not acquire full ownership under section 14 (1) of that Act. The 
High Court accordingly set aside the order of the District Judge, dated 14th 
February 1957, dismissing the execution case and restored the execution case to 
file of the District Judge for being dealt with in accordance with law. 

On behalf of the appellant Mr. Sinha contended, in the first place, that under 
section 8 of the Hindu Succession Act the appellant being the step-mother is entitled 
to inherit the properties of Baswan Gouda in preference to respondents 1 and 2. 
Mr. Sinha conceded that Baswan Gouda died on 23rd October, 1936, long before 
the coming into operation of Hindu Succession Act. It was however, submitted 
for the appellant that section 8 of the Hindu Succession Act was retrospective in 
operation and the appellant must be held to be in possession of the properties in her 
own right. In our opinion, the submission of Mr. Sinha is not warranted by the 
language of section 8 which is to the following effect : — 

“ 8. The property of a male Hindu dying intestate shall devolve according to the provisions of 
this chapter: — 

(a) firstly, upon the heirs, being the relatives specified in class I of the Schedule ; 

(ft) secondly, if there is no heir of class I, then upon the heirs, being the relatives specified in 
class II of the Schedule ; 

(c) thirdly, if there is no heir of any of the two classes, then upon the agnates of the deceased • 

and 

(d) lastly, if there is no agnate, then upon the cognates of the deceased. ” 

There is nothing in the language of this section to suggest that it has retrospec- 
tive operation. ' The words “ The property of a male Hindu dying intestate ” 
and the words " shall devolve ” occurring in the section make it very clear that the 
property whose devolution is provided for by that section must be the property of 
a person who dies after the commencement of the Hindu Succession Act. Reference 
may be made, in this connection, to section 6 of the Act which states : 

“6. When a male Hindu dies after the commencement of this Act, having at the time of his death 
an interest in a Mitakshara coparcenary property, his interest in the property shall devolve by survivor- 
ship upon the surviving members of the coparcenary and not in accordance with this Act: 

Provided that if the deceased had left him surviving a female relative specified in class I of the 
Schedule or a male relative specified in that class who claims, through such female relative, the interest 
of the deceased in the Mitakshara coparcenary property shall devolve by testamentary or intestate 
succession as the case may be, under this Act and not by surviv orship. 
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It is clearfrom the express language of the section that it applies only to copar-. 
•cenary property of the male Hindu holder who dies after the commencement of the. 
Act. It is manifest that the language of section 8 must be construed in the context 
-of section 6 of the Act. We accordingly hold that the provisions of section 8 of the 
Hindu Succession Act are not retrospective in operation and where a male Hindu 
•died before the Act came into force i.e., where succession opened before the Act, 
section 8 of the Act will have no application. 

It was next contended by the appellant that she was admittedly in possession 
of half the properties of her husband Eran Gowda after he died in 1341-F aridity 
virtue of section 14 of the Hindu Succession Act she became the full owner of the 
properties and respondents 1 and 2 cannot, therefore, proceed with the execution 
case. We are unable to accept this argument as correct. At the time of Eran. 
Gowda’s death the Hindu Women’s Right to Property Act, 1937 (XVIII of 1937) 
had not come into force. ' It is admitted by Mr. Sinha that the Act was extended to 
Hyderbad State with effect from 7th February, 1953. It is manifest that at the ■ 
time of promulgation of the Hindu Succession Act, 1956 the appellant had .no 
manner of title to properties of Eran Gowda. Section 14 (1) of the Hindu Succes- 
sion Act states : 

“14. (1) Any property possessed by a female Hindu, whether acquired before or after the com- 
mencement of this Act, shall beheld by her as full owner thereof and not as a limited owner. ' , 

Explanation . — In this sub-section, ‘ property ’ includes both movable and immovable property, 
acquired by a female Hindu by inheritance or device, or at a partition, or in lieu of maintenance or 
arrears of maintenance, or by gift from any person, whether a relative or not, before, at or after her 
marriage, or by her own skill or exertion, or by purchase or by prescription, or in any other manner 
whatsoever, and also any such property held by her as stridliana immediately before the commence- 
ment of this Act.” - 

It is true that the appellant was in possession of Eran Gowda’s properties but ; 
that fact alone is not sufficient to attract the operation of section 14.. The property, 
possessed by a female Hindu, as contemplated in the section, is . clearly property to., 
which she has acquired some kind of title whether before or after the commencement 
of the Act. It may be noticed that the Explanation to section 14 (1) sets out .the 
various modes of acquisition of the property by a female Hindu and indicates that' 
the section applies only to property to -which the female Hindu has acquired sonic 
kind of title, however restricted the nature of her interest may be. The words “ as : 
•full owner thereof and not as a limited owner ” as given in the last portion of sub- 
section (1) of section 14 clearly suggest that the Legislature intended that the limited 
-ownership of a Hindu female should be changed into full ownership. In other words 
section 14.(1) of the Act contemplates that a Hindu female who, in the absence of 
this provision, would have been limited owner of the property, will now become full . 
owner of the same by virtue of this section. The object of the section is to extinguish 
the estate called 1 limited estate ’ or ‘ widow’s estate ’ in Hindu Law and to make a . 
Hindu woman, who under the old law would have been only a limited owner, a 
full owner of the property with all powers of disposition and to make the estate heri- 
table by her own heirs and not revertible to the heirs of the last male holder. The ' 
Explanation to sub-section (1) of section 14 defines the word ‘ property’ as includ- 
mg “both movable and immovable property acquired by a female Hindu by. 

inheritance or device ”. Sub-section (2) of section 14 also refers. to 

acquisition of property. It is true that the Explanation has not given any exhaustive . 
■connotation of the word * property ’ but the word * acquired ’ used in tire Expla- 
nation and also in sub-section (2) of section 14 clearly indicates that the object of : 
the section is to make a Hindu female a full owner of the property which she has 
already acquired or which she acquires after the enforcement of the Act. It docs •„;• 
not in any way confer a title on the female Hindu where she did not in fact possess 
any vestige of title. If follows, therefore, that the section cannot be interpreted so as 
±0 validate the illegal.possession of a female Hindu and it does , not confer any title 
on a mere trespasser. In other words, the provisions of , section 14 (x) of the Ac 
-cannot be attracted in the case of a Hindu female.who.is.in possession of theproperty 
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of the last male holder oh the date of the commencement of the Act when she is 
only a trespasser without any right to property. 

For these reasons we hold that the judgment of the High Court is correct and 
this appeal should be dismissed. We do not propose to make any order as to costs. 

V.S. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkau, Chief Justice, K. N. Wanchoo 
V. Ramaswami and P. Satyanarayana Raju, JJ. 

Jahiruddin and others ' . . Appellants * 

v. 

K. D. Rathi, Factory Manager, The Model Mills, Nagpur 

Ltd., and others . . Respondents. 

Central Provinces and Berar Industrial Disputes Settlement Act [XXIII of 1947), section 16 — Nature of 
right conferred under — Notification of Slate Government exempting a textile mill from operation of section 16 — 
Employees of the said mill dismissed while such notification Was in force — Exemption withdrawn later — Applica- 
tions by dismissed employees thereafter under section 16 for reinstatement — Maintainability. 

On 25th March, i960 the State of Bombay in exercise of the powers conferred by sections 3 and 
4 of the Bombay Relief Undertakings (Special Provisions) Act, 1958, made a notification declaring the 
respondent, a textile mill, to be a “ relief undertaking ” for a period of one year commencing from 
26th March, i960 and ending with 25th March, 1961 . The notification further directed that, among 
others, the provisions of section 16 of the Central Provinces and Berar Industrial Disputes Settlement 
Act (XXIII of 1947) shall not apply to the respondent mill during the period the notification was in 
force. The appellants were, at the relevant time, the employees of the respondent mill. On 6th 
January, 1961 when the aforesaid notification was in force, the appellants were dismissed from service. 
On 4th April, 1961 the exemption of the respondent mill from the application of section 16 of the C.P. 
and Berar Act (XXIII of 1947) was withdrawn. Thereafter on 25th April, 1961 the appellants filed 
applications under section 16, before the Assistant Commissioner of Labour, claiming reinstatement, 
and the same was ordered. 

On behalf of the respondent it was pointed out that the exemption of the respondent mill from 
the operation of section 16 of the C.P. and Berar Act (XXIII of 1947), was withdrawn only on 4th April 
1961. while the employees were dismissed on 6th January, 1961, when the exemption was in force. 
Hence it was argued that the appellants had no right to file applications under section 16 and th e 
applications filed by them were not maintainable. On behalf of the employees it was contended that 
though the respondent was exempt from the operation of section 16 on the date when the apppellants 
were dismissed, there was an existing industrial dispute relating to an industrial matter on 4th April, 
1961, when the notification withdrawing the exemption in favour of the respondent mill from the 
operation of section 16 was issued, that on the date when the employees filed the applications, tire 
period of six monthsprovided by that section had not elapsed and that therefore the appellants could 
invoke the provisions of section 16 and claim reinstatement. 

Held, the applications filed by the appellants were maintainable. 

After the passing of the Industrial Disputes Act, 1947, at any rate, the right of a dismissed 
employee to claim reinstatement, in proper cases, had been recognised. Therefore, it cannot be said 
that the right of an employee to claim reinstatement has been granted by section 16 of the C.P. and 
Berar Act (XXIII of 1947). The right to claim reinstatement on a wrongful dismissal exists de hors 
section 16. Section 16 only recognises the right of a dismissed employee, in appropriate cases, to 
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claim reinstatement but does not confer the right. It only provides a forum for the dismissed 
employee to claim reinstatement. In this view, the right of the dismissed employee to claim reinstate. 

. ment was in existence even during' the period of exemption, but only it could not be enforced under 
section 16 . Once the exemption was withdrawn the status quo ante was restored and it was open to . 
'the dismissed employee to file an application for reinstatement under section j 6 , provided, however, 
his application was made, as required by sub-section ( 2 ) of section 16 , within the period of A. 
months from the date of his dismissal. 

Appeal by Special Leave from the Judgment and Order, dated the istir 
August, 1963, of the Bombay High Court (Nagpur Bench)' in Special Civil Appli- 
cation No. 3I5 of 1962. 

V. P.Salhe and A. G. Ratnaparkhi, Advocates, for Appellant. 

M. JV. Phadke, Advocate, and J.B. Dadachanji, O. C. Mathur .and Ravinitt ■' 
Narain, Advocates of Mjs. J. B. Dadachanji & Co., for Respondents Nos. 1 and 3'. 

AT. S. Bindra, Senior Advocate, (B. R. G. IC. Achar, Advocate, with, him), for' 
Respondent No. 4. . 

The Judgment ‘of the Court was delivered by 

Satyanarayand Raju, J . — This is an appeal, by Special Leave, against the judg- 
ment of a Division Bench of the Bombay High Court dismissing an application 
for the issue of a writ of certiorari under Article 226 of the Constitution to quash 
the order of the State Industrial Court at Nagpur. 

For a proper appreciation of the questions that have been raised in the appeal,; . 
it would be necessary to state the material facts. The Model Mills, Nagpur: 
(hereinafter referred to as the Mills) is a public limited company incorporated under, 
the Indian Companies Act. On 1 8th July, 1959, in exercise of the powers conferred 
by section 18-A of the Industries (Development and Regulation) Act, 1951, the Central 
Government took over the management of the Mills and appointed the third res- 
pondent as the authorised Controller of the Mills. On 25th March, i960, the State _ } 
-of Bombay (now the State of Maharashtra), in exercise of the powers conferred by 
sections 3 and 4 of the Bombay Relief Undertakings (Special Provisions) Act, 195^ 
(hereinafter referred to as the Bombay Act) made a notification declaring the Milk 
to be a “ relief undertaking for a period of one year commencing from 26th March, 

1 960 and ending with 25th March, 1961. The appellants, eight in number, were, - 
at the relevant time, the permanent employees of the Mills. It would be convenient 
to refer to them as * employees On 15th December, i960, when the notification 7 ' 
made by the State Government under the Bombay Act was in force, the employees, 
abstained from work. Thereupon, the 1st respondent who is the Factory Manager of 
the Mills issued notices to the employees to show cause why they should not be dis- 
missed from service for joining an ‘illegal strike’. On 6th January, 1961* the 
Factory Manager passed orders dismissing the employees from sendee. On 12th 
January, 1961, the employees filed an application in the High Court' of Bombay ., 
for the issue of a writ of manderms directing the employees to be reinstated in service. 
On 4th April, 1961, the exemption of the Mills from the application pf sec- 
tion 16 of the Central Provinces and Berar Industrial Disputes Settlement Act. ,. 1 
(XXIII of 1947) (hereinafter called the State Act) was withdrawn , _ On 25th 
April, 1961, the employees filed applications before the Assistant Commissioner ot 
Labour claiming reinstatement with back wages. The High Court dismissed the ; 
Writ Petition filed by the employees with liberty to file a fresh petition, if necessary, 
since they were prosecuting their applications for relief of reinstatement before_ the 
Assistant Commissioner of Labour. In and by his order, dated 29th September, 
1961, the Assistant Commissioner allowed the applications filed by the employee 5 * 
He held that as there was no illegal strike the orders of dismissal were unsusiainab ... 
and should.be set aside. He directed that the employees should be reinstated wi 
back wages. - ' . 7 ■ , _ 
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Against the orders passed by the Assistant Commissioner, the Mills preferred 
pplications in revision to the State Industrial- Court. By its order, dated 16th 
ebruary, 1962, the Industrial Court allowed the revision applications filed by the 
fills on the ground that the applications before the Assistant Commissioner were 
ot maintainable. On the merits, the Industrial Court agreed with the Assistant 
iommissioner that there was no illegal strike. 

Aggrieved by the orders of the Industrial Court, the employees filed an applica- 
ion under Articles 226 and 227 of the Constitution for the issue of a writ of certiorari 
0 quash the orders of dismissal passed by the Factory Manager and to direct their 
einstatement with back wages. By its judgment dated 12th August, 1963, the High 
lourt dismissed the writ petition filed by the employees. 

The High Court has held that the right to claim reinstatement is not a right 
vhich is available to an employee under the Common Law and that the relief of 
■einstatement is a special right which has been conferred on an employee under 
;ection 16 of the State Act. In the opinion of the High Court, the essential pre- 
jondition for an employee to claim relief under section 1 6 is that he is an employee 
in an industry to which that section is applicable and in respect of which a notifi- 
cation under section 16 (1) also has been issued. The High Court has reached this 
conclusion by reason of the fact that the State Government issued a notification 
exempting the Mills from the operation of section 16 of the State Act and that the 
exemption was withdrawn only on 4th April, 1961, while the employees were dis- 
missed on 6th January, 1961. In the opinion of the High Court, by reason of the 
fact that section 16 of the Act was not applicable, the dismissal of the employees even 
if it was wrongful did not give them a right to claim reinstatement and that to hold 
otherwise would be to give retrospective operation to section 16 of the State Act 
which became applicable to the Mills on and from 4th April, 1961, by reason of 
the withdrawal of the exemption. In the result, the High Court confirmed the 
finding of the State Industrial Court that the employees had no right to file appli- 
cations under section 16 of the State Act and the applications filed by them before 
the Assistant Commissioner were not maintainable. 


Now it is contended by Mr. Sathe on behalf of the employees that though the 
industry was exempt from the operation of certain sections including section 16 of 
the Act, on the date when the appellants were dismissed, there was an existing 
industrial dispute relating to an industrial matter between the employees and the 
Mills on 4th April, 1961, when the notification withdrawing the exemption in 
favour of the Mills from the operation of section 16 of the State Act was issued by 
the Government, that on the date when the employees filed an application under 
section 16 before the Commissioner of Labour, the period of six months provided 
by that section had not elapsed and that therefore the employees could invoke 
the provisions of section 16 and claim reinstatement. The learned Counsel for the 
Mills, Mr. Phadke, has endeavoured to support the judgment of the High Court and 
the reasons on which its conclusions were rested. 

The questions which arise for determination in this appeal are : 

1. Whether the right of a dismissed employee to claim reinstatement, in 
appropriate cases, exists de hors section 1 6 of the State Act ? 

2. Whether by reason of the State Government’s exemption of the industry 
from the operation of section 16 on the date when the employees were dismissed 
from service, their right to apply for reinstatement ceased to exist ? 

For a proper determination of the above questions, it is necessary to refer to the 
material' statutory provisions. The 'State 'Act became law on 2nd June, 1947. 
Sectifan 15 of the State Act -empowers tlie.State Government to appoint any person 
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as Labour Commissioner for the State and he shall exercise all or any of the pom . 
•of the Labour Commissioner. Now section 16 of the State Act as it stood at tit 
relevant date provides as follows : \ 

“ (i) Where the State Government by notification so directs, the Labour Commissioner shall 
have power to decide an industrial dispute touching the dismissal, discharge, removal or suspension oi 
an employee working in any industry in general or in any local area as may be specified in the notifica- 
tion. 

(2) Any employee, working in an industry to which the notification under sub-section [i] 
-applies, may, within six months from the date of such dismissal, discharge, removal or suspension, - 
apply to the Labour Commissioner for reinstatement and payment of compensation for loss of wages. 


, ! * . ‘ ‘ # 1 * " 

The different powers that could be exercised by the Labour Commissioner 
are then set out in sub-section (3): ' , 

“ On receipt of such application, if the Labour Commissioner, after such enquiry as may bepra< 

•cribed, finds that the dismissal was in contravention of any of the provisions of this Actor 

in contravention of a Standing Order he may direct that the employee shall be reinstated 

forthwith or by a specified date and paid for the whole period from the date of dismissal .......... t° ‘ 

the date of the order of the Labour Commission. ” 

It is common ground that section 16 is made applicable to the textile industiy 
with effect from 1st March, 1951, by a notification, dated 22nd February, 1951* 
The provisions of section 16 were thus applicable to the Mills till 25th March, 196O]. 
on which date, however, the State Government issued a notification in exercise 
•of the powers conferred under sections 3 and 4 of the Bombay Act declaring tie 
Mills to be a ‘relief undertaking. 5 The notification directed that the provisions 
of section 1 6 of the State Act and Chapter V-A of the Industrial Disputes Act (XIV 
of 1947) (Lay-off and Retrenchment) shall not apply to the Mills and that it shall 
Be exempt therefrom. This notification was extended by the State Government 
■on 8th March, 1961, for a further period of one year. A subsequent notification, 
•dated 4th April, ig6i, issued by the State of Bombay amended the earlier notifi- 
cation by withdrawing the exemption in so far as it related to section 16 of the State, 
Act. ■ * • " • 

The alleged participation by the employees in ah illegal strike occurred, on 
15th December, i960 and the first respondent dismissed the employees in and by- 
his order, dated 6th January, 1961. It was during the period between 25th March, 
,1960, and 4th April, rg6i, when the exemption was in force that the incident which - 
resulted in the Mills framing a charge against the employees and the subsequent . 
•orders of dismissal were passed. 

It is submitted by the learned Counsel on behalf of the Mills that the' right of 
an employee to claim reinstatement has been granted by. section 16 of the State 
Act and since the Mills were exempt from the provisions of that section on the . 
material dates the employees had no right to claim reinstatement. The Industrial • 
Disputes Act (XIV of 1947) came into force on 1st April, 1947. For our present 
purposes, it is not necessary to consider whether the right to claim reinstatement • 
by a dismissed employee existed before the Central Act became law. The question 
about the jurisdiction of an Industrial Tribunal to direct reinstatement of a dismissed 
•employee was raised as. early as 1949, before the Federal . Court in Western hmi 
Automobile Association v. Industrial Tribunal, Bombay \ In that case, the Federal 
Court considered the larger question about the powers of Industrial Tribunals m 
all its aspects and rejected the argument of the employer that to invest the Tribunal 
with jurisdiction to order reinstatement amounts to giving it authority to make a 
contract between two persons when one of them is unwilling to enter into a contract 
■of employment at all. This argument, it was observed, . , . 

“overlooks the fact that when a dispute arises about the employment of a person at the m 5t V^ 
•of a trade union or a trade union objects to the employment of a certain person, the denn •_ 

•of industrial dispute would cover both those cases. In each of those cases, althoug 


1. (1949) F.L.J. 154: (1949) 1 M.L.J. 179 : (1949) F.C.R. 321 : A.I.R.1949 F.C. »*• 
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mployer may be unwilling to do, there will be jurisdiction in the Tribunal to direct the employ- 
nent or non-employment of the person by the employer.” 

The Federal Court also added : 

“ The disputes of this character being covered by the definition of the expression ‘ industrial 
disputes ’ , there appears no logical ground to exclude an award of reinstatement from the jurisdiction 
f the Industrial Tribunal. ” 

'or nearly two decades the decision of the Federal Court has been accepted without 
uestion. Therefore, after the Industrial Disputes Act, 1947, at any rate, the right 
f a dismissed, employee to claim reinstatement in proper cases has been recognised, 
t is no doubt true that under the Central Act the right to claim reinstatement has 
0 be enforced in the manner laid down by that statute, whereas under the State 
ict it is open to an employee to claim reinstatement without the intervention of 
lie appropriate Government. This would not however make any difference. 

It is argued that by reason of the exemption granted by the Bombay State 
daen it declared the Mills to be a ‘relief undertaking’ rights and obligations which 
.ccrued to the employees or were incurred by the Mills during the period of exemp- 
ion, stood abrogated. This takes us to the question as to the legal effect of the 
xemption granted by the State of Bombay. The notification issued by the State 
if Bombay is in the following terms: 

“ The Government of Bombay hereby directs that in relation to the said relief undertaking and 
n respect of the said'period of one year for which that relief undertaking continues as such, the provi- 
10ns of (i) sections 16, 31 and 37, section 40 (in so far as it relates to lock-out) and section 51 and sec- 
ion 61 (in so far as it relates to clauses ( 5 ) and (e) of Rule 36 of the Central Provinces and Berar Indus- 
trial Disputes Settlement Rules, 1949) Central Provinces and Berar Act XXIII of 1947 and (ii) 
Chapter V-A of the Industrial Disputes Act, 1947 (XIV of 1947) shall not apply and the said relief 
tndertaking shall be exempt from the aforesaid provisions of the Central Provinces and Berar Indus- 
rtal Disputes Settlement Act, 1047 (Central Pi ovinces and Berar Act XXIII of 1947) and the 
.ndustrial Disputes Act, 1947 (XIV of 1947).” 

.he contention urged on, behalf of the Mills proceeds on the assumption that the 
ight to claim reinstatement has been ‘ granted ’ by section 16 of the State Act. 
ts we have already stated, section 16 only recognises the right of a dismissed 
mployee, in appropriate cases, to claim reinstatement but does not confer the right, 
he section provides the procedure for enforcing the right. In this view, the right 
f the dismissed employee to claim reinstatement was in existence even during the 
eriod of exemption, but only it could not be enforced under section 16. Once 
;ie exemption is withdrawn the status quo ante is restored and it is open to the employee 
) file an application for reinstatement provided, however, his application is within 
te period of six months from the date of his dismissal. 

Under section 4 (1) (a), on a notification being made, the industry becomes- 
relief undertaking and the laws enumerated in the Schedule to the Bombay Act 
lall not apply. The Schedule specifies Chapter V-A of the Industrial Disputes 
.ct and section 16 of the State Act. Section 4 (1) (a) (i) also provides that the 
:lief undertaking shall be exempt from the operation of the Acts mentioned in 
te Schedule. 

Learned Counsel drew a distinction between the expressions ‘ exemption 5 and 
suspension 5 by relying upon the meanings given to these words in the Oxford 
fictionary. ‘ Exemption ’ means ‘ immunity from a liability 5 whereas the word 
suspension 5 means ‘ put it off.’ Basing himself oh the dictionary meanings, 
:amed Counsel for the Mills has contended that the word * exemption ’ is of a 
ider connotation than ‘ suspension ’ and means that the industry shall be immune 
om the liabilities arising under the statutes specified in the Schedule and that the- 
rder of dismissal having been passed while the exemption was in force, the Mills 
ere immune from liability to reinstate the employees on their dismissal being held 
• be wrongful. 

The order dismissing the employees was passed on 6th January, 1961 when 
ie notification was in force. The employees filed applications before the Com- 
ussioner of Labour on 25th' April,' rg6i . On' the date of their applications, Jhe 
semption granted to the Mills by the State Government was no longer in operation.. 



'754 . • • ' THE SUPREME COURT JOURNAL. : - T [1967 

The decision in Birla Brothers, . Ltd. v. Modak 1 , has firmly established the. principled 
that for a dispute which originated before the Industrial Disputes Act came into 
force but was in existence on the date when that Act became law, the Act applied; 
to the dispute since it was in existence and continuing on that date and no question 
of giving retrospective effect to the Act arose; At page 221, the learned Chief 
Justice Harries, who spoke for the Court stated thus : > . 

* In my judgment, the Act of 1947 clearly applies to the present dispute without any question ■■ 
arising of giving the Act any retrospective effect. It is true the dispute arose before the Act was passed, 
but on 1st April, 1947, when the Act came into force, the dispute was in existence and continuing. ■ 
The employees were on strike and the strike actually continued until 19th May, that is, five days 
after the Government made the order referring the dispute to arbitration. In my judgment, the Act 
must apply to any dispute existing after it came into force, no matter when that dispute commenced. 
There is nothing in the Act to suggest that it should apply only to disputes which originated after the 
passing of the Act. On the contrary, the opening words of section 10 of the Act make it clear, that the 
Act would apply to all disputes existing when it came into force. The opening words of section 10 (1) 
are — ’ 

Tf any industrial dispute exists or is apprehended, the appropriate Government may, by order 
in writing, etc.’ ■ 

It seems to me that these words make it abundantly clear that the Act applies to any industrial 
dispute existing when it came into force and, therefore, the Act applies to this dispute.” , 

It is argued by Mr. Phadke that the notification, dated 4th April, 19611 
withdrawing the exemption is only prospective and no retrospective effect can be 
given to it. This argument proceeds on a fallacy. There is no question of the 
notification withdrawing an exemption being prospective or retrospective. 

It is finally submitted by learned Counsel for the Mills that the validity of 
the order passed by the Factory Manager dismissing the employees from sendee 
has not been determined by the High Court and that the matter must be remitted., 
to that Court for a consideration of that question. We may point out that, the 
Assistant Commissioner of Labour has held that the dismissal is wrongful. This 
conclusion is affirmed by the Industrial Court. The validity of the dismissal was 
therefore finally concluded in favour of the employees. There is therefore no 
question of the validity of the dismissal order now being considered by the High . 
Court. 

We may now summarise the conclusions reached by us as a result of the above 
discussion. The right of an employee to claim reinstatement on a wrongful dis- 
missal exists de hors section 16 of the State Act. Section 16 provides a forum for . a 
dismissed employee to claim reinstatement but does not create a right. The effect 
of an exemption granted by the notification issued under the Bombay Act is not 
to destroy the right but to suspend the remedy prescribed by section 16 for enforcing 
that right during the period when the exemption remains in force. The right can 
be enforced by a dismissed employee by resorting to the provisions of section 16 of 
the Act provided he makes the application within six months from the date of his 
dismissal. In the present case, the appellants filed their applications within the 
period specified in section 16 of the State Act. The High Court was in error in 
holding that the applications were not maintainable. 

In the result the judgment of the High Court and the order of the Industrial 
Court are set aside and the award made by the Assistant Commissioner of Labour 
is restored. The appeal is allowed and the appellants will have their costs in this 
Court paid by respondent No. r. 

V.K. Appeal allowed f 


■ 1 . I.L.R. (1948) 2 Cal. 209. 
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' IJ MOHD. idris v. SAT narain (Hidayaiullah, /.). 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, M. Hidaya- 
TTJLLAH , V. RaMASWAMI AND P. SATYANARAYANA RajU, JJ. 

Molid. Idris and others . . Appellants * 

a. 4 

Sat Narain and others . . Respondent. 

U.P. Agriculturist Relief Act (XXVII of 1934), section 12 — U.P. Z amindari Abolition and Land Reforms 
Act (I of 195J ) (as amended by U.P. Acts XVI of 1953 and XVIII of 1956) — U.P. General Clauses Act, section 6 
— Suit under section 12 of U.P. Agriculturist Relief Act for redemption of a usufructuary mortgage piled before 1 st 
July, 1952 — During pendency of the suit repeal of U.P. Agriculturist Relief Act by U.P. Act XVI of J953 with 
retrospective effect from 1st July, 1952 — Effect — If suit rendered incompetent. 

A suit for redemption of a usufructuary mortgage was filed on 27th May, 1952 under section 12 
of the U. P. Agriculturist Relief Act by the successors-in-interest of a mortgagor against the successors- 
in-interest of the mortgagee. While this suit was pending U.P. Act XVI of 1953, which amended the 
U.P. Zamindari Abolition and Land Reforms Act (I of 1951), repealed the U.P. Agriculturist Relief 
Act with retrospective effect from 1st July, 195a. Thereupon the successors-in-interest of the mort- 
gagees claimed that as the U.P. Agriculturist Relief Act was repealed by U.P. Act XVI of 1953 the 
suit under section 12 of the U.P. Agriculturist Relief Act filed against them was rendered incompetent 
and the plaintiff could not eject them except in accordance with the provisions of the U.P. Zamindari 
Abolition and Land Reforms Act. 

Held, the suit for redemption was not rendered incompetent after the coming into force of U.P . 
Act XVI of J953. 

The U.P. Agriculturist Relief Act was repealed retrospectively from 1st July, J952 only and it is 
not therefore possible to give the repeal further retrospectivity so as to affect a suit pending from before 
that date. The pending suit was not aflected by the passing of the U.P. Zamindari Abolition and Land 
Reforms Act or the U.P, Act XVI of ig53, regard being had to the provisions of section 6 of the U.P. 
General Glauses Act in the first instance and more so in view of the provisions of section 23 of U.P. Act 
XVIII of 1956. 

Appeal By Special Leave from the Judgment and Order dated the 9th October, 
1961 of the Allahabad High Court in Civil Revision No. 1077 of 1957. 

C.B. Agarwala, Senior Advocate, (E. C. Agamala and P. C. Agarwala, Advocates, 
with him), for Appellants. 

S. P. Sinka, Senior Advocate (M. I. Khowaia, Advocate, with him), for Respon- 
dents Nos. 2 to 7. 

The Judgment of the Court was delivered by 

Hidayalullah, J; — This is an appeal by Special Leave against an order passed by 
the Allahabad High Court in Civil Revision No. 1077 of 1957 dated 9th October, 
1961 in a suit in which a decree for redemption on an application under section 12 
of the U.P. Agriculturist Relief Act has been passed. The appellants are the succcs- 
sors-in-interest of one Suleman who was the original mortgagee. The original 
respondent in this appeal Sat Narain was the successor-in-interest of one Jantari 
who was the original mortgagor. Subsequently, Sat Narain sold his interest to 
others who have been ordered by us to be joined as respondents under Order 22, 
rule 10 of the Code of Civil Procedure on their application in this behalf (C.M.P. 
No. 2081 of 1965). The land in dispute measures 5 bighas and 3 biswas ( Khala 
No. 2 situate in Bhagwatipura, pargana Kewai, district Allahabad) and consists 
of 5 plots Nos. 26, 27, 29, 30 and 32. Jantari had mortgaged the said land with 
Suleman on 4th October, 1929 and the mortgage, now it is admitted, was usufruc- 
tuary in nature. It is also admitted now that the land was Sir Semkalap of Jantari. 


■ * C.A. No. 962 of 1964. 


10th December, 1965. 
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On 27th May, 1952, Sat Narain- filed an application under section 12 of the 
U.P. Agriculturist Relief Act in the Court of the Munsif (East), Allahabad on the 
allegation that the mortgage had been paid off from the usufruct of the land and ' 
he was entitled to redeem it. As required by the Agriculturist Relief Act the claim 
was made in the prescribed form and set out the accounts by reason of which it was 
claimed that the mortgage was satisfied. The defendants, who represented Sule- 
man (the mortgagee) opposed the application. Two written statements were filed 
on 4th October, 1952 and 31st March, 1953. Both the statements alleged that the 
plaintiff was not an agriculturist and hence the suit was not maintainable under 
section 12 of the U. P. Agriculturist Relief Act. They also stated that the mortgage 
was not satisfied from the usufruct as the land was not productive. One of the 
written statements denied even the mortgage. All the defendants claimed that they 
had become Sirdars by reason of the U.P. Zamindari Abolition and Land Reforms 
Act and that the suit was not, therefore, maintainable. Although the Abolition 
Act had come into force from 1st July, 1952' no other claim was set up. Nor was 
the suit challenged as incompetent by reason of any provisions of the Abolition Act. ■ 

The learned Munsif framed five issues which he decided in favour of the plaintiff 
before him. He held that there was a mortgage as alleged ; that the plaintiff and 
the original mortgagor were agriculturists ; and that the mortgage had been satisfied 
from the usufruct. He also held that the defendants (mortgagees) had not become , 
Sirdars and the suit was maintainable. In the result he passed a decree in favour 
of the plaintiff on 24th November, 1953. The defendants appealed to the District 
Court but by a judgment dated 17th April, 1957 their appeal was dismissed. All 
the above findings were confirmed by the Civil Judge, Allahabad who disposed of 
the appeal. The main point which was urged before the appellate Court was that 
as the U.P. Agriculturist Relief Act was repealed by an Act in 1953 which amended 
the Abolition Act, the suit under section 12 of the U.P. Agriculturist Relief Act was 
rendered incompetent and the plaintiffs could not eject the representatives of the 
mortgagee except in accordance with the provisions or the Abolition Act. This 1 
contention was not accepted by the learned Civil Judge, Allahabad. An applica- 
tion for revision was then filed in the High Court but it was dismissed by the order 
impugned in this appeal as the decree of tire Munsif had already been executed and 
possession had been delivered on 1st May, 1957 to the successor-in-interest of the 
original mortgagor. Mr. Justice Mithan Lai who decided the .revision held ihat no 
interference was called for as the property had gone back to the original owner and 
substantial justice had already been done. Prom the last order the present appeal 
has been filed by Special Leave of this Court. 

The only question that has been urged before us is whether the suit is competent. 
The U.P. Agriculturist Relief Act was intended to confer certain benefits upon, the 
agriculturists. One such benefit was that an agriculturist mortgagor was afforded 
an easy remedy to redeem a mortgage made by him. He could, under section 12 
of that Act apply, notwithstanding anything in section 83 of the Transfer of Property 
Act or any contract to the contrary, for an order directing that the mortgage be 
redeemed, and, where the mortgage was with possession, that the mortgagor agricul- 
turist be put in possession of the mortgage property. It is clear that on 27th May, 
1952 when the application under section 12 of the Agriculturist Relief Act was filed 
the provisions of that Act including section 12 were available. The competency 
of the proceedings is challenged because in 1953 in amending the U.P. Zamindari 
Abolition and Land Reforms Act, 1950, the Agriculturist Relief Act was repealed 
and certain kinds of suits were to go under section 339 of the Abolition Act read with 
Schedule 3, List I before certain Revenue Officers. , Item I3-A was added in that 
List by section 67 of the Act XVI of 1953 and.it repealed the U.P. Agriculturist, 
Relief Act. Schedule 3, List I of the Abolition Act conferred jurisdiction on Assis- 
tant Collectors, First Class to eject asamis. ‘ The question which is raised in this , 
appeal is whether after this was done, tire suit which was still pending, could con- 
tinue before the Munsif and on the application under the U.P. Agriculturist Relief . 
Act. In support of their case the appellants contend that the ejectment of an asami 
or a Sirdar can only be under the provisions of the Abolition Act and no other law. 
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The appellants claim to have become asamis by reason of the provisions of the 
Abolition Act although they had claimed in the High Court and the Courts below 
that they had become Sirdars. We have, therefore, to consider in this appeal what 
was the status of the representatives of the mortgagor -on the one hand and of the 
mortgagee on the other, and then to' decide whether the Munsif was competent to 
pass the decree for redemption and to order the ejectment of the present appellants. 
It may be stated at once that we declined to hear arguments on the other pleas of 
the appellants which have now been concurrently rejected in the first two Courts. 

The claim that the appellants became the Sirdars of this land is abandoned before 
us because the land was the Sir Sankaiap of the mortgagor and the provisions of 
section 14 (2) (a) exclude a mortgagee with possession from claiming that right in 
respect of such land. Section 14 (2) (a) reads : 

“ 14. Estate in possession of a mortgagee with possession . — 

(1) ***** » 

(2) Where any such land was in the personal cultivation of the mortgagee on the date immedi- 
ately proceeding the date of vesting — 

(a) if it was sir or khudkasht of the mortgagor on the date of mortgage, the same shall, for pur- 
poses of section 18, be deemed to be the sir or khudkasht of tire mortgagor or his legal representative ; 

****** *>>. 

By reason of this section the land continued to be the sir or khudkasht of the mortgagor. 
The learned Munsif pointed out that, even though the representatives of the mort- 
gagee had obtained a certificate as Sirdars , they could not enjoy that status, in view 
of section 14 (2) (a). The appellants now claim to be asamis under section 21 (1) 
(4). That provision runs : 

“ 31. Non-occupancy tenants sub-tenants of grove lands and tenant's mortgagees to if asamis. — 

(1) Notwithstanding anything contained in this Act, every peison who, on the date immediately 
preceding the date of vesting, occupied or held land as — 

******* 

******* 

(d) a mortgagee in actual possession from a person belonging to any of the classes mentioned in. 
clauses (i) to (e) of sub-section (1) of section 18 or clauses (i) to (vii) and (ix) of section 19. 

* * $ 

They claim further that under section 200 no asami can be ejected from his holding, 
except as provided in the Abolition Act and refer to section 202 (c) where the pro- 
cedure for the ejectment of an asami who belongs to the class mentioned in clause 
(d) of sub-section ( 1 ) of section 21 is provided. Section 202 (c) reads; 

“ 202. Procedure of ejectment of asami. 

Without prejudice to the provisions of section 338, an asami shall be liable to ejectment from his 
holding on the suit of the Gaon Samaj or landholder, as tire case may be on the ground or grounds : 

*i* * * * * * 

(c) that he belongs to the class mentioned in clause (d) of sub-section (1) of section 21 and the 
mortgage has been satisfied or tho amount due has been deposited in Court ; 

* * * * * * * ” . 

They also refer to Schedule II of the Abolition Act which lays'down that a suit for 
ejectment of an asami must go before an Assistant Collector (First Class). They 
contend, therefore, that the proceedings before the Munsif were incompetent after 
1st July, 1952 and no decree could be passed in favour of the representatives of a 
mortgagor. 

The Zamindari Abolition Act came into force with effect from 1st July, 1952. 
It has undergone numerous amendments and it is somewhat difficult to find out 
at any given moment of time what the state of law exactly was, because most of the 
amending Acts are made partly retrospective and partly not and considerable time 
is spent in trying to ascertain which part of the original Act survives and to what 
extent. We are concerned with a number of sections which have undergone changes 

S c J— 97 
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again and -again and we shall now attempt to examine what the position vis-a-vis! 
the suit pending before the Munsif was, , as a result of the enacting of the Abolition- 
Act and its, numerous, amendments. . ' 

This suit was filed on' 27th May, .1952 when the Abolition Act. was not on the, 
statute book. When the Abolition Act was passed it -did not repeal tlie U.P. Agri- 
culturist Relief Act. Both the Acts, therefore, continued on the statute book till 
X2th July, 1953. On that .date Act XVI of 1953 was passed. Section 67 of that 
Act repealed the U.P. Agriculturist Relief Act. ’ "While repealing the Act it Was not 
stated whether the l-epeal was to operate retrospectively or not but by section 1 (2) 
the. amending Act itself was deemed to have come into force from the first day 
•of July, 1952, that is. to say, simultaneously with the Abolition Act. It may, there- 
fore, be assumed that the U.P. Agriculturist Relief. Act was also repealed retros- 
pectively from 1st July, 1952. The question is : whether the right of tne plaintib to 
continue the suit under die old law was in any way impaired. Section 6 of the 
U.P. General Glauses Act lays down the efiect of repeal and it is stated there as 
follows : — 

" 6. Effect of repeal.— 

Where any Uttar Pradesh Act repeals any enactment hitherto made or hereafter to be made, then, 
■unless a difterent intention appears, the repeal shall not — 

*******. 

- (c) affect any right, privilege, obligation or liability acquired, accrued or incurred under any 

•enactment so repealed ; or 

******* 

(e) affect any remedy, or any investigation or legal proceeding commenced before the repealing 
Act shall have come into operation in respect of any such right, privilege, obligation, liability, penalty 
forfeiture or punishment as aforesaid ; 

.and any such remedy may be enforced and any sucb investigation or legal proceedings may be conti- 
nued and concluded; and any such penalty, forfeiture or punishment imposed as if tire repealing Act 
had not been passed. ” 

The question is whether a different intention appears in either the Abolition Act or 
the amending Act XVI of 1953, for otherwise the old proceeding could continue 
before the Munsif. There is nothing in the Abolition Act which takes away the 
right of suit in respect of a pending action. If there be any doubt, it is removed when 
we consider that the U.P. Agriculturist Relief Act was repealed retrospectively from 
1st July, 1952 only and it is not, therefore, possible to give the repeal further retros- 
pectivity so as to affect a suit pending from before that date. The jurisdiction of 
the Assistant Collector was itself created from 1st July, 1952 and there is no provision 
in the Abolition Act that pending cases were to stand transferred to the Assistant 
■Collector for disposal. Such provisions are commonly found in a statute which takes 
away the jurisdiction of one Court and confers it on another. From these two cir- 
cumstances it is to be inferred that if there is at all any expression of intention, it is , 
to keep section 6 of the General Clauses Act applicable to pending litigation. The 
-doubt, if any be left, is further removed if we consider a later amending Act, namely, 
Amending Act XVIII of 1 956. By that Act Schedule II, which created the jurisdic- , 
tion of the Assistant Collector in suits for ejectment of ctsamis was replaced by another 
Schedule. The entry relating to suits for ejectment of ctsamis, however, remained the 
same. But section 23 of the amending Act of 1956 created a special saving which 
reads as follows : — 

“ 23. Saving . — 

. (i) Any amendment made by this Act shall not effect the validity, invalidity, effect or consc- 

-quence of anything already done or suffered, or any right, title obligation or liability already acquired, 
.accrued or incurred or any jurisdiction already exercised, and any proceeding instituted or com- 
menced before any Court or authority prior to the commencement of this Act shall, notwithstanding 
any amendment herein made, continue to be heard and decided by such Court or authority'. 

(ii) An appeal, review or revision from any suit or proceeding instituted or commenced before 
any Court or authority prior to the commencement of this Act shall, notwithstanding any amendment 
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herein made, lie to the Court or authority to which it would have laid if instituted or commenced 
before the said commencement. ” 

The addition of this section clearly shows that by the conferral of the jurisdiction upon 
the Assistant Collector it was not intended to upset litigation pending before appro- 
priate authorities when the Abolition Act came into force. Section 23 in terms must 
apply to the present case, because if it had remained pending before the Munsif till 
1956, it is clear, the jurisdiction of the Munsif would not have been ousted. Although 
it was not pending before the Munsif it was pending before the appellate 
Court when the 1956 amendment Act was passed. It follows, therefore, that to such 
a suit the provisions of Schedule II read with section 200 of the Abolition Act cannot 
be applied because tire Legislature has in 1956 said expressly what was implicit 
before, namely, that pending actions would be governed by the old law as if the new 
law had not been passed. In our judgment, therefore, the proceedings before the 
Munsif were with jurisdiction because they were not ahected by the passing of the 
Abolition Act or the amending Act, 1953, regard being had to the provisions of sec- 
tion 6 of the U.P. General Clauses Act in the first instance and more so in view of the 
provisions of section 23 of the amending Act, 1956 which came before the proceedings 
between the parties had finally terminated. The appeal must, therefore, fail. It 
will be dismissed with costs. 

V.K. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao, J. C. Shah and S. M. Sikri, JJ. 

The State of Gujarat . . Appellant * 

0: 

M/s. Ananta Mills, Ltd. . . Respondent. 

Bombay Saks Tax ( Exemption , Set-off and Composition) Rules (1954), Rules 6 (ii) and 12 (1) — Scope — 
Assesses, manufacturer of cotton textiles, purchasing unginned cotton from unregistered dealers — Paying purchase 
tax thereon — Unginned cotton ginned and used in manufacture of cotton textiles — Cotton seeds sold — Assessee if 
entitled to refund, under rule 12 ( 1), of purchase tax paid. 

Where the assessee, a manufacturer of cotton textiles, purchased during the relevant assessment 
year, unginned cotton from unregistered dealers and paid purchase tax thereon under section 10 (a) 
of the Bombay Sales Tax Act, 1953 and the unginned cotton was ginned and used by the assessee in 
the manufacture of cotton textiles while the cotton seeds were sold ; 

Held, the assessee was entitled, under rule 12(1) of the Bombay Sales Tax (Exemption, Set-off and 
■Composition) Rules, 1954, (shortly the Rules), to a refund of the purchase tax paid by it. 

No doubt the purchase of unginned cotton by the assessee could not be said to have been intended 
for use in the production of cotton seeds for sale within the meaning of rule 6 (ii). But such intention 
•at the time of the purchase is irrelevant for the purpose of rule 12. In rule 6 (ii) intention was relevant 
because the purchasing dealer had to furnish to the selling dealer a certificate declaring that the goods 
sold to him were intended to be used by him for producing any of the goods falling under the corres- 
ponding entry in column 2 of the Schedule to the Rules. But when the assessee in the instant case 
paid the purchase tax on unginned cotton he paid it because he purchased the same from persons 
who were not registered dealers and there was no question of furnishing any certificate at that stage. 
What is necessary to obtain a refund under rule 12 is that goods specified in column I of the Schedule 
to the Rules should have been actually used for the purpose specified viz., the production of any of the 
goods falling under the corresponding entry in column 2 of the said Schedule for sale. The words 
“ for sale ” must, of course, be given effect to so that if any of these goods are produced but not sold 
rule 12 will not apply. 

Appeal by Special Leave from the Judgment and Order, dated the 
10th December, 1962, of the Gujarat High Court in Sales Tax Reference No. 8 of 
1961. 


*C.A. No. 807 of 1964. 


23rd November, 1965. 
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R. Ganapathy Iyer and B. R. G. K. Achdr, Advocates, for Appellant. 

. - I. JV". Shroff, Advocate, for Respondent. 1 . 

The Judgment of the Court was delivered by. 

Sikri, J . — This appeal by Special Leave is directed against the judgment of 
the Gujarat High Court in a Sales Tax Reference made to it by the Gujarat Sales 
Tax Tribunal. Two questions were referred by the said Tribunal to the High 
Court : 

“ i. Whether in the facts and circumstances of the case, the purchase of the raw cotton by the 
applicant Mill could be said to have been intended for use in the production of cotton seeds for sale 
within the meaning of clause (ii) of rule 6 of the Bombay Sales Tax (Exemption, Set-off and Com- 
position) Rules, 1954. 

2. Whether the applicant Mill is entitled under rule 12 (1) to a refund of the purchase tax paid 
by it. ” 

The facts set out in the Statement of The Case by the Tribunal are briefly as 
follows: The respondent is a manufacturer of cotton textiles; particularly of coarse 
and medium variety cloth. During the assessment period from 1st April, 1955 to 
31st March, 1956, it purchased unginned cotton worth Rs. 5,93,266 from, 
unregistered dealers and paid purchase tax of Rs. 5,932 under section 10 {a) of the 
Bombay SalesTaxAct, 1953. The cotton was ginned and pressed by the respondent, 
the ginned cotton was used in the manufacture of cotton textiles while the cotton 
seeds were sold by it. During the course of assessment proceedings the respondent 
applied for refund of purchase tax paid on the unginned cotton under the Bombay ( 
Sales Tax (Exemption, Set-off and Composition) Rules, 1 954, (hereinafter referred 
to as the Rules). The Sales Tax Officer refused to allow any refund on the ground 
that the conditions of rule 12 (1) read with rule 6 (ii) of the Rules had not been 
fulfilled. The Assistant Collector of Sales Tax on appeal confirmed the order of 
the Sales Tax Officer on the ground that 

“rule 6 (ii) is not applicable when subsidiary or incidental product alone is sold and the main 
product is used in the manufacture of other goods. Looking at the wording or the aforesaid Rule,, 
all the products of the unprocessed goods should be sold.” 

The respondent filed a revision before the Deputy Commissioner of Sales. 
Tax, who also upheld the order of the Sales Tax Officer. The respondent then ■ 
filed a revision before the Gujarat Sales Tax Tribunal. The Tribunal rejected 
the revision on the ground that ' 

“ tlie purpose underlying the applicant’s purchases was primarily tire production of ginned 
cotton for manufacture. The cotton seeds Which form the bye-product of the ginning process 
would no doubf have to be sold because the Mill has no use for them. But that docs not mean 
that the purpose for which unginned cotton was purchased was the sale of cotton seeds. It is 
not reasonable to suppose that a textile mill purchases unginned cotton for the purpose of selling 
the cotton seeds.” 

At the instance of the respondent, as already stated the Tribunal referred 
the case to the High Court. The High Court answered Question No. 2 in the 
affirmative, but did not answer Question No. 1 on the ground that the answer to 
the question was not relevant for the purpose of determining the matter m 
controversy. 

Mr.' Ganapathy Iyer, the learned Counsel for the appellant, contends before 
us that the Sales Tax authorities were right in refusing to allow a refund to the 
respondent and that the High Court erred in answering the second question in 
favour of the respondent. In order to appreciate the contentions of the parties 
it is necessary to set out rules 6 and 12 and the Schedule to the Rules: 

“ 6. Classes of sales on which general sales tax shall not be fiayable. — The general sales tax leviable 
under section 9 shall not be payable in respect of the following classes of sales : — . 

(i) * * * ' * * * . 

(ii) Sales of any goods falling under any entry specified in column 1 of the Schedule hereto to 
n dealer who holds a licence under section 12 who furnishes to the selling dealer a certificate in Form 
(4) declaring that the goods sold to him are intended to be used by him in producing any goods falling, 
under the corresponding entry in column 2 of the said Schedule for sale. 
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n- 


Goods from which the goods specified in column 2 
are produced 

Goods produced 

I 

O 

j. Cotton in pod : unginned or unpressed 
cotton. 

Unginned cotton : ginned or pressed cotton : 
cotton seeds. 


12. Refund and remission of purchase lax in certain cases . — 

(i) Where a dealer who has purchased any goods specified in clauses (i) or (ii) of rule 6 shows 
to the satisfaction of the Collector that they have been used by him for the purpose specified in the 
■said clause, the Collector shall on application for.rcfund made by the dealer in the manner specified 
in rule 25 of the Bombay Sales Tax (Procedure) Rules, 1054, refund to such dealer the amount of 
purchase tax paid by him in respect of such purchase ; or where the amount of purchase tax payable 
under clause (a) of section 10 in respect of such purchase has not yet been paid, the Collector shall by 
•order remit the amount so payable. ” 

Mr. Ganapathy Iyer contends that when rule 12 speaks of the purpose specified 
in clause (ii) of rule 6, it means the purpose of “ producing any goods falling under 
the corresponding entry in column 2 of the said Schedule for sale”. In other words, 
he says that the purpose must be of producing unginned cotton, ginned or pressed 
cotton or cotton seeds for sale, and if any of these goods are produced but not sold 
then rule 12 does not apply. 

Mr. Shroff, on the other hand, contends that the words “ purpose specified 
in the said clause ” only mean the purpose of producing any goods falling under 
the corresponding entry in column 2 of the Schedule, and he wants us to omit 
from consideration the words “ for sale”. We agree with Mr. Ganapathy Iyer 
that the purpose must be the purpose of producing goods— unginned cotton, ginned 
or pressed cotton, cotton seeds — for sale, and the words “ for sale ” must be given 
effect to. 

But even if this contention of Mr. Ganapathy Iyer is accepted, the respondent 
would still in our opinion, be entitled to refund under rule 12 (1). Rule 6 speaks 
of the intention at the time of the purchase, but rule 1 2 does not incorporate that 
Intention by referring to the purpose specified in clause 6 (ii). The intention at 
the time of the purchase is irrelevant for the purpose of rule 12. In nde 6 (ii) 
intention was relevant because the purchasing dealer had to furnish to the selling 
dealer a certificate in Form (4) declaring that the goods sold to him were intended 
to be used by him for producing any of the goods falling under the corresponding 
entry in column 2 of the said Schedule for sale. But when the respondent paid 
the purchase tax on unginned cotton under section 10 (a) of the Act, he paid it 
because he purchased the same from persons who were not registered dealers, and 
there was no question of furnishing any certificate at that stage. As the High 
Court observed, “ what is necessary is that goods should have been actually used 
for the purpose specified viz., the production of any of the goods aforementioned 
for sale”. These conditions have been satisfied in this case because unginned cotton 
was used for the purpose of producing one of the goods specified in column 2, 
namely, cotton seeds. Consequently, the respondent is entitled to a refund under 
rule 12 and the High Court was right in answering tire second question in the 
affirmative. We also agree with the High Court that in view of its answer to Question 
No, 2 it is not necessary to answer Question No. 1. 

In the result the appeal fails and is dismissed with costs here and in the High 
Court. 

V.K. Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) - 

Present: — P. B. Gajendragadkar, Chief Justice, M. Hidayatullah and 
V. Ramaswami, JJ. • ■ 

Dr. Jagjit Singh • • Appellant* 

v. . . .. . . _ ■ 

Giani Kartar Singh and others . . Respondents . 

Constitution of India (1950), Article 136— Election appeals brought to Supreme Court under— Interference 
with findings of facts recorded by High Court — Practice. 

Representation of the People Act ( XLIII of 1951), section 123 (4) — Scope — Allegation of corrupt practice 
against returned candidate — Strict proof necessary — Corrupt practice mentioned in section 123 (4) — Necessary 
ingredients — Onus of proof. 

Civil Procedure Code ( V of 1908), Order 8, rule 5 — Strict rule of pleadings prescribed by— If applies to election 
proceedings. 

Representation of the People Act ( XLIII of 1951), sections 83 (1) (a) and 92 — Application for inspection 
of ballot boxes — When can be allowed by Election Tribunal. 

It is well settled that the jurisdiction of the High Court in dealing with an election appeal under 
section 1 16-A of the Representation of the People Act is very wide. It is open to the High Court 
to re-appreciate the evidence and consider the propriety, correctness or legality of the findings recorded 
by the Election Tribunal in its order under appeal. Naturally, as a Court of appeal, the High Court 
would not interfere with the findings of fact recorded by the Tribunal which arc has ed merely on appre- 
ciation of oral evidence. But that is not to say that the High Court cannot so interfere if it comes to 
the conclusion that the impugned finding is erroneous and deserves to be reversed. When the matter 
comes to the Supreme Court under Article 136 of the Constitution of India, against the appellate deci- 
sion of the High Court, the Supreme Court generally docs not interfere with questions of fact. Ordi- 
narily, the findings of fact recorded by the High Court in dealing with an appeal under section It6-A 
of the Representation of the People Act are not disturbed, unless there are strong and compelling 
reasons to do so. The position becomes still more difficult for tire appellant where the findings of 
fact recorded by the High Court happen to confirm similar findings recorded by the Tribunal. 

The nature of the enquiry would be not whether the Supreme Court would necessarily have come 
to the same conclusion as the High Court has done, but whether the conclusion of the High Court is 
so erroneous that the Supreme Court must interfere with it. After all, in dealing with questions of 
this kind, the High Court has to take into account the oral as well as documentary evidence bearing 
on the points and other relevant and material circumstances. If, after carefully considering all such 
evidence, the High Court comes to a definite conclusion, ordinarily the Supreme Court would not feel 
inclined to interfere with such a conclusion after appreciating the relevant evidence itself. 

When an Election Tribunal deals with allegations about the commission of corrupt practice by a 
returned candidate, the charges framed are in the nature of quasi-criminal charges. The proof of 
the charge has a double consequence ; the election of the returned candidate is set aside, and he incurs 
subsequent disqualification. Therefore, when a charge of this kind is framed, it has to be proved 
satisfactorily. 

Section 123 (4) of the Representation of the People Act provides, inter alia, that the publication 
by a candidate ofany statement which is false and which he either believes to be false or does not 
believe to be true, in relation to the personal character or in relation to the candidature ofany 
candidate, being a statement reasonably calculated to prejudice the prospects of that candidate’s 
election, is a corrupt practice. The onus to prove the essential ingredients prescribe! by the said 
sub-section is on the election petitioner. He has to show that the impugned statement has been 
published by the candidate or his agent or by any other person with the consent of thc'candidatcor 
his agent. He has further to show that the impugned statement is false ; that the candidate either 
believed that the said statement was false or did not believe it to be true, and that the statement is in 
relation to the personal character or conduct of the candidate or his candidature. > , .■ 
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The policy underlying section 123 (4) is that in the matter of elections, the public and political 
character of a candidate is open to scrutiny and can be severely criticised by bis opponents, but not so 
his private or personal character. Though it is not easy to lay down any general considerations which 
would help the determination of the question whether the false statement impinges on the personal 
character, in actual practice it may not be very difficult to decide this question. It would be inex- 
pedient and undesirable to lay dorm any general principle in that behalf. 

An allegation against a candidate that among those who drink, his rank was very high or that he 
trimmed his beard contrary to Sikh religion to which he belonged would be an allegation relating 

to personal character, whereas an allegation that he falsely claimed to be the Chief Minister’s 

man so that the Police was after him or that he is an unprincipled “ chhokra ” would have relation to 
the public character of the candidate concerned. 

The strict rule of pleadings prescribed by Order 8, rule 5 of the Civil Procedure Code does not 
apply, with all its rigour, to election proceedings. It is true that section 90 of the Representation of 
the People Act provides that subject to the provisions of that Act and of any rules made thereunder 
every election petition shall be tried by the Tribunal, as nearly as way be, in accordance with the proce- 
dure applicable under the Civil Procedure Code to the trial of suits. This provision itself emphasises 
the fact that the whole of the Civil Procedure Code is not fully applicable. Thus, an allegation of 
corrupt practice prescribed by section 123 (4), made against a returned candidate in an election 
petition, cannot be held to be proved merely on the ground that no specific denial has been made- 
by the returned candidate in his written statement in that behalf. 

Besides, it is plain that there is a proviso to Order 8, rule 5 of the Civil Procedure Code which pro- 
vides that even if a fact can be deemed to be admitted by virtue of the said rule, it may nevertheless 
be proved otherwise than by such admission. This clearly shows that even in civil proceedings, it is 
open to the Court to exercise its discretion and require a party to prove a fact even though an admis- 
sion of the fact by the opponent can be inferred by the strict application of Order 8, rule 5. 


In view of section ga of the Representation of the People Act, the Election Tribunal can, in a 
proper case, order the inspection of ballot boxes and may proceed to examine the objections raised 
by the parties in relation to the improper acceptance or rejection of the voting papers. But in exercis- 
ing this power, the Tribunal has to bear in mind certain important considerations. Section 83 (1) (fl) 
requires that an election petition shall contain a concise statement of the material facts on -which the 
petitioner relies and in every case where a prayer is made by a petitioner for the inspection of the ballot 
boxes, the Tribunal must enquire -whether the application made by the petitioner in that behalf 
contains a concise statement of the material facts on which he relies. Vague or general allegations 
that valid votes w ere improperly rejected or invalid votes were improperly accepted would not be 
sufficient. The application for inspection of ballot boxes must give material facts which would enable 
the Tribunal to consider whether in the interests of justice the ballot boxes should be inspected 
or not. In dealing with this question the importance of the secrecy of the ballot papers cannot be 
ignored and it is always to be borne in mind that the statutory rules (Conduct of Election 
Rules, 1961) provide adequate safeguards for the examination of tire validity or invalidity of votes and 
for their proper counting. It may be that in some cases, the ends of justice would make it necessary 
for the Tribunal to allow a party to inspect the ballot boxes ; but in considering the requirements 
of justice care must be taken to see that election petitioners do not get a chance to make a roving 
or fishing enquiry in the ballot boxes so as to justify their claim that the returned candidate’s 
election is void. No hard and fast rule can be laid down in this matter; indeed to attempt to lay down 
such a rule would be inexpedient. 

In the instant case the High Court was right in coming to the conclusion that the appellant had 
failed to make out a case for the inspection of ballot boxes. 


Appeal from the Judgment and Order, dated the 29th May, ^ ie 

Punjab High Court in F.A.O. No. 3-E of 1964.. 

R. K. Gatg and Shamsher Singh Bcdi, Advocates, and M. K. Ramamurlhi , S. C. 
Agarwal and D. P. Singh, Advocates of Mfs. Rcmamartki & Co., for Appellant. 

Purshottam Takumdas, Senior Advocate (, Jasbir Singh, B.S.Dhiilon, Togeshwar 
Prasad, M. Vcerappa and Harden Singh, Advocates, with him), for Kespon 
dent No. 1. - ' 
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- The Judgment of the Court was delivered by 

Gajendrctgadkar, C.J . — This appeal has been brought to. this Court by the 
appellant, Dr. Jagjit Singh, on a certificate granted to him by the Punjab High 
Court. It arises from an Election Petition filed by him oh ioth April, 1962, before 
the Election Tribunal (II) , Chandigarh (No. 99 of x 962) against the five respondents. 
These respondents are : Giani Kartar Singh, Shiv Singh, Channan Ram, Ora 
Prakash and Bhagat Singh respectively. The appellant contested the election to 
the Punjab Legislative Assembly from the Dasuya Constituency at the last General 
Election in the beginning of 1962. The result of this election was declared on 
25th February, 1962, when respondent No. 1, Giani Kartar Singh, .was declared to 
have been duly elected. The appellant and respondent No. 1 had secured 22,466 
and 22,803 votes respectively; and so, it is clear that respondent No. 1 had a very 
narrow margin over the appellant. The other respondents appeared to have played 
no significant part in the election, because the votes they secured were 948, 682, 240 
and 756 respectively. After the result of the election was announced, the appellant 
filed an election petition under the relevant provisions of the Representation of the 
People Act, 1951 (XLIII of 1951) (hereinafter called “the Act”). By his petition, 
the appellant claimed a declaration that the election of respondent No. 1 was void 
and that he had in fact been dtdy elected at the said election. The proceedings 
before the Tribunal were lengthy and protracted and the dispute between the parties 
appears to have been fought with great bitterness and heat. The appellant made , 
several allegations against respondent No. 1 and urged on the strength of the said . 
allegations that his election was void. One of the prayers made by the appellant in 
his election petition was that for the reasons which he had indicated therein, he was 
entitled to have an inspection of the ballot boxes and a recount made of the votes 
cast in favour of the respective parties. The Tribunal upheld his plea and allowed 
inspection of the ballot boxes. As a result of the recount made by the Tribunal, 
the Tribunal came to the conclusion that the appellant be declared to have been elect- . 
ed at the said election. 

\t the trial, the Tribunal initially raised 14 issues ; some of them were in the 
nature of preliminary issues, while others had reference to the merits of the coptro-. 
versy between the parties. On the 24th August, 1962, on a request made by res- 
pondent No. 1, two more issues were added, and that made the number of issues 16. ; 
Thereafter, on the 3rd September, 1962, the Tribunal added three more issues. In . 
consequence, 19 issues came to be tried by the Tribunal. 

The decision of the Tribunal which was in favour of the appellant, however, 
rested on three findings. It held that respondent No. 1 had committed the corrupt 
practice of bribery by offering and giving Rs. r,ooo to Tapasvi Gir with the object • 
of inducing him to withdraw from being a candidate at the election, and by offering 
and giving Rs. 2,000 at Safdarpore to Balwant Singh and others with the object of . 
inducing the electors in that village to vote for him at the election. These two find- 
ings would show that respondent No. 1 had committed corrupt practices as defined , 
by section 123 (1) (A) (a) and (b) of the Act. The Tribunal further found that the 
result of the election in so far as it concerned the returned candidate had been materi- 
ally affected by the improper reception of votes in his favour which were void and 
by the improper rejection of valid votes polled in favour of the appellant. On a 
proper re-counting, the Tribunal came to the conclusion that respondent No. 1 had ; , 
received 22,4x2 votes, and the appellant was found to have received 22,491 votes. \ 
This conclusion of the Tribunal was recorded under section 100 (1) ( d ) (iv) of the 
Act. In the result, the Tribunal allowed the election petition, declared the election 
of respondent No. 1 to be void, and gave the appellant a declaration that he had 
been duly elected to the Punjab Legislative Assembly from the Dasuya Constituency 
of Hoshiarpur District. This decision of the Tribunal was pronounced on the 
7th April, 1964. 

Against this decision, respondent No. 1 preferred an appeal before the Punjab 
High Court, Before the High Court respondent No. 1 challenged- the correctness . 
of the findings which had been recorded against him by the Tribunal. The appel- 
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lant supported the said findings and also attempted to support the final conclusion 
of the Tribunal on the additional ground that the Tribunal was in error in recording 
findings against him on two issues. These two issues arose from the case made out 
by the appellant that respondent No. i had, in the course of his election, exceeded 
the amount of Rs. 7,000 which is the permissible expenditure under the law. Accord- 
ing to the appellant, respondent No. r had in fact spent Rs. 16,340. The Tribunal 
had rejected this case, and the appellant urged before the High Court that the deci- 
sion of the Tribunal on this issue was wrong. Similarly, the appellant had urged 
before the Tribunal that respondent No. 1 had paid by way of bribe Rs. 1,000 to 
'Chanan Ram, respondent No. 3, who was a contesting candidate at the election ; 
and the Tribunal has found that this story had not been satisfactorily proved. The 
.appellant argued before the High Court that even this finding was wrong. 

That is how the High Court was called upon to consider the correctness of the 
findings recorded by the Tribunal against respondent No. 1, and also to consider 
whether the appellant was right in contending that the findings recorded by the 
Tribunal in favour of respondent No. 1 on two issues were justified. The two learn- 
ed Judges of the High Court who heard this appeal have delivered separate, but con- 
curring, judgments dealing with the points which had been conveniently divided 
between them for elaborate treatment and discussion. In the result, the High Court 
has held that the findings recorded by the Tribunal on two issues in favour of respon- 
dent No. 1 were justified, whereas the findings recorded by it in favour of the appel- 
lant and against respondent No. 1 were not justified. The appeal preferred by 
respondent No. 1 was accordingly allowed, and the election petition filed by the 
appellant was ordered to be dismissed. 

As we have already indicated, the contest between the parties in the present 
proceedings has been very bitter, and elaborate evidence has been led by both of 
them in regard to the several issues which arose for decision. The paper-boobs which 
have been prepared in this appeal for our use extend over nearly 1 ,700 printed 
pages, the judgment of the Tribunal spreads over 1 72 pages, whereas the two judg- 
ments delivered by the learned Judges of the High Court occupy about 100 pages. 
Even so, as often happens, the controversy between the parties before this Court 
has been limited to a few points which can be legitimately raised under Article 136 
of the Constitution. 

It is relevant at the outset to indicate briefly the approach which this Cour t 
generally adopts in dealing with election appeals brought before it under Article 
136. It is well settled that the jurisdiction of the High Court in dealing with an 
‘election appeal under section 1 16-A of the' Act is very wide. It is open to the High 
Court to re-appreciate the evidence and consider the propriety, correctness or legality 
■of the findings recorded by the Tribunal in its order under appeal. Naturally, as a 
Court of Appeal, the High Court would not interfere with the findings of fact 
recorded by the Tribunal which are based merely on appreciation of oral evidence. 
Eut that is not to say that the High Court cannot so interfere if it comes to the con- 
clusion that the impugned finding is erroneous and deserves to be reversed. _ When 
the matter comes to .this Court under Article 136 against the appellate decision of 
the High Court, this Court generally does not interfere with questions of fact. Ordina- 
rily, the findings of fact recorded by the High Court in dealing with an appeal under 
■section 116-A of the Act are not disturbed, unless there are strong and compelling 
reasons to do so. The position becomes still more difficult for the appellant where the 
findings of fact recorded by the High Court happen to confirm similar findings re- 
corded by the Tribunal. That is why the limits of the controversy in election appeals 
brought to this Court' under Article 1 36 naturally become very narrow. 

In the present case, on two points the High Court and the Tribunal have made 
•concurrent findings. The first is in relation to the expenses alleged to have been 
incurred by respondent No. 1 in excess of the permissible limit of Rs. 7,000; and the 
ether is in relation to the bribe alleged to have been paid by respondent No. 1 
to Ghanan Ram, respondent No.. 3. Both the Tribunal and the High Court have 
elaborately considered the oral evidence led by the parties and have examined the 
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probabilities in the case and the.conduct of the parties respectively; It appears from 
' these findings that neither the High Court nor the Tribunal was satisfied that it 
would be safe to accept the evidence adduced by the appellant and hold that respon- 
. dent No. i was guilty of the charge of excessive expenditure or of offering a bribe 
. to Ghanan Ram. That being so, we have not allowed, Mr. Garg for the appel- 
lant to raise these points before us, because we thought that we would not be justified 
• in examining the evidence ourselves to consider the propriety or correctness of the , 
said findings. 

That takes us to the two allegations of bribe-giving on which the High Court 
has reversed the conclusions of the Tribunal. Even in considering Mr. Garg’s con- 
tention that the findings recorded by the High Court on these two points are erro- 
neous, our approach naturally, is to enquire whether Mr. Garg is able to show any 
serious error in the approach adopted by the High Court or in its appreciation of 
evidence which would justify our interference. In considering this aspect of the 
matter, the nature of the enquiry would be not whether this Court would necessarily 
have come to the same conclusion as the High Court has done, but whether the con-, 
elusion of the High Court is so erroneous that this Court must interfere with it, . 
After all, in dealing with questions of this kind, the High Court has to take into 
account the oral as well as the documentary evidence bearing on the points and 
the other relevant and material circumstances. If, after carefully considering ail . 
such evidence, the High Court comes to a definite conclusion, ordinarily this Court 
would not feel inclined to interfere with such a conclusion after appreciating the 
relevant evidence itself. That is the approach which we propose to adopt in. 
dealing with the contentions raised by Mr. Garg in the present appeal. 

The first charge of bribe made by the appellant against respondent No. i is • 
that respondent No. i persuaded Tapasvi Gir to withdraw his candidature from the ■: 
election. It was his case that Tapasvi Gir is an Ad-Dharmi and an influential : 
member of his community ; and he urged that Tapasvi Gir had been adopted as an 
official candidate by the Republican Party. The appellant specifically averred 
that respondent No. i had offered to Tapasvi Gir Rs. 1,000 with a view to induce . ; 
him to withdraw from his candidature. In that connection, it was alleged that , 
respondent No. i met Tapasvi Gir on the 30th January, 1962, along with Narain 
Das, a Congress worker, and Lalji Ram, the District Secretary of the Republican ; 
Party, and made a formal request that Tapasvi Gir should withdraw. As a result > 
Rs. 1,000 were paid and Tapasvi Gir withdrew his candidature from the election.. 

In support of this case, the appellant examined Narain Das, P.W. 16, Thakur . 
Das, P.W. 30, and Ghanan Ram, P.W. 31, whereas respondent No. 1. examined' y 
Lalji Ram, R.W. 14, and Ajit Kumar, R.W. 13. According to Tapasvi Gir, when 
the bribe of Rs. 1,000 was offered by respondent No. 1, he did not accept the ; 
money, but Thakur Das did. It would thus be seen that the decision of this question 
depends on whether the evidence given by the 3 witnesses whom the' appellant , 
examined was to be preferred to tire evidence given by the 2 witnesses whom respon- 
dent No. 1 examined. The High Court was not prepared to believe the evidence, 
of the appellants’ witnesses. It held that Thakur Das appeared to be the tenant of . * 
the appellant at the relevant time and in that sense, was not reliable. "In regard .. 
to Chanan Ram, the High Court thought that part of the evidence given by him was „ . 
inadmissible ; and with regard to Narain Das, it took the view that he was not , 
a trustworthy witness. On the other hand, the High Court was inclined to take : 
the view that the evidence given by respondent No. i’s witnesses Lalji Kumar and 
Ajit Kumar was more reliable. ; ' : .: 

There arc two comments which the High Court has made in reversing the ] 
conclusion of the Tribunal on this part of the appellant’s case. The first comment 
. is that the Tribunal has not given due consideration to the fact that the evidence of 
Lalji Ram and Ajit Kumar satisfactorily shows that Tapasvi Gir was not adopted y, 
by the Republican Party as its own candidate at all ; and the High Court has,;-, 
observed, and we, think, rightly, that if Tapasvi Gir had not been duly adopted as an .. 
official candidate by the Republican Party, the whole basis of the appellants’ case : . 
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that he was an important rival and had, therefore, to be persuaded to withdraw from 
the election, falls to the ground. The evidence to which the High Court has referred 
in support of its finding that Tapasvi Gir had not been adopted by the Republican. 
Party as its candidate, is veiy satisfactory ; and so, the criticism made by the High. 
Court against the Tribunal in that behalf cannot be said to be unjustified. 

The other comment which the High Court has made in regard to the decision of 
the Tribunal has reference to the criticism made by respondent No. i against Narain 
Das. Narain Das claimed to be a staunch Congress worker of longstanding and 
presumably to support this claim, he appeared in the witness-box dressed in ‘ khaddar’ 
clothes which generally constitute the uniform of Congress workers. It was suggested 
to Narain Das in cross-examination that he had put on 'khadda i ’ clothes only a day 
before he appeared in the witness-box to create an impression that he always put on 
the * khaddar ’ uniform of the Congress Party. Dealing with this criticism made by 
respondent No. i against the conduct of Narain Das, the Tribunal has observed in 
its judgment that the * khaddar ’ clothes which Narain Das had worn did not appear 
to be new. The High Court has pointed out that this observation made by the 
Tribunal does not appear to be justified, because the Tribunal had not made any 
note to this effect when the evidence of Narain Das was recorded. The Tribunal 
delivered its judgment long after the evidence of Narain Das was recorded, and if it 
wanted to make an observation of this character, it should have made a contempora- 
neous note to that ehcct in the record of the proceedings. We cannot see how 
Mr. Garg can quarrel with the comment thus made by the High Court against the 
Tribunal’s observation. Therefore, we are satisfied that no legitimate or valid grie- 
vance can be made by the appellant in regard to the finding recorded by the High 
Court in respect of the appellant’s case that Rs. 1,000 were paid by respondent No. i 
for the with drawal of Tapasvi Gir from the election. 

The next charge of bribery is in relation to the payment of Rs. 2,000 alleged to 
have been made by respondent No. 1 to Balwant Singh Sarpanch of village Safdar- 
pore. The appellant’s caseis that when respondent No. 1 off ;red R;. 2,000 to Balwant 
Singh on the 22nd February, 1962, Balwant Singh was first reluctant to accept that 
amount ; but respondent No. 1 left the amount with him and it was subsequently 
credited to the Panchayat funds. The appellant urged that the receipt of this amount 
was expressly referred to in the Panchayat’s resolution passed on the 5th March, 1962. 
In support of this case, the appellant examined Sansar Singh, P.W. 17, a member of 
the Panchayat, and Nasib Singh, P.W. 18, a resident of the village. It appears that 
Balwant Singh was called upon to produce the records of the Panchayat in order to 
enable the appellant to prove his case. Exhibit P-41 is the proceeding-book in which 
the resolution of the 5th March, 1962, is recorded. When Balwant Singh produced 
the said record, two loose sheets of paper were found among the pages of the Gash 
Book (Exhibit P-42) and they have been admitted and marked as Exhibits P-43 and 
P-43-A in spite of the objection of respondent No. 1 . The appellant relied on these 
two sheets as well as the resolution. Respondent No. 1 examined Balwant Singh, 
Sarpanch, R.W. 23, Harnam Singh, the Secretary of the Panchayat, R.W. 20 and 
Vakil Singh, R.W. 24, a Member of the Panchayat. The High Court has held that 
the position disclosed by the evidence led by the parties was unsatisfactory and 
that the matter “ is not free from doubt”, with the result that the High Court was. 
unable to make a finding that the charge levelled against respondent No. 1 in res- 
pect of the payment of Rs. 2,000 to the Panchayat of the village had been brought 
home to him. 

Mr. Garg has strenuously contended that the High Court was in error in record- 
ing this finding. He does not dispute the fact that when an Election Tribunal deals 
with allegations about the commission of corrupt practice by a returned candidate, 
the charges framed are in the nature of quasi-criminal charges. The proof of the 
charge has a double consequence ; the election of the returned candidate is set aside, 
and he incurs subsequent disqualification as well. Therefore, when a charge of this 
kind is framed against a returned candidate, it has to be proved satisfactorily. It ia 
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■ true that the High Court itself has observed that .the. cross-examination of Sansar . 

‘ -Singh and Nasib Singh did not disclose any intrinsic infirmity to justify the rejection -. 
•of their evidence •; but it has also pointed out that there is no reason why the evidence . 
•of Balwant Singh, Harnam Singh and Vakil Singh should be disregarded either. 
Thus, the state of the oralevidence was fairly /equally balanced, and the decision 
of the issue, therefore, depended upon the documentary evidence produced 'in the 
proceedings, and it is on the documentary .evidence that Mr. Garg has placed consi- 
;derable reliance. . . 

The resolution passed by the Panchayat on. the 5th March, 1962, reads thus:— 

“ It was also passed that the Panchayat Safdarpur has got collected a sum of Rs. 3,000 for the 
•school and that the Government should also give a grant of Rs. 3,000 for the school. This grant should ' .. 
be given immediately and should be sent without any loss of time in order that the construction work 
•of the school huliding may be started. This was passed. It was also resolved that a copy of the . 
resolution be sent to the Block Development Officer with the request that the grant of the school 
•should be sent immediately.” 

Mr. Garg contends that the first part of the resolution clearly indicates that an 
amount of Rs. 2,000 had been received by the Panchayat from respondent Np. T. 

It is common ground that at the relevant date, the Panchayat had about Rs. 1,200 
cash balance with it ; and the argument is that the said cash balance and the amount 
of Rs. 2,000 paid by respondent No. 1 represent Rs. 3,000 which is referred to as t 
having been collected by the Panchayat. This argument has not been accepted .' ‘ 
Toy the High Court. The High Court took the view that since the object of the reso- 
lution plainly was to secure from the Government a matching grant of Rs. 3,000, ,5 
the recital that Rs. 3,000 had already been collected need not be literally construed. • / 
The High Court referred to the fact that about Rs. 2,200 was lying in deposit with ■ j 
the Board which was due to the Panchayat by way of compensation for the acquisition ; 
of some land in the village for the construction of a road ; and since the Pan- .; 
chayat was entitled to recover this amount, it might have treated that amount as . 
already received. On the other hand, it is shown by evidence that this amount had ’ 
not in fact been received on the date of the resolution, and was not received even 
thereafter before the school building was completed. In dealing with the question ! 
as to whether the conclusion of the High Court is right or not, we cannot lose sight 
•of the fact that the object of the resolution was undoubtedly to secure a matching 
grant from the Government for the construction work of the school buildings 1 ; and • 
so, we are not prepared to hold that the High Court was in error in refusing to treat 
the first recital in the resolution too literally. • 

Mr. Garg, however, strenuously contended before us that this conclusion of 
the High Court is shown to be erroneous by the fact that the construction work was • 
.substantially completed between March and July, 1962, and the necessary expenses 
actually incurred; and he points out that unless Rs. 2,000 had been actually received 
by the Panchayat, it would have been impossible for the Panchayat to pay the 
•expenses incurred in the construction of the school building. This aspect of the matter, 
no doubt, makes the appellant’s case arguable ; but the difficulty in .accepting the 
argument lies in the fact that the High Court has made a definite finding that the 
slips of paper Exhibits P-43 and P-43-A as well as the cash book produced in the pro- , 
ceedings showed that the Panchayat had received considerable amount during the 
period from its legitimate sources of income. The High Court has found that 

all that is shown by the entries in the cash book and the abstracts R43 and P-42-A is 
hat the money spent on the work of construction came from the Panchayat funds available to . 
he Panchayat without cither any Rs. 2,000 from Giani Kartar Singh or from the compensation.” 

The High Court has also found that the said document showed that 
the Panchayat had about Rs. 1,200 in hand in March, 1962 and that at no 
time had the expenditure on the construction work exceeded the amount 
available in the Panchayat funds up to July. Therefore, the main argument on 
which Mr. Garg rested his case before us does not appear to be well-founded. The 
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evidence shows that .the Panchayat had funds at its disposal from which the expendi- 
ture involved in the construction of the school building could be, and 'must be deemed, 
to have been incurred. It is not, therefore, possible to accept the argument that 
but for the receipt of Rs. 2,000 from respondent No. 1, this expenditure could not 
have been incurred. That is why we do not think that we would be justified in. 
interfering with the finding of the High Court on this point. 


That takes us to the question as to whether respondent No. 1 was guilty of a 
corrupt practice under section 123 (4) of the Act. The appellant’s case is that 
respondent No. 1 was responsible for the publication of a pamphlet in “ Qjiamf 
Ekta ” which made four false allegations in regard to the personal character of the 
appellant, and he made those allegations believing them to be false, or not believing- 
them to be true. That is how a charge under section 123 (3) was levelled against 
respondent No. 1 by the appellant. He also urged that by the publication, in 
Qiiami Ekta, of certain false reports respondent No. 1 had made false statements 
in relation to the candidature of the appellant knowing that the said statements 
were false and not believing them to be true. That, again, is a charge under section 
123 (4) . The Tribunal and the High Court have made concurrent findings against 
the appellant on both these points; but Mr. Garg contends that in recording the 
said findings, they have misdirected themselves in law, and that is why it is necessary 
to consider the points of law raised by Mr. Garg in this connection; 


Section 123 (4) provides, inter alia, that the publication by a candidate of any 
statement of fact which is false, and which he either believes to be false or does not 
believe to be true, in relation to the personal character or conduct of airy candidate, 
or in relation to the candidature of any candidate, being a statement reasonably 
calculated to prejudice the prospects of that candidate’s election, is a corrupt 
practice. It would be noticed that the onus to prove the essential ingredients- 
prescribed by the said sub-section is on the appellant. He has to show that the 
impugned statement has been published by the candidate or his agent or by any 
other person with the consent of the candidate or his election agent. This fact 
has been proved in the present case in regard to both the statements. The appellant 
has further to show that the impugned statement is a statement of fact which is 
false; that respondent No. 1 either believed that the said statement was false, 
did not believe ,it to be true ; and that the statement is in relation to the personal 
character or conduct of the candidate or his candidature. 


The question as to what allegations can be said to amount to allegations in 
regard to the personal character of a candidate, as distinguished from hip public 
character, is not always easy to decide on consideration of abstract principles. 
The policy underlying the present provision is that in the matter of elections, the 
public and political character of a candidate is open to scrutiny and can be severely 
criticised by his opponents, but not so his private or personal character. In order 
that the elections in a democratic country should be freely and fearlessly conducted, 
considerable latitude has to be given to the respective competing candidates to 
criticise their opponent’s political or socio-economic philosophy or their antecedents 
and character as public men. That is why even false statements as to the public 
character of candidates are not brought within the mischief of section 123 (4), 
because the Legislature thought that in the heat of election it may be permissible 
for competing parties and candidates to make statements in relation to the public 
character of their opponents, and even if some of the statements are false, they would 
aot amount to corrupt practice. Having regard to this policy of the statute, it 
often becomes necessary to examine carefully whether the false statement impinges 
° n the personal character of the candidate concerned. Though it is not easy to lay 
down any general considerations which would help the determination of this issue 
m every case, in actual practice it may not be very difficult to decide whether the 
3 lse statement impinges on the personal character of the candidate 01 on ins public 
character. It would be inexpedient and undesirable to lay down any general. 
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principle -in that behalf [vide Index Lai v.-Lal Singh *, and T. K. Gangi Reddy v. 
M. 'C. Anjaheya Reddy and others 2 . ‘ ■“' ? •' 

Let us now refer to the statements published in the “ Quami Ekta ” (Exhibit 
P-22) which according to the appellant, constitute a corrupt practice under section 
123 (4) of the Act. The said statements read as under: — 

, “ 1. that among those who drink, his rank is very High ; 

2. that he trimmed his beard which was contrary to the Sikh religion ; 

3. : that he falsely claimed to be the Chief Minister’s man and the G.I.D. Police, therefore, was 
after him ; and 

4. that he was an unprincipled ‘ chhokra ’ . ” 

Both the Tribunal and the High Court have held in the present proceedings 
that the first two statements have relation to the personal character of the appellant, 
whereas the last two have relation to his public character. We see no reason to 
differ from this conclusion. Both the Tribunal and the High Court have also held , 
that it is not shown that at the time when the statements were made, respondent . 
Ho. 1 believed them to be false, or did not think them to be true. It is the correct- 
ness of this conclusion which is seriously challenged before us by Mr. Garg. 

It appears that a criminal case is pending between the appellant and respondent 
No. x in regard to this pamphlet, and the Tribunal thought that having regard to 
the fact that the matter had gone before a criminal Court, it would be better if it 
did not make a specific and definite finding as to the falsity of the statements made 
in the pamphlet. Even so, the Tribunal considered the oral evidence led by the 
parties and came to the conclusion which we have already mentioned. The High 
Court has adopted the same approach and has concurred with the findings of the 
Tribunal. It appears that the oral evidence adduced by respondent No. I shows 
that the appellant was in the habit of taking drinks, and that he had trimmed his 
beard which is contrary to the Sikh religion. Having considered the said evidence, 
a finding has been made in favour of respondent No. 1 on the lines just indicated. 

Mr. Garg, however, contends that in reaching this conclusion, both the 
Tribunal and the High Court have failed to take into account one important fact 
arising from the pleadings of the parties. He argues that in the petition filed by. 
the appellant, he had specifically, clearly, and definitely averred that the publication 
•of the pamphlet amounted to a corrupt practice on the part of respondent No. i ; 
and he points out that though respondent No. 1 denied that he had anything to do 
with the publication of the pamphlet, he did not traverse the plea made by the 
appellant that the impugned statements were false, that they concerned his personal • 
•character, and that they were believed to be false by respondent No. i and not 
believed to be true by him. Mr. Garg’s case is that if respondent No. i did not 
specifically controvert the material allegations made by the appellant in his petition 
in respect of this charge, it was not open to the Tribunal to allow respondent No. 1 
to lead evidence in rebuttal; and both the Tribunal and the High Court should 
have ignored that evidence and should have given full effect to the fact that respon- 
dent No. 1 had not denied the essential ingredients of the charge which had been 
specifically pleaded by the appellant in his election petition. In substance, the 
argument is based on the provisions of Order 8, rule 5 of the Code of Civil Procedure. 
Mr. Garg contends that the procedure prescribed by the Code applies to election 
proceedings; and so he relies on the provisions of Order 8, rule 5 in support of his 
argument that the present charge should have been held to be proved against 
respondent No. 1. 

We are not impressed by this argument. In considering the question as. to 
whether the strict rule of pleadings prescribed by Order 8, rule 5 applies to election., 
proceedings with all its rigour, we must bear in mind the fact that the charge like 
the present is in the nature of a criminal charge and the proceedings in respect of 
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its trial partake of the character of quasi-criminal proceedings. It is true that 
section 90 of the Act provides that subject to the provisions of this Act and of any 
Rules made thereunder, every election petition shall be tried by the Tribunal, as 
nearly as may be, in accordance with the procedure applicable under the Code 
of Civil Procedure, 1908, to the trial of suits. This provision itself emphasises the 
fact that the whole of the Civil Procedure Code, is not fully applicable. What 
the section provides is that the proceedings should be tried “ as nearly as may be ” 
according to the Code of Civil Procedure. If the contention raised by Mr. Garg is 
accepted at its facevalue, it may logically lead to this consequence thatifa returned 
candidate does not controvert the allegations made by the petitioner in his election 
petition alleging the commission of a corrupt practice by the returned candidate, 
a finding would have to be made in favour of the petitioner without any evidence 
at all. In other words, the question is: can a corrupt practice prescribed by 
section 123 (4) of the Act be held to be proved merely on the ground that no specific 
denial has been made by the returned candidate in his written statement in that 
behalf? In considering this point, we cannot overlook the fact that the onus to 
prove the essential ingredients of section 123 (4) is on the petitioner, and so, it 
would be for him to prove that the statement is false, and that the other require- 
ments of the section are satisfied. Having regard to the nature of the corrupt 
practice which is prescribed by section 123 (4), we are not prepared to hold that 
the strict rule of pleadings prescribed by Order 8, rule 5 of the Code can be 
blindly invoked in election proceedings of this type. 


Besides, it is plain that there is a proviso to Order 8, rule 5 which, in terms, 
confers jurisdiction on the Court that even if a fact can be deemed to be admitted 
by virtue of the said rule, it may nevertheless be proved otherwise than by such 
admission. This proviso clearly shows that even in civil proceedings to which the 
Code applies, it is open to the Court to exercise its discretion and require a party 
to prove a fact even though an admission of the said fact by the opponent can be 
inferred by the strict application ofOrder 8, rules; and that is precisely what the 
Tribunal has done in the present case. When this question was argued before the 
Tribunal, it examined the arguments urged by both the parties and held that in 
the interests of justice, it was necessary to allow respondent No. 1 to lead evidence 
in rebuttal; and it is in the light of the evidence led by respondent No. r that the 
Tribunal made its finding on this issue against the appellant and the said finding 
has been confirmed by the High Court. Therefore, we do not think that the points 
of law raised by Mr. Garg in respect of this charge really assist him to challenge 
effectively the correctness of the findings recorded by the Courts below. 

Then as to the charge that the publication of certain statements and posters 
by respondent No. r amounted to a corrupt practice under the latter part of section 
I2 3 ( 4 ) i the position is not any better for the appellant. It is true that the publication 
of a false statement in relation to the candidature of the appellant would amount 
to a corrupt practice if the other ingredients of the said provision are satisfied. The 
Tribunal and the High Court have held that the false statement on which the argu- 
ment is founded, does not have any reference to the candidature of the appellant 
at all, and in our opinion, this conclusion is right. Let us briefly indicate why . 

The poster in question reads thus : — 

“ important announcement of 

Shirmani Akali Dal, Amritsar 


Vole for Shiv Singh jfhawan 
Dear Khalsa Ji 

It is for your information that the Shiromani Akali Dal has nominated S! of 
its candidate 7 As the letter could not reach in 

' TREE ” . We appeal to all the Akali workers and thc Sangat that tlicy siwuldjuppj^ 
make him successful. S ; Shiv Singh is the only tried of arrest against him. The Sikh 

sen-ices during the Akali Morelia. _ Even j tl cy s ] 10 ulcl help in firing the Panthic Flag 

Masses should not labour under misunderstanding and the) P 

high. 
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" •; 1 Panth De Dass - > ' • i . : - 

~ Tara Singh Master, 

*. / President. 

SHIROMANI AKALI DAL, AMRITSAR ‘ . 

Chakrala Printing Press, Urmur ” . 

No evidence has been brought on the record, to show that either Fateh Singh Sant 
or Tara Singh Master signed this document. In fact, Master Tara Singh who 
was the President of Shiromani Akali Dal has denied that he or Sant Fateh Singh 
had signed it; and so, in relation to the said two signatures, the poster is a false 
document. It is also proved that respondent No. i is responsible for the publication 
of this document. But the question which arises for our decision is : does this 
document have relation to the candidature of tire appellant ? What this document 
purports to do is to ask the Akali workers and the Sangat to support the candidature 
of Shiv Singh. The argument is that since the appellant had received the support 
of the Akali Dal party, this poster was intended to weaken the appellant’s position 
by making a false representation to the followers of the Akali Dal that Shiv Singh 
deserved their support, because he was the only tried Sewak of the Panth. It 
seems to us that the requirement of section 123 ( 4 ) is plain and unambiguous. 
The impugned statement on which a charge under the said provision can rest, 
must be shown to be false, and must have relation to the candidature of the candi- 
date. Now, this document and the other documents which were similarly published 
do not make any reference to the candidature of the appellant at all. Besides, 
it is significant that the appellant had not been adopted by the Akali Dal party as 
its official candidate, so that if the poster represented to the Akali workers that 
Shiv Singh deserved their support, it cannot be said even by necessary inference far 
implication that the candidature of the appellant was referred to; perhaps such ah 
inference could have been drawn if the appellant had been adopted as an official 
candidate by the Akali Dal party. , ’ 

On the contrary, the evidence in the case shows that Shiv Singh was intended' .. 
to be adopted by the Akali Dal party as its official candidate. A telegram Exhibit 
R-2 was sent by Akali Dal, Amritsar to the Returning Officer requesting him to 
allot “ HAND ” which was the symbol of the Akali Dal, to Shiv Singh who was ah. 
Akali candidate; but apparently, this telegram was received late and the symbol . 
of £ HAND ’ could not be allotted to Shiv Singh. The evidence given by S. Ajmer 
Singh (R.W. 17), Secretary of the Akali Dal, clearly shows that the Akali Dal had - 
nominated Shiv Singh as a candidate and a telegram had been sent to the Returning . 
Officer by Attfia Singh, who was the General Secretary, under the authority of 
Ajmer Singh. Exhibit R-3 shows that Atma Singh and Ajmer Singh had been' 
authorised by the Akali Dal to request the Returning Officer to allot the adopted 
candidate the symbol chosen by the Party. It may be that ultimately, Akali Dal 
decided to support the appellant, and not Shiv Singh: but that has no relevance 
to the point which we are considering under section 123 (4). Reading the impugned, 
poster fairly, it is difficult to accept Mr. Garg’s contention that the said poster makes 
a false statement in relation to the candidature of the appellant. That being so, 
it is unnecessary to consider whether the other requirements of section 123 (4) in 
relation to this poster are satisfied or not. 

That leaves one more point to consider, and it is related to the order passed by . 
the Tribunal directing the inspection of the ballot boxes and examination of the . 
voting papers cast by the electors in favour of the respective candidates. We have 
already noticed that the Election Tribunal allowed the appellant to inspect the 
ballot boxes, examined the objections raised by the appellant in regard to the validity 
or invalidity of a large number of voting papers, and ultimately counted the votes cas 
in favour of the appellant and respondent No. 1 . The High Court has found that 
the Tribunal was in error in allowing inspection of the ballot boxes, and it has also , 
held that the finding made by it after examining the objections raised by the appel- 
lant, is also not correct. It is unnecessary for us to consider this latter part of the 


Fateli Singh Sant,. 
Vice-President. 
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High Court’s conclusion, because, in our opinion, the High Court was right in 
holding that no case had been made out by the appellant for the inspection of the 
ballot boxes at all. That being so, it is unnecessary to enquire what would be the 
result if the objections raised by the appellant are considered and the votes are' 
recounted. So, the narrow question at this stage is: was the Tribunal justified in- 
allowing inspection of the ballot boxes in the present proceedings ? 


The true legal position in this matter is no longer in doubt. Section 92 of 
the Act which defines the powers of the Tribunal, in terms, confers on it, by clause 
(a), the powers which are vested in a Court under the Code of Civil Piocedure 
when trying a suit, inter alia, in respect of discovery and inspection. Therefore,, 
in a proper case, the Tribunal can order the inspection of the ballot boxes and may 
proceed to examine the objections raised by the parties in relation to the improper 
acceptance or rejection of the voting papers. But in exercising this power, the 
Tribunal has to bear in mind certain important considerations. Section 83 ( 1 ) (a) 
of the Act requires that an election petition shall contain a concise statement of 
the material facts on which the petitioner relies; and in every ease, where a prayer 
is made by a petitioner for the inspection of the ballot boxes, the Tribunal must 
enquire whether the application made by the petitioner in that behalf contains a 
concise statement of the material facts on which he relies. Vague or general allega- 
tions that valid votes were improperly rejected, or invalid votes were improperly 
accepted, would not serve the purpose which section 83 (1) (a) has in mind. An 
application made for the inspection of ballot boxes must give material facts which 
would enable the Tribunal to consider whether in the interests of justice, the ballot 
boxes should be inspected or not. In dealing with this question, the importance 
of the secrecy of the ballot papers cannot be ignored, and it is always to be borne 
in mind that the statutory Rules framed under the Act are intended to provide 
adequate safeguard for the examination of the validity or invalidity of votes and for 
their proper counting. It may be that in some cases, the ends of justice would 
make it necessary for the Tribunal to allow a party to inspect the ballot boxes and 
consider his objections about the improper acceptance or improper rejection of 
votes tendered by voters at any given election ; but in considering the requirements 
of justice, care must be taken to see that election petitioners do not get a chance 
to make a roving or fishing enquiry in the ballot boxes so as to justify their claim 
that the returned candidate’s election is void. We do not propose to lay down.any 
hard and fast rule in this matter; indeed, to attempt to lay down such a rule would 
be inexpedient and unreasonable. 


Whenever an Election Tribunal is called upon to consider this question, it 
should not ignore the safeguards which have been prescribed by the relevant 
Rules prescribed in Part V of the Conduct of Elections Rules, 1961. Let us briefly 
indicate the broad features of these Rules. Under rule 53, candidates, their election, 
agents or counting agents are admitted to the place fixed for counting of votes. 
Rule 54 emphasises the importance of the maintenance of secrecy of voting. Rule 
55 deals with the scrutiny and opening of ballot boxes; before a ballot box is opened 
at a counting table, the counting agents present at that table shall be allowed to 
inspect the paper seal or such other seal as might have been affixed thereon and to 
satisfy themselves that it is intact. The Returning Officer has himself to take care 
to see that no ballot box has been tampered with. In case any tampering of the 
ballot boxes is disclosed, the Returning Officer has to take action under rule 58- 
Rule 56 provides for the scrutiny and rejection of ballot papers. Rule 56 ( 1 ) lays 
down that the ballot papers taken out of each ballot box shall be arranged in con- 
venient bundles and scrutinised. Then objections are raised as specified by sub- 
rule (2) and are dealt with in accordance with the provisions of other sub-clauses 
°f rule 56 (2). It is thus clear that the scheme of Rule 56 is that every ballot paper 
can be examined by the counting agent and objections can be raised jn respect of 
11 if the election agent feels that a valid objection can be raised. It is after these 
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"votes arrives. Even after the completion of the counting, it is open to a candidate 
•or his election agent to apply in writing to the. Returning Officer for a recount of 
all or any of the ballot papers already counted stating the grounds on which he . 
■demands such recount. ’ That is the effect of rule 63 (2). After all this procedure 
has been gone through; the Returning Officer completes the result sheet in Form 20, 
and signs it. Once that is. done, no application for a recount shall be entertained. 
TVe have i-eferred broadly to the scheme of these Rules to emphasise the point that 
the election petitioner who is a defeated candidate, has ample opportunity to examine ' 
the voting papers before they are counted, and in case the objections raised by him 
or his election agent have been improperly over-ruled, he knows precisely the 
nature of the objections raised by him and the voting papers to which those objections 
related. It is in the light of this background that section 83 (1) of the Act has to 
Ire applied to the petitions made for inspection of ballot boxes. Such an applica- 
tion must contain a concise statement of the material facts. 

This question has been considered by this Court on several occasions. In 
Ram Sewak Taditv v. Hussain Kamil Kidwai and others 1 , this Court observed that an 
order for inspection of ballot papers cannot be granted to support vague pleas made 
in the petition not supported by material facts or to fish out evidence to support 
such pleas. The case of the petitioner must be set out with precision supported 
by averments of material facts. To establish a case so pleaded an order for inspec- / 
tion may undoubtedly, if the interests of justice require, be granted. But a mere 
allegation that the petitioner suspects or believes that there has been an improper 
reception, refusal or rejection of votes will not be sufficient to support an order for • 
inspection. The same view has been expressed in Smt. Dr. Sushila Balraj v. Shri 
Ardhendu Bhushan and others 2 , and in Sitaram Mahto v. Sri Ramanandan Rai and others 3 . 

Let us then examine whether the appellant’s petition contained a concise 
statement of the material facts on which a claim for inspection of ballot papers 
can be justified. In the application made by the appellant on the 7 th March, 1963, 
he urged that in the election petition filed by him, it had been averred that a very 
large number of votes purported to have been cast in favour of the appellant had 
been improperly rejected, and that has materially affected the result of the election)' 
and he added that there was also an allegation that a large number of votes which 
were invalid had been improperly accepted in favour of respondent No. 1 which 
has also materially affected the result of the election. This application further . 
•sets out the appellant’s version that the Returning Officer disclosed a partisan 
attitude and the counting and examination of votes was done in a very irregular 
manner. The appellant pleaded that he had led some evidence regarding the 
misconduct of the Returning Officer at the time of the counting; and so, a prayer 
was made that the ballot papers may be allowed to be inspected . . 

“ in order to enable the appellant to establish his case both regarding improper rejection and 
reception of ballot papers and the non-compliance with the roles under the Act on the part of the 
Returning Officer which have materially affected the result of the election in so far as respondent 
-No. i is concerned.” 

It may be observed that at the time when the application for inspection was 
made, evidence had already been led before the Tribunal; and Mr. Garg’s con- 
tention is that the Tribunal, on considering the evidence in the light of the allega- 
tions made by the appellant, was satisfied that an inspection should be ordered in 
the interests of justice; and lie argues that the High Court was in error in revers- 
ing this order on appeal. 

We are not prepared to accept this contention. The order passed by the 
■Tribunal clearly shows that the Tribunal did not apply its mind to the question as 
to whether sufficient particulars had been mentioned by the appellant in his appli- 
cation for inspection. • All that the Tribunal has observad is that a prima facie case 
has been made out for examining. the ballot papers ; it has also referred to the fact 

J. A.I.R. 1964 S.C. 1249. 3. G.A. No. 45 of 1965 decided on 10th Fcb- 

2. G.A. No. I2J. of 1963 decided on 18th ruary, 1965. 
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STATE OF M.B. V. HlRALAL J I. 


775 


I] 

that the appellant has in his own statement supported the contention and that the 
■evidence led by him prima facte justifies his prayer for inspection of ballot papers. 
In dealing with this question, the Tribunal should have first enquired whether the 
application made by the appellant satisfied the requirements of section 83 (1) of the 
Act ; and, in our opinion, on the allegations made, there can be only one answer 
and that is against the appellant. We have carefully considered the allegations made 
by the appellant in his election petition as well as those made by him in his appli- 
cation for inspection, and we are satisfied that the said allegations are very vague 
and general, and the whole object of the appellant in asking for inspection was to 
make a fishing enquiry with a view to find out some material to support his case that 
respondent No. x had received some invalid votes and that the appellant had been 
denied some valid votes. Unless an application for inspection of ballot papers makes 
out a proper case for such inspection, it would not be right for the Tribunal to open 
the ballot boxes and allow a party to inspect the ballot papers, and examine the 
"validity or invalidity of the ballot papers contained in it. If such a course is adopted, 
at would inevitably lead to the opening of the ballot boxes almost in every case, and 
that would plainly be inconsistent with the scheme of the statutory Rules and with 
the object of keeping the ballot papers secret. That is why we are satisfied that the 
High Court was right in coming to the conclusion that the appellant had failed to 
make out a case for the inspection of the ballot boxes in this case. 

Before we part with this appeal, we would like to refer to three matters which 
show that respondent No. 1 did not contest this litigation with clean hands. The 
Tribunal has referred to the part played by respondent No. 2 Shiv Singh in the pre- 
sent proceedings, and has made a bitter comment about the relation between Shiv 
Singh and respondent No. 1 . The High Court has referred to the sordid story about 
the part played by Madan Lai in collusion with respondent No. 1 in relation to the 
evidence which he gave in the present proceedings. Similarly, the part played by 
respondent No. x in assisting the adoption of a somewhat coercive and terrorising 
attitude in relation to Thakur Das who was a witness for the appellant, has also been 
•criticised by the Tribunal in strong words. While expressing our concurrence with 
the comments made by the Tribunal and the High Court in regard to these three 
matters, we wish to express our strong disapproval of the course of conduct adopted 
by respondent No. 1 in relation to these three matters. We have no doubt that the 
said conduct of respondent No. 1 is wholly unworthy of the high position which he 
holds in public life. 

The result is, the appeal fails and is dismissed. There would be no order as to 
costs. 

V.K. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao, J. C. Shah and S. M. Sikri, JJ. 

The State of Madhya Bharat (now the State of Madhya 

Pradesh) and others • - Appellants *' 

v. 

Hiralalji .. Respondent. 

' Madhya Bharat Sales Tax Act (XXX of 1950), Notification No. 58 under the Act, Item No- 39—Putc.haw 
by assesscc of scrap iron locally and import of iron plates from outside — Sale after conversion into bars, flats, an 
plates — Exempt from sales tax under the Notification — Distinction between sale of raw materials and goods fire 
pared from such raw materials. 

A comparison of the notifications brings out the distinction between raw materials of iron and 
•Steel and tire goods prepared from iron and steel ; while the former is exempted from tax, t >c t '* 
is taxed. So long as iron and steel continue to be raw materials, they enjoy the exemption. p 
iron purchased by the assessee was merely re-rolled into bars, flats and plates, processe or 
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of sale and to give them attractive and acceptable forms. They did hot in the process lose their /■ 
character as iron and steel so as to lose the exemption from tax. ’ . ' ■ ■ A 

Appeal by Special Leave from the Judgment and Order, dated the 24th October,. 
1961, of the Madhya Pradesh High Court in Miscellaneous Petition No. 1 25 of 1958. 

I. Jf. Shroff, Advocate, for Appellants. .* f \ , ' . 

C. B. Agarwala , Senior Advocate (C. P. -Lai, Advocate, with him), for Res- 
pondent. ... ■ . ;v; 

. The Judgment of the Court was delivered by 

Subba Rao, J .: — This appeal by Special Leave raises the question of the inter-* 
pretation of Item No. 39 of the Notification No. 58 dated 24th October, 1953 v 
hereinafter called the ‘ Notification ’, issued by the Government of Madhya Bhanv 
under the Madhya Bharat Sales Tax Act, Samvat 2007 (XXX of 1950) hereinafte 
called the Act. ' 

The facts are as follows : — Hiralal, the respondent, is the manager of a joint 
Hindu family carrying on business in the name and style of “ Messrs. Tilokchand 
Kalyanmal The joint family owns a re-rolling mill situated in Indore City, 
called the Central India Iron and Steel Company. The said family purchases scrap 
iron locally and imports iron plates from outside and after converting them into bars, 
flats and plates in the Mills sells them in the market. The respondent made a . 
default in furnishing the returns prescribed by section 7 (1) of the State Sales Tax Act 
for the period 1st April, 1954“ to 31st March, 1955. On 27th February, 1956,. the 
Sales Tax Officer, Indore, determined the taxable turnover at Rs. 2,26,000 and tire 
sales tax payable thereon at Rs. 8,000 ; and he also imposed a penalty of Rs. 1,000, 
under section 14 (1) ( c ) of the Act. On tliesameday he issued demand notices to the 
respondent for the payment of the said sales tax and the penalty. On 10th September,, 
1956, the respondent filed a petition in the High Court of Madhya Bharat (after- 
wards Madhya Pradesh) under Articles 226 and 227 of the Constitution for the issue, 
of appropriate writs quashing the assessment of tax and penalty and to restrain, 
the State from giving effect to the said orders of the Sales Tax Officer. A Division- 
Bench of the High Court held that the iron bars, flats and plates sold by tlie.respon- 
dent were exempted from sales tax under the Notification. In that view, the orders 
of the Sales Tax Officer were quashed. The State has filed the present appeal, by 
Special Leave. 

The only question in this appeal is whether the said iron bars, flats and plates 
are not iron and steel within the meaning of Item No. 3 9 of the Notification. 

Parliament enacted Essential Goods (Declaration and Regulation of Tax on 
Sales or Purchases) Act, 1952 (LII of 1952), which came into force on 9th August, 
1952. In Schedule I of the said Act, iron and steel were declared essential for the 
life of the community. Thereafter, the Government of Madhya Bharat, in exercise 
of the powers conferred by section 5 of the Act, issued the Notification as also 
Notification No. 59, dated 24th October, 1953. The material part of Schedule I of 
Notification 58 reads : 

“ No tax shall be payable on the sale of the following goods. — 

S. JVo. Description of goods. 

29 Iron and Steel.. 

Notification No. 59 described the goods sales of which were taxable at particular rates.. Schedule 
IV thereof reads : : 

‘ List of articles under section 5 of the Madhya Bharat Sales Tax Act, 1950, on the assessable 
sale proceeds of which sales tax at the rate of Rs. 3-2-0 per cent, shall be payable showing the natur 
of articles on which the tax is payable. ’ 


S. jYo. Name of article. . Stage of sale in Madhya Bharat tat which 

... thetas is payable,. • '■ 

9. goods prepared from any - Sale by importer or producer. 


meta lother than gold and silver 
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Learned Counsel for the State contends that the expression "iron and steel” means 
iron and steel in the original condition and not iron and steel in tire shape of bars, 
■flats and plates. In our view, this contention is not sound. A comparison of the 
said two Notifications brings out the distinction between raw materials of iron and 
steel and the goods prepared from iron and steel : while the former is exempted from 
-tax, the latter is taxed . Therefore, iron and steel used as raw material for manu- 
facturing other goods are exempted from taxation. So long as iron and steel con- 
tinue to be raw materials, they enjoy the exemption. Scrap iron purchased by the 
xespondent was merely re-rolled into bars, flats and plates. They were processed 
for convenience of sale. The raw materials were only re-rolled to give them attrac- 
tive and acceptable forms. They did not in the process lose their character as iron 
and steel. The dealer sold “ iron and steel ” in the shape of bars, fiats and plates 
.and the customer purchased “ iron and steel ” in that shape. We, therefore, hold 
that the bars, flats and plates sold by the assessee are iron and steel exempted under 
the Notification. The conclusion arrived at by the High Court is correct. 

In the result, the appeal fails and is dismissed with costs. 

V. S. Appeal dismissed. 

the SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, M. Hidaya- 
TULT.AH, V. RAMASWAMI AND P. SATYANARAYANA RaJU, JJ. 

The Lord Krishna Sugar Mills, Ltd. . . Appellant * 

v. 

‘The Municipal Board, Saharanpur . . Respondent. 

Municipality — Rules on Tolls in force in the Municipal Area of Saharanpur (1949) ( before Amendment on 
-jth September, 1955), Rule 8 (a) — Toll tax payable on entry of goods within municipal limits — Exemption from 
.under rule 8 (a) as being meant for immediate export — When can be claimed — Goods entering municipal limits 
passing out of export barrier and unloaded at railway station of Saharanpur for being exported by rail — Railway 
-station situated beyond export barrier but within municipal limits — Such goods if entitled to exemption under rule 
8 (a). 

By majority (with Hidayatullah, J. dissenting) : A person would be entitled to transit pass under 
rule 8 (a), which would exempt him from payment of toll tax, if the goods he is bringing into the 
municipal limits are meant for immediate export from the municipal limits without sorting or change 
■of bulk. Immediate export means that within half an hour from the time of issue of transit pass at the 
barrier of import, when the goods enter the municipal limits, the goods must arrive at the barrier of 
export which may be on the other side of the city and after checking by the moharrir at the barrier 
-pass out of the municipal limits immediately which will take a few minutes more. But it does not 
'follow from the fact that the goods have arrived at the barrier of export within half an hour from the 
time of issue of transit pass and havepassed the export barrier that the goods are “ meant for immediate 
export from municipal limits ” if the goods are not sent out of the municipal limits after crossing the 
barrier of export and are unloaded within the municipal limits. The transit pass is only to be granted 
if the goods are “ meant for immediate export ” . That means that the goods must go out of the 
-municipal limits as soon as possible without sorting or change of bulk i.e., in the same vehicle and their 
passing through the export barrier is taken to show that they are going out of the municipal limits. 
However, as a barrier is not necessarily at the end of the municipal limits, for its placing depends upon 
•convenience, the reasonable interpretation of the rule is that where the municipal limits extend for 
•some distance beyond the export barrier the goods must go out of the municipal limits after passing 
the export barrier if they are to be entitled to tiansit pass. But where, as in the present case, it is not 
tin dispute that the goods do not go out of the municipal limits even after passing the export barrier 
and are unloaded at the railway station, which is situated beyond the export barrier but within the 
^municipal limits, they would not be entitled to a transit pass though such unloading of the goods at 
■the railway station is for the purpose of booking them by rail to destinations outside the municipal 
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limits. The intention of rule 8 (a) obviously is that a lorry which enters the municipal limit at one- 
end and gets a transit pass should go out of the municipal area as soon as possible with the goods in ‘ 

; - the same condition in which they were when the lorry entered the municipal area and unless that is 
done the lorry would not be entitled to a transit pass. . - 

Per Hidqyaiullah, J. (contra) : — Rule 8 (a) must be applied in a fair and equitable manner and’ 
one of the cardinal principles of law is that law does not expect, nor does it compel, a man to do that 
which he cannot possibly perform. The goods in the present case may not be for immediate export 
but they are meant for export and are in fact exported. The word “ immediately ” must be, in the - 
circumstances, understood as allowing a reasonable time for export. A person cannnot take the goods- 
out of the municipal area on his own when they passed through the export barrier into the railway 

yard. Having done everything that can possibly be done the law does not compel him to do more.' 

Appeal from the Judgment and Decree, dated the iOth September, i960, of the 
Allahabad High Court in Special Appeal No. 105 of 1957. 

G. S. Pathalc, Senior Advocate, ( B . Dulla and Tfaunit Lai , Advocates, with 
him), for Appellant. 

M. C. Setalvad ’, Senior Advocate (D. IC. Agarwala, M. L. Gupta and R. Gam - 
pathy Iyer, Advocates, with him), for Respondent. 

The Court delivered the following Judgments: - 

Wanclioo, J. (on behalf of P. B, Gaje.ndragadkar, C.J., himself, V. Ramaswamf 
and P. Salyanaraydna Raju, JJ.): — The only question raised in its appeal on a certi- 
ficate granted by the Allahabad High Court is the interpretation of rule 8 (a) of' , 
the Rules in force from 1st May, 1949, in the municipal area of Saharanpur with 
respect to tolls payable on entry of goods within the limits of the Saharanpur Munici-. 
pality. We may add that the rules in question were changed from 7th September,. , 
I 955 j but we are not concerned with those rules as the present dispute refers to a 
period before 7 th September, 1 955. The facts which are relevant in this connection. . 
lie in a narrow compass. The appellant. Lord Krishna Sugar Mills, carries on 
the business of manufacturing sugar and cloth. It is situate outside the limits of 
the Saharanpur Municipality. A large quantity of cloth is exported by the appel- 
lant to various places in India. Motor lorries loaded with bales of packed cloth 
leave the appellant’s premises and carry these bales to the railway station where the 
bales are unloaded and booked by rail to various destinations without any sorting- ... 
or change of bulk. The railway station of Saharanpur is situate within the muni- 
cipal limits and therefore the lorries have to enter the municipal limits when they 
carry bales to the railway station. Further after bales are unloaded at the railway 
station they remain within the municipal limits till they are taken away by rail 
to destinations for which they are. booked. - - : ; 

Rule 2 of the Rules on Tolls as in 1949 with which we are concerned provided: ’ 

that 

“ No person shall enter the toll limits of the Saharanpur Municipalities. . . .with any headload, , 
bahangi load, laden vehicle or any laden pack animal, on or in respect of which terminal toll is: 
leviable, until the toll due has been paid to such persons and at such places as the Municipal 
Board may from time to time appoint ”. , 

Rule 3 provided that 

“ when a laden man, laden vehicle or laden pack animal subject to terminal toll arrives at one- 
of the barriers fixed by the Board the terminal toll due shall be paid at once by the person-in-charge- 
of the head-load, bahangi load, laden vehicle or laden pack animal to the moharrir stationed at: , 
the barrier”. 

Rule 8 (A) with which we are particularly concerned reads thus : ' 

“ If the person-in-charge of any motor lorry laden with taxable goods declares in writing to the- 
moharrir at the import barrier that the goods he is importing into the limits of the Municipality are 
meant for immediate export from such limits without sorting and change of bulk, the moharrir shall’ 
issue a transit pass in Form 61 of the M.A.C. to such person-in-charge of the motor lorry, who shall 
present the same together with the motor lorry carrying the goods covered thereby to the moharrir ■ 
at the barrier of export within half an hour from the time of issue of the transit pass. ” . - 

Dispute arose between the appellant and the Municipality on the question: 
whether the appellant was entitled to the benefit of rule 8 ( a ) which would exempt 
it from the payment of toll tax when it sent its goods to the railway station at Saharan- , 
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pur for booking to various destinations by rail. It appears that there is a municipal' 
barrier near the railway station and the appellant’s lorries carrying goods first entered 
the Municipal limits at some place near tire appellant’s premises and then proceeded 
towards the railway station. Before reaching the station, the lorries had to pass out 
of the barrier near the station. This barrier apparently was meant to serve two pur- 
poses. It was an import barrier for goods coming into the Municipality from the 
railway station and from that side. It was also an export barrier for goods going 
outside the Municipality. But the barrier was not placed exactly where the muni- 
cipal limits ended : it was at some distance inside the Municipal limits so that the 
lorries of the appellant going out of the barrier and proceeding to the railway station 
were still -within the municipal limits and the goods when unloaded at the railway 
station for booking were still within municipal limits. It is at some distance beyond 
the railway station that the municipal limits come to an end. It was not in dispute 
that the lorries of the appellant carrying the goods to the railway station never went 
out of the Municipal limits and the goods were unloaded at the railway station and 
remained within the municipal limits. The Municipality claims that it was entitled 
to charge the toll tax as the goods never left the municipal limits and that rule 8 (a) 
only applied to those cases where the goods actually left the municipal limits within 
half an hour of entry. The appellant on the other hand contended on an inter- 
pretation of rule 8(a) that it was entitled to the transit pass as the railway station was 
beyond the municipal barrier on that side and the lorries passed that barrier and 
in the circumstancs if the lorries passed that barrier within half an hour of their 
entry into the municipal limits rule 8 (a) was complied with and the appellant was 
entitled to a transit pass which would then exempt it from toll tax. The Municipal 
Board did not accept this interpretation of rule 8 (a). The appellant therefore 
had to pay the toll tax and did so under protest. It however filed a writ petition in 
the High Court inter alia contending that its interpretation of rule 8 (a) was correct 
and it was entitled to get transit passes for its lorries. There were other grounds also 
on which rule 8 (a) Was assailed, but we are not concerned in the present appeal 
with those grounds. 

The learned Single Judge rejected all the contentions of the appellant. He 
also rejected the interpretation placed on rule 8 (a) on behalf of the appellant. He 
held that what rule 8 (a) contemplated was that the goods should leave the Munici- 
pality ; as the appellant’s lorries did not leave the municipal limits but were unloaded 
at the railway station which was admittedly within the municipal limits the 
appellant was not entitled to transit passes for its lorries. 

The appellant then went in appeal to a Division Bench, and the Division Bench 
upheld the interpretation put on rule 8 (a) by the learned Single Judge. In conse- 
quence the appeal was dismissed. Thereupon the appellant applied for a certificate 
which was granted by the High Court; and that is how the matter has come up- 
before us. 

The whole dispute in the present case has arisen on account of the fact that the 
municipal barrier on the side of the railway station is not near the municipal limits ; 
it has been placed at some distance within the municipal limits. Beyond the 
barrier is the railway station which is within municipal limits and beyond that also 
ior some distance tire municipal limits continue. The appellant therefore contends 
that all that rule 8 (a) requires is that after its lorries had entered the municipal 
limits, they would be entitled to transit passes if they go out of the municipal barrier 
at the other end and even though thereafter they might still remain within the muni- 
cipal limits. In other words the appellant’s contention is that all that rule 8 (a) 
requires in order to entitle it to a transit pass and thus escape the toll tax is that its 
lorries should go out of the municipal barrier at the other end of the city even though 
they may still be within municipal limits. 

We are of opinion that this is neither the intention nor the meaning of rule 8 
(a) . The crucial words in the rule are “meant for immediate exp'ort from such lim its 
without sorting and change of bulk.” A person would thus be entitled to a transit 
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jpass under rule 8 {a) if the goods he is bringing into the, municipal limits are meant 
for immediate export from . the municipal limits without sorting br change .of bulk. 

• The latter part of rule 8 (a) is meant to lay down a procedure to check this. Reading - > : 
the two parts together, immediate export means, that within half an hour froin the . 
’.time of issue of transit pass the goods must arrive at the barrier of export which ■ 
.may be on the other side of the city and after checking by the moharrir at the barrier 
pass out of the municipal limits which will take a few, minutes more. But it does not 
follow from the fact that the goods have arrived at the barrier of export within half 
an hour from the time of issue of transit pass and have passed the- export barrier that 
•.the goods are “meant for immediate export from municipal limits” if the goods, arc 
not sent, out of the municipal limits after crossing the barrier t of export and are 
unloaded within municipal limits. The transit pass is only to be granted if the goods 
.are “meant for immediate export from such ;limits”. . That means :that-the-goods 
must go out of municipal limits as soon as possible, and half an , hour’s period 
provided for their arrival at the export, barrier after the issue of transit passes is 
. meant merely to check this fact. The rule clearly contemplates that the goods must 
leave the municipal limits as soon as possible without sorting or change of - bulk ’ 
d.e., in the same vehicle and their passing through the export barrier is taken to 
show that they are going out of the municipal limits. However, as a barrier is 
not necessarily at the end of the municipal limits for its placing depends upon 
convenience, the reasonable interpretation of the rule is that where the municipal 
limits extend for some distance beyond the export barrier the goods must go out of ' 
the municipal limits after passing the export barrier if they are to be entitled to. ’ 
transit pass. But where, as in the present case, it is not in dispute that the goods do 
not go out of the municipal limits even after passing the export barrier and are un- . 
loaded at the railway station which is within municipal limits they would not be ■ . 

. entitled to a transit pass. The drafting of rule 8 (a) is not very happy and the 
difficulty has arisen because the export barrier in the present case is well within : 
municipal limits. But it seems to us clear that what rule 8 (a) intends, when it says, 
that on a declaration that the goods are meant “for immediate export from such 
limits without sorting and change of bulk ”, a transit pass would be granted is that 
the goods would be taken out of municipal limits as soon as possible after entry. 
What the latter part provides is the method of checking that the goods are taken out 
immediately from municipal limits. When however the goods are not taken out 
immediately from municipal limits and may lie at the railway station -which is 
within the municipal limits for a length of time, the benefit of transit pass under . 
rule 8 (a) cannot be allowed. We agree with the High Court that the intention of 
.the rule is that motor lorries to which the rule applies after entering municipal limits ; 
.-are to pass out of the same with the least possible delay, and before a person can claim 
.-the benefit of the rule it is necessary to satisfy the condition that the lorry reached 
the export barrier within the time limited by the rule. The intention of the rule ; 
.obviously is that a lorry which enters the municipal limit at one end and gets a 
transit pass should go out of the municipal area as soon as possible with the goods 
in the same condition in which they were when the lorry entered the municipal area, 

. and half an hour’s period provided in the latter part of the rule is merely for the 
purpose of checking at the export barrier that this is actually done. Where, as in the ■ 
present case, lorries were never meant to proceed beyond the railway station, and 
the railway station was within the municipal area, there could be no question of 
grant of transit passes to such lorries. As We have said already the crucial Words in 
rule 8 (a) are “ for immediate export from such limits without sorting and change 
of bulk ” and these mean that the goods must go out of the municipal . limits as 
■soon as possible on the lorry on which they have entered and unless that is' done the 
.lorry would not be entitled to a transit pass. The latter part of the rule is merely a 
method for checking that this has happened. ... 

The appeal therefore fails and is hereby dismissed with costs. 

Hidayittullah, J . — The railway station at Sahararipur is admittedly situated 
within the, municipal limits. . Any one going from the railway yard to the town 
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•must pass a municipal gate which serves as the toll barrier for persons, vehicles and 
goods entering the municipal area from the station side. Any one entering the 
Taihvay yard must also pass the same gate which serves as an export barrier and a 
•checking post for persons, vehicles and goods passing out of the municipal area. 
This toll barrier is not placed at the boundary of the municipality but somewhat 
within it and it separates the yard from the municipality proper. There is no 
barrier beyond the railway territory. 

The appellant, Lord Krishna Sugar Mills, manufactures sugar and cloth. 
The mills are situated outside Saharanpur Municipality but their goods, which 
are carried in trucks, have to pass the export barrier to enter the station yard from 
where they are booked without- any sorting or change of bulk to destination outside 
Saharanpur Municipality. It is not denied that if these goods are brought back 
they must pass the barrier again. 

The Municipality levies tolls under its rules on goods, entering the Municipality 
and no person with a head-load, bahangi-load, laden vehicle or laden pack animal 
can enter the municipal limit until toll is paid at one of the toll barriers fixed by 
the Municipal Board. There is, however, a concession in respect of goods carried 
on a motor lorry which are in transit across the municipal territory. This concession 
is given by rule 8 (a) and the concession is the subject of the dispute between the 
Mills and the Municipality in this appeal. Rule 8 reads: 

“ 8. (a) If the person in charge of any motor lorry laden with taxable goods declares in writing 

to the moharrir at the import barrier that the goods he is importing into the limits of the Municipality 
are meant for immediate export from such limits without sorting and change of bulk, the moharrir 
shall issue a transit pass in Form 6r of the M.A.G. to such person in charge of the motor lorry, who 
shall present the same together with the motor lorry carrying the goods covered thereby to the mohar- 
rir at the barrier of export within half an hour from the time of issue of the transit pass. 

(b) The moharrir shall retain the transit pass and after he has verified the lorry and the goods 
therein with the entries in the transit pass allow such lorry with the goods to pass out of the barrier 
and shall sign a certificate to this effect on the transit pass. 

(c) In case of pass being presented after the expiry of the time allowed for transit or there being 
a discrepancy in the description of the lorry presented or the goods carried thereby, the moharrir shall 
make a note to this effect on the transit pass and shall submit the same to the Tax Inspector or Superin- 
tendent. The fee for transit pass shall be Rs. 2 per lorry. ” 

The Municipal Committee insists on keeping the amount of toll paid 'by the 
Mills and refuses the pass even though the goods are carried to the railway yard 
and are taken out of the export barrier at the railway station, on the ground that 
the goods do not pass out of the municipal limits immediately but remain within those 
limits even after passing the export barrier. This is because the yard is within the 
municipal limits and the goods have to be booked, and before booking lie in the 
yard for some time, and, even after booking are not carried away immediately. 

The Mills feeling aggrieved filed a petition under Article 226 of the Constitution 
in the High Court of Allahabad for a writ to restrain the Municipality from with- 
holding the refund. The petition was dismissed by Air. Justice Mehrotra on 12th 
February, 1957, and a special appeal under the Letters Patent was also dismissed 
by Mootham, C.J., and A. P. Srivastava, J., on 10th September, i960. This appeal 
is filed by the Mills on a certificate granted by the High Court . 

My learned brother Wanchoo has affirmed the decisions in the High Couit. 
In my opinion, and I say it respectfully, the contention of the Mills is well founded. 
The intention of the rule undoubtedly is to free goods in transit from tolls on proof 
that they have been exported from the municipal limits as required by mle 8 (a) 
the question is: what does rule 8 (a) require a person to do and what can the Mills 
do in the present circumstances? Rule 8 (a) analysed shows that the person in charge 
of a truck laden with taxable goods has to declare in writing to the moharrir at 
the import barrier that the goods which are being imported are meant for immediate 
export from such limits without sorting and change of bulk. This declaration is 
ttiade by the persons in charge of the trucks belonging to the Mills. The moharrir 
whom such declaration is made, then issues a transit pass in Form 61 of the M.A.G. 
and the person to whom it is issued has to present if together with the truck carrying 
SC j— 10J 
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the goods covered by the transit pass to the moharrir at the barrier of export within 
half an hour from the time of issue of the transit pass. This is also complied with 
by the person in charge of the trucks belonging to the Mills. , The goods then pass 
the export barrier and without sorting and change of bulk. The goods are next 
unloaded on the railway premises and the trucks return empty. TsTo doubt some 
time passes before the goods are booked and some more time passes before they are 
loaded on trains and they do lie within the municipal limits, but as goods which, 
have passed the export barrier and which cannot enter the municipal limits again 
without passing through an import barrier, they should merit a release from tolls. 
This is the result of the fact that the Municipality has established its barrier 
convenient to itself so as to segregate the railway yard from the town proper. It 
is to be remembered that persons coming to the railway station and passing through 
without entering the municipal barrier-are not required to pay toll even though 
they technically enter the municipal limits." This is because the railway yard is 
not considered as the area where the Municipality chooses to impose its taxes. 
The Municipality imposes its taxes only when there is entry into the town from the 
railway yard. The same thing obtains when goods are exported through the export 
barrier and enter the railway yard. In so far as the Municipality is concerned it 
satisfies itself that the goods have passed out of the municipal area and are not 
likely to re-enter without paying toll. The rule must be applied in a fair and: 
equitable manner and one of the cardinal principles of law is that law does not . 
expect, nor does it compel, a man to do that which he cannot possibly perform. 
The goods may not be for “ immediate ” export but they are meant for export and 
are in fact exported. The word “immediately” must be, .in the 'circumstances, 
understood as allowing a reasonable time for export. See Maxwell on the Inter- 
pretation of Statutes (Eleventh Edition), page 341, where the following passage 
occurs : 

“When a statute requires that something shall be done ‘forthwith’, or ‘immediately’ or 
even ‘ instantly ’ it would probably be understood as allowing a reasonable timefor doing it . .. . ” 
The Mills cannot take the goods out of the municipal area on their own when they 
have passed through an export barrier into the railway yard. Having done every- 
thing that can possibly be done the law does not compel them to do more, I may 
mention here that in the Central India Spinning and Weaving and Manufacturing Co., Ltd. r 
The Empress Mills , Nagpur v. The Municipal Committee, Wardha 1 , this Court allowed 
refund in respect of goods entering a municipal barrier but passing out of the 
municipal limits in the same trucks, even though there was no provision for a decla- 
ration or. a transit pass or an export barrier. It was pointed out what the words-, 
‘import’ and ‘export’ meant in such a context. The word ‘import,’ it was 
held, was not merely'- bringing into but something more, i.e., incorporating and 
mixing up of the goods, imported with the mass of the property and ‘ export,’ it 
was also held, had reference to taking out of goods which had become part and 
parcel of the mass of the property in the local area. Goods in transit were, there-, 
fore, held to be neither imported nor exported. It was on this ground that goods 
which are on trains in municipal area were held neither to be imported nor exported.. 
The present case is even stronger. 

In my judgment, the Municipality by its own arrangement, regards the station 
yard as being outside its export barrier. If the same goods are brought in again 
the next day or the day after, they will bear the tax at the import barrier. No 
plea, I am sure, will be heard that these goods had paid the toll at the other end of 
Saharanpur Municipality and were within the municipal limits all the time. The- 
import barrier will be treated a toll barrier even for these goods. 

In this view of the matter I am of opinion that the appeal must-be allowed 
with costs and I would order accordingly. ' , 

Order of the Court. — In accordance with the opinion of the majority ; the 
.appeal, is dismissed with costs. , • ' . 

V.K. : _ ! Appeal dismissed^ 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao, J. R. Mxjdholkar and R. S. Bachawat, JJ. 

Bhagwan Das . . 'Appellant * 

v, 

Fhe State of Punjab .. Respondent. 

Punjab Security of Land Tenures Act { Xof 1953), sections 9 (1) (f), 1 g-F ( b ) — Application by a small land' 
turner for ejectment of tenant — Landlord, a displaced person — Allottee of lands of less than fifty standard acres — 
? mall landowner — On the date of application for eviction , granted more than fifty standard acres under consolida - 
ion proceedings — Status of small landowner — To be decided as on the date of commencement of Act and not as- 
m the date of application for eviction. 

The appellant, a displaced person, -was allotted by the Custodian in 1949, land equivalent to 4- 
tandard acres 1 1 units, a permissible area under section 2 (3) (ii) ( b ) proviso of the Act and as he did 
lot own any other land in the State, was a small landowner within section 2 (2) of the Act. In 1955 
as a result of consolidation proceedings under East Punjab Act L of 1948, the appellant was granted- 
in exchange, land in excess of 50 standard acres. On the question, if he, as a small land owner can 
apply for the eviction of his tenant: 

Held, The status of the appellant as a small landowner should be determined by evaluating his 
lands in terms of standard acres as on the date of the commencement of the Act and not as on the 
date of application for eviction. The appellant did not acquire any land after the commencement 
of the Act and there is no scope for evaluating the subsequent improvements in the land due to con- 
solidation or otherwise. If he was a small landowner at the commencement of the Act he continued 
to be so and the consolidation proceedings cannot alter the status. 

Per Mudliolkar, J . — Where the landlord displaced person is allotted less than 50 standard acres, 
the permissible area would be the area actually allotted to him. Provisions of the Act relating to 
surplus area are inapplicable and no question can arise of evaluating his lands afresh. Sections 19-B 
and 19-F of the Act deal with cases of augumentation to the land held by the landlord, subsequent to 
the commencement of the Act, by inheritance, bequest or gift. The omission, therefore, to make any 
provision as to what has to be done, if as a result of improvements made by the landlord or by reason 
of the rise in the yield of the land through other causes, would point only to one conclusion and that 
is that this circumstance is not to be taken into account for evaluating the land afresh and re-calculating 
the standard acreage. 

Appeal by Special Leave from the Order dated the 23rd August, 1961 of the 
Punjab High Court In Civil Misc. No. 120 of 1961. 

Bhawani Lal,,E. 6. Agarwala and P. C. Agdrwala, Advocates, for Appellant. 

Deepak Data Chandhri and B. R. G. K. Achar, Advocates, for Respondents 
Nos. i to 3. 

Janardhan Sharma, Advocate, for Respondent No. 4. 

The Court delivered the following Judgments: 

Bachawat, J. (for Suhba Rao, J. and himself)— The appellant is a displaced 
person to whom 105 ordinary acres of land equivalent to 42 standard acres 11 units 
in village Jamalpur, Tehsil Hansi District Hissar, were allotted by the Custodian on 
5th October, 1949, under the conditions published in the Notification of the Eas t 
Punjab Government No. 4892/S, dated 8th July, 1949. The Punjab Security o f 
Land Tenures Act, 1953 (Punjab ActX of 1953), hereinafter referred to as the Act 
came into force on 5th April, 1953* On that date, the aforesaid land was cquivalen 
to 42 standard acres n units* and having regard to proviso (ii) ( b ) to section 2 (3 
of the Act* was permissible area in relation to the appellant, and as the appellant; 
did not own any other land in the State of Punjab* he was a small landowner within 
fhe meaning of section 2 (2) of the Act. On 22nd October, i955> as a result of 


* G.A. No. 541 of 1963. 


4th November, 1965. 
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•consolidation proceedings, the appellant was granted 101.4/5 ordinary acres of land 
in exchange for the land originally allotted to him in 1949. Respondent No. 4 is 
.-a tenant of the appellant in respect of a portion of tliis land. . 

On 20th February, 1958, the appellant filed an application before the Assistant 
■Collector, 1st Grade, Hissar for ejectment of respondent No. 4 under section 9 (1) (i) 

•of the Act on the ground that he is a tenant of the appellant who- .is. a small land- 
owner. On that date, the aforesaid 101.4/5 acres of land owned by the appellant 
was equivalent to more than 50 standard acres. Oh 17th February- i960, the 
Assistant Collector dismissed the application. He held that the appellant was" a 
"big landowner, because on the- date of the application the land owned by him was 
equivalent to more than 50 standard acres. ■ On appeal, on 2nd May, i960, the’ ' 
Collector of Hissar set aside the aforesaid order, and allowed the application for 
ejectment. He held that the appellant was a small landowner as he was a displaced 
person and an allottee of less than 50 standard acres. On 30th. August,:. i960, 
the Commissioner, Ambala.Division, dismissed a second appeal, and on 2nd January, 
1961, the Financial Commissioner dismissed a revision petition filed by, respondent 
No. 4. Following his previous ruling in Pat Ram v. Milawa Ram 1 2 and Har Chand 
Singh V. The Punjab State", the Financial Commissioner held that the status of the , 
appellant must be determined on the date of the commencement of the Act and , * 
subsequent accretions to his holdings arising out of consolidation of holdings "and 
Improvements due to good husbandry or advent of irrigation should be ignored. 
■On 22nd August, 1961, the Punjab High Court allowed a petition preferred by- | 
respondent No. 4 under Article 227 of the Constitution of India and set aside the’ ; 
-orders of the Collector, the Commissioner and the Financial Commissioner. ‘ The 
High Court held that the status of the appellant must be determined by evaluating 
his land in terms of standard acres on the date of the application for ejectment. 
The appellant now appeals to this Court by Special Leave. : 

The question is whether the appellant is a small landowner within the meaning 
of section 9 (1) (i) of the Act. On a combined reading of sections 2, 3, 4, 5, 5-A, j : 
5-B, 5-C, 10-A, ig-A, and ig-B the scheme of the Act appears to be as follows: 
The entire land held by the landowner in the State of Punjab on the date of ; 
the commencement of the Act must be evaluated as on that date and the status 
of the landowner and his surplus area, if any, must be then ascertained. If he is ; - 
then found to be a small landowner, he continues to be so for the purpose of the' . ..: 
Act, until he acquires more land, and on taking into account the value of the land 
In terms of standard acres on the date of the acquisition, he is. found to be a big 
landowner. The landowner is required to make the necessary reservations’ or., 
selections and to give the necessary declarations so that his status and the surplus 
.area, if any, held by him may be so determined. If he is a small landowner at 
the commencement of the Act, his status is not altered by reason of improvements , . 
in the value of his land or re-allotment of land on compulsory consolidation of 
holdings. - • ' . ' , ' 

In an unreported decision in Surja v. Financial Commissioner of Punjab and others 3 , 
the Punjab High Court held that the status of the landowner for the purposes of 
.an. application under section 14-A of the Act should be determined by evaluating, 
his land on the date of the application. ' On the basis of this ruling, the improvements 
in the land subsequent to the commencement of the Act could not be. ignored; 
"but the Legislature considered that this decision had the effect of defeating the ;• 
purpose of the Act. It is well-known that with a view to get rid of this decision, 
the Legislature inserted section i 9 -F (b) in the Act by the Punjab Security of Land 
Tenures (Amendment and Validation) Act, 1962 (Punjab. Act XIV of 1962).. 
The object of this amendment will appear from the following passage in the State- , 
ment of Objects and Reasons published in the Punjab Gazette (Extraordi- 
nary), dated 27 th April, 1962: ' ... , 

1, . (1961) 40 L. L. T. 28. 3. Civil Writ No. 486 of 1961. 

2. (1961) 40 L. L. T. g. 
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“ Some of the recent judicial pronouncements have the effect of defeating the objectives with 
which the Punjab Security of Land Tenures Act, 1953 was enacted and amended from time to time 
Under the scheme of the Parent Act a specific period was allowed for filing of reserva- 
tions by the landowners the object of which was to find out whether a person was a small landowner 
or not. Once that was found the intention was that such a person should continue to be treated as 
sucli for the purposes of the Act so long as he did not acquire more lands. In other words, his status 
was not to be altered on account of improvements made on the land or reallotment of land during 
consolidation. However, the High Court took a different view in (Surja v. Financial Commissioner , 

Punjab and others 1 Accordingly clauses 3, 6, and 7 of the Bill seek to 

neutralise the effect of the aforesaid decisions. ” 

Clause 7 of the Bill related to sections tg-E and 19-F. The amending Act of iq 6 h 
was passed on 4th July, 1962 during the pendency of the appeal in this Court. 
Section 19-F is retrospective in operation and is deemed to have come into force on. 
15th April, 1953. Section 19-F ( b ) reads : 

“ 19-F. For the removal of doubts it is hereby declared, — 

<•****»* 

0 b ) that for evaluating the land of any person at any time under this Act, the land owned by 
him immediately before _ the commencement of this Act, or the land acquired by him after such 
commencement by inheritance or by bequest or gift from a person to whom he is an heir, shall always 
be evaluated for converting into standard acres as if the evaluation was being made on the date of 
such commencement, and that the land acquired by him after such commencement in any manner 
shall always be evaluated for converting into standard acres as if the evaluation was being made on 
the date of such acquisition. ” 

On a reading of section 19-F ( b ) , it would appear that for the purpose of determining 
the status of the landowner and evaluating his land at any time under the Act, 
the land owned by him immediately before the commencement of the Act must 
always be evaluated in terms of standard acres as if the evaluation was being made 
on the date of such commencement. It is not disputed that if the land held by 
the appellant immediately before the commencement of the Act is so evaluated, 
the appellant would be a small landowner. There is no scope for evaluating the 
subsequent improvements in the land due to consolidation operations or otherwise. 
The appellant did not acquire any land after the commencement of the Act. His 
status as a small landowner was not altered by reason of subsequent improvements 
or re-allotments of land on compulsory consolidation of holdings. On the date of 
the application for eviction, he, therefore, continued to be a small landowner. 
The High Court was in error in holding that the status of the appellant should be 
determined by evaluating his land in terms of standard acres on the date of the appli- 
cation for eviction. 

In the result, the appeal is allowed. We set aside the order of the High Court 
and restore that of the Financial Commissioner upholding the orders of the Com- 
missioner and the Collector. We direct that costs throughout will be borne by 
the parties as incurred. 

Mudholkar, J. — This is an appeal by Special Leave from a judgment of the 
High Court of Punjab allowing a writ petition under Article 227 of the Constitution 
and setting aside orders of the Collector, the Commissioner and the Financial Com- 
missioner made under certain provisions of the Punjab Security of Land Tenures 
Act, 1953 (hereafter referred to as the Act). 

The relevant facts are briefly these: The appellant Bhagwandas is a displaced 
person from West Pakistan. He owned 74 standard acres 13! units of agricultural 
land in certain villages in West Pakistan. On 5th October, 1949 Ac was allotted 
42 standard acres and 1 1 units of land in the village Jamalpur, Tehsil Hansi. 
District Hissar. Subsequently proceedings for consolidation of holdings were 
taken under the East Punjab Holdings (Consolidation and Prevention of Frag- 
mentation) Act, 1 948 (L of 1 948) . After those proceedings were finalised the appel- 
lant was granted an equivalent area of land in the same, village as described m a 
sanad granted by the President on 22nd October, 19553 in exchange for the an 
earlier granted to him. Under the sanad the appellant was granted proprietary 
tights in the land. 


1. Civil Writ No. 486 of 1961. 
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, ' On 20tK February, 1958 the appellant, claiming to be a small, holder made an ' 
application under section 14-A (i) of the Punjab Security of Land Tenures Act, 

;I 953> before the Assistant Collector, I Grade, Hissar, for the ejectment of respon- 
dent No. 4- who was a tenant of the land. In his application the appellant alleged 
that as he Held dess .than 5o standard acres of land he was a “ small landowner” 
and as such had the right to be tenant and instead cultivate the land himself. The 
application was rejected by the Assistant Collector. Unfortunately neither party 
lias placed the order of the Assistant Collector on the record of this appeal. It is, 
however, common ground that the reason for rejecting the application was that 
the Assistant Collector found that because of certain improvements the income from 
the lands had risen considerably and that consequently the standard acreage of this 
land had risen from 42 standard acres to a standard acreage above 50 standard 
acres and that the appellant’s application was, therefore, untenable under section 
14-A. In an appeal preferred by the appellant the Collector, Hissar held by his 
order, dated 2nd May, i960, that since the appellant was allotted only 42 standard 
-acres and 1 1 units he is entitled to be treated as a small owner of the land and since . 
the tenant had more than 5 standard acres under his cultivation in addition to 
the appellant’s land he was liable to be ejected from the land belonging to. the 
appellant which was in his possession. The Collector’s order was upheld by the 
Commissioner, Ambala Division by his order dated 3oth August, i960. The 
tenant moved the Financial Commissioner, Punjab in revision against the order 
■of the Commissioner but without success. He then preferred a writ petition before 
the High Court which, as already stated, was granted. According to the High 
Court the status of a landlord had to be ascertained as existing on the date of the 
application under section 14-A of the Act and not on the date of the allotment. 
^Further, according to the High Court, what is “ permissible area ” available to a - 
landlord under the Act has also been determined as obtaining on the date of the 
•application for eviction made by the landlord. In coming to the conclusion the .. 
High Court followed a judgment of S. B. Gapoor, J., in.a similar matter. 

In order to appreciate the contentions urged before us on behalf of the parties, 
it is necessary to refer to certain provisions of the Act. At the outset I must point 
■out that the object of the Act was to provide to the tenants a security against eject- . 
ment by the landlord except for a just cause. The Act has, however, drawn a 
distinction between “ small land owner ” and a “ large landowner”. Sub-section , 

(2) ' of section 2 of the Act defines small landowner to mean one whose entire land 
in the State of Punjab does not exceed the permissible area. Now, sub-section 

(3) of section 2 defines permissible area. This definition draws a distinction between 
a landowner who is not a displaced person and one who is a displaced person. . In 
•so far as the former is concerned the permissible area is 30 standard acres. In so . 
far as the latter is concerned the second proviso to sub-section (3) enacts : 

“ Provided that — ' ’ ^ 

* * * * * * * 

(ii) for. a displaced person — ", 

(а) who has been allotted land in excess of fifty standard acres, the permissible area shall be 
'fifty standard acres or one hundred ordinary acres, as the case may be; 

(б) who has been allotted land in excess of thirty standard acres, but less than fifty standard 
•acres, the permissible area shall be equal to his allotted area; 

(e) who has been allotted land less than thirty standard acres, the permissible area shall be 
thirty standard acres, including any other land or part thereof, if any, that lie owns in addition. 

Explanation . — For the purposes of determining the permissible area of a displaced person, the 
provisions of proviso (ii) shall not apply to the heirs and successors of the displaced person to whom , 
land is allotted.” 

The expression ‘ standard acre ’ is defined thus in sub-section (5) of section 2; . 

“ ‘Standard acre ’ means a measure of area convertible into ordinary acres of any class^of land . 
according to the prescribed scale with reference to the quantity of yield and quality of soil . 

If a landowner is in possession of land in excess of the permissible area he is requited • 
to follow a' certain procedure for Indicating which particular land he wants to e 
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treated as “ reserved area Land in excess of that area is treated as surplus 
area. The former expression means the area lawfully resex-ved under the Punjab 
Tenants (Security of Tenures) Act, 1950 while the latter expression is defined in 
sub-section (5-A) of the Act. It is not necessary to set out this definition for the 
purpose of the discussion of the question before us. Under section 27 of the Act 
Rules have been framed for carrying out the purpose of the Act. There are two 
sets of Rules, one is the Security of Land Tenures Rules, 1953 and the other is Punjab 
Security of Land Tenures Rules, 1956. The latter are supplementary to the Rules 
of 1 953. Rule 2 of the Rules of 1 953, which is the relevant rule, is as follows : 

“ Conversion of ordinary acres into standard acres. — The equivalent, in standard acres, of one 
ordinary acre of any class of land in any assessment circle, shall be determined by dividing by 16, the 
valuation shown in Annexure * A ’ to these Rules for such class of land in the said assessment circles 

Provided that the valuation shall be — 

(a) in the case of Banjar Qadim land, one-half of the value of the class previously described in 
the records and in the absence of any specific class being stated, one-half of the value of the lowest 
barani land ; 

{b) in the case of Banjar Jadid land, seven-eighth of the value of the relevant class of land a: 
previously entered in the records, or in the absence of specified class in the records, of the lowest barani 
land ; and 

(c) in the case of cultivated thur land subject to waterlogging, one-eighth of the value of the 
class ofland shown in the records or in the absence of any class, of the lowest barani land. ” 

In the table, Annexure ‘A’, land is classified under four heads which are: “ Irrigated 
(nehri),” “Irrigated Chahi,” “Unirrigated” and “Sailab.” Irrigated nehri is 
further classified as “perennial” and “non-perennial”. In Col. 3 is given the 
valuation for irrigated nehri land. For Kansi Tehsil valuation of the land which 
is perennially irrigated by canals is given as 16 which means 16 annas in the rupee 
per acre and of non-perennial as 10 annas in the rupee per acre. The valuation 
for irrigated chahi land in the entire tehsil Is 10 annas in the rupee per acre and of 
unirrigated land is 5 annas in the rupee per acre. There is no valuation for sailab 
land which apparently means there is no land of this category in the tehsil. From 
Table ‘A’ it would appear that land which falls under one classification at the time 
of allotment or at the time of coming into force of the Act may well fall under some 
other head later on because the quantity of yield is liable to vary. For instance 
if irrigation facilities come to be provided in land which is unirrigated at the time 
of coming into force of the Act or making the allotment it may receive the benefit, 
of irrigation later either perennially or non-perennially and its yield therefrom 
may accordingly increase. 

Provisions relating to the valuation of lands under the Act are to be found in 
section 1 g-F thereof which reads thus : 

“ For the removal of doubts it is hereby declared, — 

(a) that the State Government or any officer empowered in this behalf shall be competent 
and shall be deemed always to have been competent, to determine in the prescribed manner the sur 
plus area referred to in section io-A of a land-owner out of the lands owned by such land-owner im 
mediately before the commencement of this Act ; and 

( b ) that for evaluating the land of any person at any time under this Act, the land owned by 
him immediately before the commencement of this Act, or the land acquired by him after such com- 
mencement by inheritance or by bequest or gift from a person to whom he is an heir, shall always be 
evaluated for converting into standard acres as if the evaluation was being made on the date of such 
commencement and that the land acquired by him after such commencement in any other manner 
shall always be evaluated for converting into standard acres as if the evaluation was being made on 
the date of such acquisition. ” 

Kow, surplus area would fall to be determined only where the land-owner is in posses 
sion of land in excess of the permissible area. I have already given the definition 
of permissible area. Where, as here, the landlord is a displaced person and the 
land allotted to him is less than 50 acres the permissible area so far as he is concerned 
would be the area actually allotted to him. In the case of the appellant it would 
bus be 42 standard acres and 11 units. Out of this he alleges that he has sold 
18 standard acres. As, however no argument was advanced before us on this 
basis I leave this cii'cumstance out of account and proceed on the footing that the 
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appellant is in possession not of an area less than the permissible area but of sin area , 
equal to the permissible area. Suplus area .means an area other than. the reserved, 
area and., where no area is reserved, the area in excess of the permissible area. , Where 
there is no reserved area or where the area held Py-a person is; not in excess of the. 
permissible area the provisions of section' 4 which deal with the reservation of area, 
or those of sections 5-A to 5-C which deal with selection of permissible area of those . 
of section 10-A which deal with the utilization of surplus area are not attracted. 
Therefore, the provisions of section ig-F (a) which are attracted to a case falling, 
under section 10-A will also not apply. Moreover the provisions of section 10-A 
have no bearing on a case like the one before us. For, they contemplate the ascer- 
tainment of surplus area held immediately befoi’c the commencement of the Act. 
Obviously, therefore, the determination must refer to the classification of the land 
at that time. Apart from that, the appellant does not possess any surplus area since 
what is in his possession is merely the permissible area. The question of utilization , 
of any surplus area cannot thus arise in his case.''- That being so, no question can. 
arise of evaluating his lands afresh. Indeed, fresh evaluation at any time is permis- 
sible only under section 19-F ( b ) but that provision deals^with only special types of 
cases. It may be mentioned that sections 5-A to 5 ‘C* which deal with the selection 
of permissible area do not contemplate a case where the classification of land held 
"by fne landlord Yias undergone a change because dl uxse m 'Ojreyidrd ^irerdrrom •Ktfd 
the standard acreage of the land in his possession could be said to have increased. 
Section 19-A of the Act specifically prohibits the future acquisition by the landlord, 
of land by transfer, exchange, lease, agreement or settlement any land which.,; 
with or without the land already held by hiih exceeds the permissible area. , 
Similarly the Act has made specific provisions to deal with a case of augmentation 
to the land held by the landlord subsequent to the commencement of the Act by , 
inheritance, bequest or gift. These are to be found in section 19-B. What is to , 
be done in a case of that type is provided for by section 19-F (b). The power to- 
evaluate land conferred by this provision is exercisable at ‘. any. time 5 but obviously,, 
that power is exercisable only in the context of the circumstances set out therein^ 
that is to say where the landlord obtains land after the commencement of the Ac . 
by inheritance, bequest or gift and in no other circumstance. It would, thereioie. 
seem that where the provisions of section 1 g-F are not attracted the Revenue 
Assistant before whom an application under section 14-A for ejectment of; a tenan 
is made by a landlord, is not entitled to evaluate the land of the landlord a res i- 
for ascertaining whether he is in possession of land in excess of the permissible area. 
Elaborate rules have been framed under the Act and elaborate provisions are a so 
contained in the Act with, a view to extend its protection as far as possible to tenan s- 
cultivating land. The omission, therefore, to ntake any provision as, to what as 
to be done, if as a result of improvements made by the landlord or by reason ol 
rise in the yield of the land through other causes would point only to one conclusion 
and that is that this circumstance is not to be taken into account for evaluating e 
land afresh and re-calculating the standard acreage. If; that is so, then it nou c. 
follow that the High Court and the Assistant Commissioner were in : error w lercas 
the Collector, Commissioner and the Financial Commissioner were right m deci mg 
this case. For these reasons I set aside the order of the High Court and rcstoic 1 1a 
of the Financial Commissioner upholding the. others of the Commissioner an 1 
Collector. In the particular circumstances pf th e casc I.- however, direct that cos . 
throughout will be borne by the parties as incurred. 

y g < Appeal allowed- . 
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THE SUPREME COURT “OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, V. Rama, 
swa mi and P. Satyanarayana Raju, JJ. 

M/s. British Paints (India), Ltd. . . Appellant* 

v. 

Its Workmen ’ ' . . Respondents . 

Industrial Dispute — Age of retirement — Distinction between clerical and subordinate staff and workmen in 
factory— Gratuity scheme ( Provident fund scheme already enisling) — Minimum period of service— Quantum ~ 
Basis of — Basic wage or wage and dearness allowance together. 

1 he Seventh Industrial Tribunal, West Bengal, passed an award in an industrial dispute between 
M/s. British Paints (India) Ltd., and their workmen in the following terms : (i) the age of retirement 
was fixed at 58 years for the clerical and subordinate staff and at 55 years for factory workmen ; (ii) 
the period of minimum service of 5 years to earn gratuity in the following cases : (a) death of an emplo- 
yee while 4 in service ; (i) discharge or voluntary retirement on grounds of medical unfitness ; (c) 
voluntary retirementfor resignation, before reaching age of superannuation ; (d) retirement on 
reaching that age ; (e) termination of service by the company Tor reasons other than misconduct 
resulting in loss to the company ; (iii) while fixing 21 days’ “ basic wages or salary ” it included 
dearness^allowance inXthe said expression. 

The company and the workmen preferred separate appeals by Special Leave against the said 
award. 


Held ^Considering the improvement in the standard of health and increase in the longevity in 
this country during the last fifty years, the age of retirement should be fixed at a higher level ; fixing 
the age of retirement generally at 60 years would be fair and proper unless there are special circum- 
stances justifying fixation of a lower age. 

Generally speaking there is no reason for making a difference in that behalf between the clerical’ 
staff and subordinate staff on the one hand and the factory workman on the other, unlesss justified on 
valid grounds (e.g.) work in the factory being much more arduous as compared with the clerical staff as- 
in a heavy engineering concern. In this paint manufacturing concern the work in the factory cannot 
be considered particularly arduous to fix a lower age. 


The'age of retirement of both the categories has to be fixed at 60 years. The power of the 
employer to terminate the services of a workman if he becomes physically or mentally incapable op 
working, being, there, "there is no reason that such fixing at 60 years would impair the efficiency op 
work; on the"other hand there will <bc the added advantage of having the more experienced work- 
man and thereby greater efficiency. 


A longer minimum period of service in the case of voluntary retirement or resignation is necessary ; 
for, it makes it more probable that the workmen would stick to tire company where they are working. 
Hence) the minimum priod of qualifying service in such cases should be ten years and not five (as per 
the award). 

The'cmployee would be getting double retiring benefit (i.e.), president fund and gratuity In, 
such a case the Tribunal should not have defined basic wages as includmg dearness allowance There 
is no case for increasing the 21 days’ wages per year of service to 30 days wages as cla.med b> work, 
men. 

Appeals by Special Leave from the Award dated the 5th March, 1964, of the- 
Seventh Industrial Tribunal, West Bengal, in Case No. \HI-6o of 1963. 

, r ,, . w Advocate, (D. JV- Muklurjec , Advocate, with him), for 

Appe^S cl' No” 46 A o d r , 9 65) 'id Respondent (In C.A. No. , 8 , of J s) . 

, ■ o Advocate IB. P- Mahesftwari, Advocate, with hiinb 

for Rtpond^qn C.A.No. 246 of ^65) and Appellant (In C.A. No. 287 of 1965)- 

„ , o r ,„r,r 4 l h No\ ember, 1965. 

♦ C.As. Nos. 246 and 287 of igt>o- _ * ’ a J 
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The Judgment of the Court was delivered by. ; ‘ • " , ■ 

Wanchoo, J . — These two appeals by Special Leave arise from the same award 
-of the Seventh Industrial Tribunal, West Bengal, and will be dealt with together. 
Two masters in dispute between the management, and the workmen were referred 
to the Tribunal relating to (i) the age of retirement of the workmen at the head office 
and. the factory, of the company and (ii)' the introduction of a gratuity scheme for 
workmen employed at the head office and the factory. The Tribunal feed the age, 
of retirement for clerical and subordinate staff at 58 years and for workmen in the 
factory at 55 years. The Tribunal also introduced a gratuity scheme after consider- 
ing the objections raised to the draft-scheme proposed by the company. Of the two 
appeals one is by the company relating to the gratuity scheme and the other by the 
workmen relating to the age of retirement as well as to the gratuity scheme. ■. 

We shall first consider the question of age of retirement. It may be mentioned 
that there was no retirementage in force in this company and so the position when 
the reference was made was that the workmen could continue to work so long as they 
were physically or mentally fit. The workmen contended that the age of retirement 
both for the head office and factory workmen should be fixed at 60 years. The com- 
pany however proposed that the age of retirement should be 55 years for all workmen. 
The Tribunal as already indicated has fixed the age of retirement at 58 years for 
-clerical and subordinate staff and 55 years for factory workmen and has apparently 
relied on the decision of this Court in Workmen of Jessop Co., Limited v. Jessop and 
•Company Limited 1 . . - . 

Now this is a case where there was no age of retirement before the reference 
was made and the workmen whether at the head office or at the factory were all 
entitled to work so long as they were physically or mentally fit. So far as the existing 
workmen are concerned, we think that the Tribunal should have feed the age of 
retirement at 60 years both for the factory workmen as well as head office workmen. 
It is enough in this connection to refer to the decision of this Court in Guest, Keen, 
Williams (Private), Ltd. v. Sterling (P.J.) Z , where in a similar situation this Court 
fixed the age of retirement at 60 years in the case of existing workmen. 

Then there is the question as to future workmen and whether their age of 
retirement should also be feed at the same level as in the case of existing workmen. 
"We are of opinion that generally speaking there should not be any difference, in 
the age of retirement of existing workmen and others to be employed in future in a 
'Case like the present unless there are special circumstances justifying such differences. 
In this connection our attention is drawn to the case of Guest, Keen, Williams, (P .) 
JUd. 2 , where the age of retirement of future workmen was 55 years. In tliat case 
however the age of retirement of future workmen was feed at 55 years by the Stand- 
mg Order and the question whether that age of retirement should be changed 
was not before this Court for consideration . All that this Court had to consider 
In that case was whether the age of retirement of existing employees, before the 
Standing Order fixing the age of retirement at 55 years was introduced, _ should 
be 60 years or not. In the present company so far there is no age of retirement 
and unless there are valid' and cogent reasons for making a difference in the age 
• of retirement of existing workmen and those employed in future, the future workmen 
should also have the benefit of the same age of superannuation. 

. a A t 

Considering that there has been a general improvement^ : the standard 01 

health in this country and also considering that longevity has increased, fixation 
•of age of retirement at 60 years appears to us to be quite reasonable in the present 
-circumstances. Age of retirement at 55 years was fixed in the last century in Govern- 
ment service and had become the pattern for fixing the age of retirement every- 
where. But time in our opinion has now come considering the improvement in 
the standard of health and increase in longevity in this country during the las 
•fifty years that the age of retirement should be fixed a t a higher level, and we consider 

1. (1964) 1 L.L.J. 451. 405 : (1960) S.G.J. 281 : A.I.R. 1959 S.C. I279- 

2. (i960) 1 S.G.R. 348 : (1959) 2 L.L.J. .... 
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that generally speaking in the present circumstances fixing the age of retirement 
at 60 years would be fair and proper, unless there are special circumstances justifying 
fixation of a lower age of retirement. 

Now so far as the clerical and subordinate staff are concerned, we are of opinion 
that there is no reason for any difference in the age of retirement as between the 
•existing staff and the future staff. Their work is exactly the same, and in the 
circumstances there should be the same age of retirement. 

As to the factory workmen, it is urged that their age of retirement should be 
fixed at a lower level as work in the factory is more arduous than the work of clerical 
and subordinate staff, and in this connection reliance is placed on the decision of 
this Court in Jessop and Company 1 , where one age was fixed for clerical and subordi- 
nate staff and a slightly lower age was fixed for the factory workmen. Here again 
we are of opinion that generally speaking, there is no reason for making a difference 
in the age of retirement as between clerical and subordinate staff on the one hand and 
■factory workmen on the other, unless such differences can be justified on cogent and 
valid grounds. It is only where work in the factory is of a particularly arduous 
nature that there may be reason for fixing a lower age of retirement for factory 
workmen as compared to clerical and subordinate staff. This appears to ha\e been 
so in the case of Jessop and Company 1 , for that was a heavy engineering concern, 
where presumably work in the factory was much more arduous as compared to the 
work of clerical and subordinate staff. There might therefore have been then 
some justification for fixing a lower age of retirement for factory workmen in the 
■case of those factories where the work is of a particularly arduous nature. But the 
present company is a paints manufacturing company and there is in our opinion 
no reason to suppose that the work in the factory in the present case is particularly 
arduous as compared to the work of clerical and subordinate staff. We therefore 
think that even in the case of future factory workmen in the present concei n there 
is no special reason why the age of retirement should be fixed at a lower level. It 
is of course always possible for an employer to terminate the services of a workman 
iif he becomes physically or mentally incapable of working before the age of retire- 
ment, This power being there, there is no reason to suppose that there will 
be inefficiency in work on account of fixing the age of retirement at 60 years; on 
the other hand with the age of retirement at 60 years there will be added advantage 
that more experienced workmen will be available to the management and that 
would be a cause for greater efficiency. On the whole therefore we are of opinion 
that the age of retirement in the case of factory workmen also in the present company 
should be fixed at the age of 60 years. We therefore modify the award of the 
Tribunal and fix the age of retirement for the clerical and subordinate staff as well 
as for the factory workmen, whether existing or future, at the age of 60 years. 

We now turn to the gratuity scheme. Two points have been urged on behalf 
of the company in this connection. The Tribunal has fixed five years minimum 
•service in order to enable a workman to earn gratuity. This has been provided 
in the event of — (a) death of an employee while in service of the company, (b) 
discharge or voluntary retirement of an employee on grounds of medical unfitness, 

(c) voluntary retirement or resignation before reaching the age of superannuation, 

(d) retirement on reaching the age of superannuation, or (e) termination of service 
by the company for reasons other than misconduct resulting in loss to the company 
in money and property. The management objects to the minimum period being 
five years in the case of voluntary retirement or resignation before reaching the age 
•of superannuation. It is contended that gratuity schemes usually provide for a 
longer minimum of service in the case of voluntary retirement or resignation before 
reaching the age of superannuation. We think that there is substance in this 
contention. The reason for providing a longer minimum period for earning 
gratuity in the case of voluntary retirement or resignation is to see that worknien 
do not leave one concern after another after putting the short minimum sendee 
qualifying for gratuity. A longer minimum in the case of voluntary retirement 


i. (1964) 1 L.L.J. 451. 
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or resignation makes it more probable that the workmen would stick to the company 
where they are working. That is why gratuity schemes usually provide for a longer . 
minimum in the case of voluntary retirement or 'resignation. We may in this 
connection refer to The Express Newspapers (P.) Ltd. v. The Union of India 1 , where 
a short minimum for voluntary retirement or resignation was struck down. 


Again in The Garmen Cleaning Works y. Its ' Workmen 2 , io years minimum was 
prescribed to enable an employee to claim gratuity if. he resigned. - 


In The Management of Wenger and Company v. Their Workmen 3 , a distinction was 
made between termination of service by the employer and termination resulting 
from resignation given by an employee. In the first case the minimum was fixed, 
at 5 years; in the second the minimum period -was fixed at io years by this Court; 

We therefore modify the gratuity scheme in this regard and order that in the- 
case of voluntary retirement or resignation by an employee before reaching the- 
age of superannuation, the minimum period of qualifying sendee Tor gratuity 
should be ten years and not five years as prescribed by the Tribunal. 


The next point that has been urged on behalf of the management in this con- 
nection is that the tribunal has while fixing 2 1 days’ basic wage or salary as the 
quantum for gratuity for each completed year of service included dearness allowance 
in the words “ basic wage or salary ”. It is- urged that the usual pattern of gratuity 
scheme provides for gratuity on basic wages, and dearness allowance generally 
speaking is not included in basic wages for fixing the quantum of gratuity. It is 
further urged that by including dearness allowance within the definition of “ basic 
wages or salary” as given in the scheme in this case, the Tribunal has really more or 
less doubled the quantum of gratuity for each completed year of service. There 
is in our opinion force in this contention also. In May and Baker [India], Ltd. v. 
Their workmen 4 , the workmen claimed in this Court that gratuity should be fixed 
on gross salary. In that case the Tribunal had fixed the quantum on basic salary 
i.e., it had not included dearness allowance for this purpose and the reason given 
by the Tribunal for fixing the quantum of gratuity on basic salary was that the 
workmen in that case were getting double retiring benefit, namely both gratuity and 
provident fund. That view of the Tribunal was upheld by this Court. 

On the other hand, it has been urged that in some cases quantum of gratuity 
has been fixed on gross salary i.e., basic wages plus dearness allowance and in' this 
connection reference was made to British India Corporation v. The .Workmen*. . In 
that case this Court upheld the award of the Tribunal fixing gratuity on the basis of 
consolidated wages. This Court pointed out that the usual pattern was to fix. 
quantum of gratuity on the basis of basic wages but refused to interfere in that case 
because the practice in the concern in that case already existing was to fix gratuity 
on consolidated wages. 


In the present case also there is a provident fund scheme in force. So with the 
introduction of the gratuity scheme,' the employees will'be getting double retiring- 
benefit. In such circumstances we are of opinion that the Tribunal should not have 
defined basic wages so as to include dearness allowance. Besides as the gratuity 
scheme is being introduced for the first time in this concern, it would be proper- to. 
follow the usual pattern of fixing the quantum of gratuity on basic wages (excluding 
dearness allowance), specially when there is another retiring benefit in the shape 
of provident fund already existing in this concern. We therefore modify the awaict 
of the Tribunal in this respect and order that gratuity should be paid at the rate o 
2i days’ basic wages or salary for each .completed year of service, and tim baste, 
wages will not include dearness allowance or any other allowance. Subject o 
these modifications, the scheme framed by the Tribunal will stand. 


T (1958) S.rj.T. t t to *' ( mcnl STil? ’ to*' nt 
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The workmen have also assailed the gratuity scheme and their case is that 
■they should have been granted 30 days’ wages as prayed for by them instead of 
21 days’ basic wages fixed by the Tribunal. We do not think, there is any case for 
increasing the quantum of gratuity fixed by the Tribunal at 21 days’ basic wages 
as modified by us for each completed year of service, for there is a provident fund 
scheme also in force in this concern and the workmen are thus getting two retiring 
benefits. No other point has been pressed before us. 

We therefore partly allow the appeal of the company and make the two modifi- 
■cations in the gratuity scheme as indicated above. We also partly allow the 
appeal of the workmen and fix the retirement age for all workmen — existing or 
future — clerical, subordinate and factory workmen at 60 years. In the circumstances 
we make no order as to costs in both the appeals. 

K.G.S. Appeals partly allowed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, V. Rama- 
•swami, and P. Satyanarayana Raju, JJ. 

Binayak Swain . . Appellant* 

v. 

Ramesh Chandra Panigrahi and another • • Respondents. 

Civil Procedure Code (F of 1908), section 144— Scope— Plaintiff decree-holder himself purchasing properties 
sold in execution of an ex parte decree against defendant — Ex parte decree set aside on appeal and case remanded 
for re-trial — Application by defendant for restitution under section 144 — Such appliation coming for disposal after 
a fresh decree was passed in favour of plaintiff at re-trial — Defendant if entitled to restitution. 

In a suit by the plaintiff based on a promissory note an ex parte decree was passed against the 
■defendant, in execution of which some of the defendant’s properties were sold and purchased in Court 
auction by the plaintiff decree-holder himself. Thereafter, on appeal the ex parte decree.was set aside 
by the High Court and the suit was remanded for re-hearing and fresh disposal according to law. 
'Thereupon, the defendant fded an application under section 144 of the Civil Procedure Code, for res- 
titution of his properties purchased by the plaintiff. This application was stayed and came up for 
hearing after a fresh decree in favour of the plaintiff was passed at the re-trial and was confirmed by 
the High Court in Second Appeal. On the question whether the defendant was entitled to restitution 
•of his properties, it was argued that after the suit was re-tried a fresh decree was passed yn favour of 
•the plaintiff, which was eventually affirmed by the High Court, and that therefore, the defendant was 
not entitled to restitution under section 144 of the Civil Procedure Code. Rejecting this argument. 

Held, the defendant was entitled to restitution of the properties sold in execution’of the ex parte 
.decree, subject to equities in favour of the plaintiff, as at the time of the application for restitution, 
ithe decree in execution of which the properties were sold had been set aside. The defendant was 
-entitled to restitution notwithstanding anything which happened subsequently, as the right to claim 
restitution is based upon the existence or otherwise of a decree in favour of the plaintiff at the time 
■when the application for restitution was made. 

Case-law reviewed ; Lai Bhagwanl Singh v. Rai Sahib Lala Sri Kishsn Das, (1953) S.C.R. 559, dis- 
tinguished. 

The principle of the doctrine of restitution is that on the reversal of a decree, the law imposes an 
•obligation on the party to the suit, who received the benefit of the erroneous decree, to make restitution 
to the other party for what he has lost. This obligation arises automatically on the reversal or modi- 
fication of the decree and necessarily carries with it the right to restitution of all that has beenjdone 
•under the erroneous decree ; and the Court in making restitution is bound to restore the parties, so 
far as they can be restored, to the same position they were in at the time when the Court by its erro- 
neous action had displaced them from. 

The properties were purchased by the decree-holder himself in execution of the^c* parte decree 
and not by a stranger auction-purchaser. Therefore, after the ex parte decree was set aside in appeal 

* C.A. No. 804 of 1963. loth December, if 
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and after a fresh decree was passed on remand; die sale held in execution of the ex parte decree became 
imahd and the decree-holder who purchased the properties in execution of the invalid. decree was 
bound to restore to the judgment-debtor what he had gained under the decree which was subsequently 

Case-law discussed. ' * 


Appeal by Special Leave from the Judgment and Decree dated the 3rd January 
1961 of the Orissa High Court in appeal under Orissa High Court Order No » 
of 1959. ■ 0 


K. R. Chaudhuri, Advocate, for Appellant. 

C. B. Agaruwla, Senior Advocate, (B. Parthasaralhy, Advocate, arid 7 B* 
Dadachanji , O.C. Mathiir and Ravinder Narain , Advocates of 'Mis. J. B. Dadachann &' 
Co., with him), for Respondent No. 1. J 


The Judgment of the Court was delivered by 


Ramaswdmi, J .— This appeal is brought by Special Leave on behalf of the 
judgment-debtor against the judgment of the Orissa High Court, dated 3rd January 
1961, in Letters Patent Appeal No. 3 of. 1959. 

The deceased-plaintiff filed Original Suit No. 500 of 1941 against the appellant- 
defendant in the Court of the Additional Munsif, Aska, claiming Rs. 070 on the 
basis of a promissory note. The suit was dismissed on 17th August, 1942. The- 
plaintiff preferred an appeal No. 178 of 1942 before the District Judge who allowed 
the appeal and set aside the decree of the Munsif and decreed the suit ex parte oh 
9th March, 1943. Against this decree of the appellate Court, the appellant filed 
Second Appeal No. 100 of 1943 in the Orissa High Court which set aside the decree, 
of the District Judge on 1 ith November, 1946 and remanded the suit to the lower, . 
appellate Court for disposal. The lower appellate Court in its turn remanded the- 
suit to the trial Court by its judgment, dated nth April, 1947. In the meantime- 
the original plaintiff died and the present respondents were brought on record as 
his legal representatives. The suit was again dismissed by the trial Court on 29th . 
November, 1947, but on appeal the Additional Subordinate Judge set aside the 
judgment and decree of the Munsif on 30th November, 1948. The appellant 
carried the matter in Second Appeal No. 1 2 of 1 949 to the Orissa High Court which 
dismissed the appeal on 27th August* 1954. 

After the ex parte decree was passed in Appeal No. 178 of 1942 by the Districts. 
Judge on 9th March, 1 943, the plaintiff executed the decree, attached the properties 
in dispute and himself purchased the properties in Court auction. The plaintiff, 
also took delivery of the properties on 17th May, 1946 and since that date the 
respondents have been in possession of the properties and enjoying the usufruct.. . 
After the decree of the High Court, dated nth November, 1946, in Second Appeal 
No. 100 of 1943 the appellant made an application for restitution in the Court of 
the Additional Munsifin Miscellaneous Judicial Case No. 34 of 1947. , The plaintiff 
obtained a stay of the hearing of the Miscellaneous Judicial Case from the Court 
of the Additional District Judge but on 30th March, 1948, the order of stay was. 
discharged. In Givi! Revision No. 75 of 1948 the High Court also granted interim, 
stay in the proceedings in the Miscellaneous Judicial Case at the instance of the- 
plaintiff but the order, of stay was vacated by the High Court on 28th April, 1949.. 
Thereafter the present appellant got the Miscellaneous Judicial Case stayed tiff , 
disposal of his Second Appeal after remand. On 12th July, 1956, the Miscellaneous. 
Judicial Case was allowed by the Munsif and an order of restitution was made in. 
favour of the appellant. The respondents filed an appeal before the Subordinate 
Judge of Berhampur who allowed the appeal and set aside the order of. restitution 
The appellant took the matter before the High Court in Miscellaneous' Appeal' 
No. 24 of 1958 which was allowed by P.V. Balakrishna Rao, J., on 3rd October.. 
1958 and it was ordered that the restitution of the properties should be made to 
the appellant subject to the condition that he must deposit the amount decreed in 
favour of the plamtiff-decree-holder. The order of the learned Single Judge was,. 
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however, set' aside in Letters Patent Appeal by a Division Bench which held that 
the appellant was not entitled to restitution of properties sold in the execution case. 

The question presented for determination in this case is whether the appellant 
was entitled to restitution of his properties purchased by judgment-creditor in 
execution of the decree passed by the District Judge on the ground that the decree 
was set aside by the High Court and the suit was remanded for re-hearing and fresh 
disposal under the provisions of section 144 of the Civil Px'ocedure Code which 
states as follows : 

“ 144. (r) Where and in so far as a decree or order is varied or reversed, the Court of first ins- 
tance, shall, on the application of any party entitled to any benefit by way of restitution or otherwise, 
cause such restitution to be made as will, so far as may be, place the par-ties in the position which they 
would have occupied but for such decree or such part thereof as has been varied or reversed ; and for 
this purpose, the Court may make any orders, including orders for the refund of costs and for the pay- 
ment of interest, damages, compensation and mesne profits, which are properly consequential on such 
variation or reversal. ” 

On behalf of the respondents Mr. Agarwala made the submission that after the 
suit was re-heard a decree was passed in favour of the respondents and that decree 
was eventually affirmed by the High Court, and the appellant was, therefore, not 
entitled to restitution under the provisions of this section. We are unable to accept 
this argument as correct. The properties of the appellant were sold in execution 
at the instance of the respondents who were executing the ex parte decree passed by 
the District Judge on 9th March, 1943. In this execution case, the properties of 
the appellant were sold and the respondents got delivery of possession on 1 7th May, 
1946. It is true that the suit was eventually decreed after remand on 27th August, 
1954, by judgment of the High Court, but we are unable to accept the argument of 
the respondents that the execution sale held under the previous ex parte decree which 
was set aside by the High Court is validated by the passing of the subsequent decree 
and therefore the appellant is not entitled to any restitution. It is evident that 
the application for restitution was filed by the appellant in 1947 in Miscellaneous 
Judicial Case No. 34 of 1947 before the passing of a fresh decree by the High Court 
in the Second Appeal. At the time of the application for restitution, therefore, 
the appellant was entitled to restitution, because on that date the decree in execution 
• of which the properties were sold had been set aside. We are of the opinion that 
the appellant is entitled to restitution notwithstanding anything which happened 
subsequently as the right to claim restitution is based upon the existence or other- 
wise of a decree in favour of the plaintiff at the time when the application for restitu- 
tion was made. The principle of the doctrine of restitution is that on the reversal 
of a decree* the law imposes an obligation on the party to the suit who received the 
benefit of the erroneous decree to make restitution to the other party for what he 
has lost. This obligation arises automatically on the reversal or modification of 
the decree and necessarily carries with it the right to restitution of all that has 
been done under the erroneous decree; and the Court in making restitution is 
bound to restore the parties, so far as they can be restored, to the same position 
they were in at the time when the Court by its erroneous action had displaced them 
from. It should be noticed, in the present case, that the properties were purchased 
by the decree-holder himself in execution of the ex parte decree and riot by a stranger 
auction-purchaser. After the ex parte decree was set aside in appeal and after a 
fresh decree was passed on remand, the sale held in execution of the ex parte decree 
becomes invalid and the decree-holder who purchased the properties in execution 
of the invalid decree is bound to restore to the judgment-debtor -what he had gained 
under the decree which was subsequently set aside. The view that we have expressed 
is borne out by the decision of the Judicial Committee in Pjain-Ul-Abdin Khan v. 
Muhammad Asghar All Khan 1 , in which a suit was brought by the judgment-debtor 
to set aside the sale of his property in execution of the decree against him in force 
at the time of the sales, but afterwards so modified, as the result of an appeal to 
Her Majesty in Council, that, as it finally stood, it would have been satisfied without 
the sales in question having taken place. The judgment-debtor sued both those 
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-who were purchasers at some of the sales, being also holders of the decree to satisfy 
-which the sales took place, and those who wer ti bona fide purchasers' at other sales', 
mnder the same decree, who were no parties to it. The Judicial Committee held 
that, as against the latter purchasers, whose position was different from that of the 
^decree-holding purchasers, the suit must be dismissed. At page 172 of the Report 
:Sir B. Peacock observed as follows : 

“ It appears to their Lordships that there is a great distinction between the decree-holders who 
came in and purchased under their own decree, which was afterwards reversed on appeal, and the 
.bona fide purchasers who came in and bought at the sale in execution of the decree to which they were 
no parties, and at a time when that decree was a valid decree, and when the order for the sale was a 
valid order. ” 

The same principle has been laid down by the Calcutta High Court in Set Umedma! 
•and another v. Srinath Ray and another 1 , where certain immovable properties were 
sold in execution of an ex parte decree and were purchased by the’ decree-holder 
himself. After the confirmation of the sale, the decree was set aside under section 
108 of the Civil Procedure Code, 1882 at the instance of some of the defendants 
in the original suit. On an application under section 224 of the Civil Procedure 
■Code, 1882, having been made by a prior purchaser of the said properties in. exe- 
-cution of another decree, to set aside the sale held in execution of the ex parte 
■decree the defence was that the application could not come under section 244 of 
the Civil Procedure Code, 1882, and that the sale could not be set aside, as it had 
been confirmed. It was held by the Calcutta High Court the ex parte decree having 
been set aside the sale could not stand, inasmuch as the decree-holder himself 
■was the purchaser. At page 813 Maclean, C.J., stated ; 

“ As regards the second point, viz. , whether, notwithstanding the confirmation, the sale ought to 
be set aside, the fact that the decree-holder is himself the auction-purchaser is an element of considcr- 
. able importance. The distinction between the case of the decree-holder and of a third party being the 
auction-purchaser is pointed out by their Lordships of the Judicial Committee in the case of Nawab 
Zainalabdin Khan v. Mahommed Askhar AH 2 and also in the case of Mina Kumari Bibee v. Jagat Sattani 
.Bibee 3 which is a clear authority for the proposition that where the decree-holder is himself the 
auction-purchaser, the sale cannot stand, if the decree be subsequently set aside. I am not aware that • 
this decision which was given in 1883, has since been impugned. 

' The same view has been expressed in Raghu Jfandan Singh v. Jagdis Singh*, where it 
-was held that if an ex parte decree has been set aside, it cannot by any subsequent 
■proceeding be revived and if a decree is passed against judgment-debtors on re- 
hearing, it is a new decree and does not revive the former decree. The same opinion 
has been expressed in Abdul Rahaman v. Sarafat Ali s , in which it was pointed out that 
.as soon as an ex parte decree was set aside, the sale, where the decree-holder was. the 
purchaser, falls through and was not validated by a fresh decree subsequently, 
made. The same principle was reiterated by the Bombay High Court in Shivbai, 
.Kom Babya Swami v. Tesoo e . In that case, an ex parte decree was passed against the 
■defendant, in execution of which the defendant’s house was sold and purchased by 
the plaintiff-decree-holder. The ex parte decree was subsequently set aside ; but 
..at the re-trial, a decree was again passed in plaintiff’s favour. In the meanwhile 
the defendant applied to have the sale of the house set aside. It was held, in these 
■ circumstances, by the Bombay High Court that the previous sale of the house in 
execution under the previous decree which had been set aside should itself be set 
aside as being no longer based on any solid foundation; but subject in all the circum- 
stances to the condition that the defendant should pay up the amount due under 
'the second decree within a specified time. • 

On behalf of the respondents reference was made to the decision of this Court 
in Lai Bhagwant Singh v. Rai Sahib Lola Sri Kishen Das' 3 . But the ratio of that case 
has no application to the present case. It should be noticed that the decree in 
..that case was affirmed at all stages of the litigation except that the amount of the 
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decree was slightly altered from Rs. 3,88,300 and odd to Rs. 3,76,790 and odd which 
amount was ultimately decreed by the Privy Council in the appeal which the judg- 
ment-debtor preferred from the decision of the Oudh Chief Court which restored 
the decree of the Trial Judge who decreed a sum of Rs. 3,88,300. It was held by 
this Court that the Privy Council had merely restored the amended decree without 
altering the provisions as to payment by instalments or extending the time for pay- 
ment by instalments and its decree did not in any way alter the position of the parties 
as it stood under the amended decree, and, the sale was not in consequence of'any 
error in a decree which was reversed on appeal by the Privy Council and so the 
judgment-debtor was not entitled to restitution. In the present case the material 
facts are manifestly very different. 

For the reasons expressed, we are satisfied that the appellant is entitled to resti- 
ution of the properties sold in execution of the ex parte decree subject to equities to be 
adjusted in favour of the respondent-decree-holders. We order that the appellant 
should be restored back to possession of the properties sold in the execution case 
subject to the condition that he deposits the amouiit of Rs. 970 in the Court of the 
Munsif, Aska within two months from this date. If no deposit is made within this 
time this appeal will stand dismissed with costs. But if the appellant makes the 
deposit within the time allowed the sale of the properties in the execution cam will 
be set aside and the respondents wifi make over the possession of the properties sold 
to the appellant. The appellant will not be entitled to any past mesne profits but 
if the respondents do not deliver the possession of the properties the appellant will 
be entitled to the future mesne profits from the respondents from the date of deposit 
till the actual date of delivery of possession. Learned Counsel for the appellant has 
informed us that the deposit has already been made by the appellant in pursuance of 
the order of the learned Single Judge of the High Court, dated 3rd October, 1958. 
If the deposit has already been made the appellant will be entitled to take possession 
of the properties through the executing Court and to future mesne profits from the 
date of this judgment till the actual date of delivery of possession. 

We accordingly allow the appeal to the extent indicated above. In the cir- 
cumstances of the case we do not propose to make any order as to costs. 

V.K. Appeal allowed ; 

Restoration of properly ordered on term. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, 
M. Hidayatullah, V. Ramaswami and P. Satyanarayana Raju, JJ. 

Shitla Sahai Srivastava ' ... Appellant * 

v. 

The General Manager, North-Eastern Railway, Gorakhpur . . Respondent. 

Constitution of India (1950), Article 311 — Government servant’s name included in the panel for promotion to 
next higher post — Such inclusion stated to be provisional — Subsequent removal of the name of the Government ser- 
vant from the panel — If amounts to “ reduction in rank ”. 

The appellant who was holding the substantive post of Travelling Ticket Examiner was, after a 
written examination and viva voce test, included in the panel for promotion to the post of Travelling 
Ticket Inspector. The panel was published in the official gazette but a note was appended to the 
notification that the selection of the appellant was provisional. Subsequently the appellant’s name 
teas removed from the panel. The appellant claimed that the deletion of his name from the panel 
amounted to reduction in rank and that therefore the order was bad in law as he was not given an 
opportunity to defend himself, as required by Article 31 1 of the Constitution of India, before his name 
was removed. 
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r Held, the word ‘ provisional ’ was specifically noted against the name of the appellant which clearlv 
showed that he did not acquire a right to the, post ofTravelling. Ticket Inspector. The deletion ofhis 
name from the panel therefore did not attract the provisions of Article 31 1 of the Constitution of India. 
If a civil servant has a right to a particular rank, then the very redaction from the rank will operate as a 
penalty, for he will then lose the emoluments and privileges of that rank. - If, however, he has no right 
to the particular rank, his reduction from that rank to lii 3 substantive lower rank will not ordinarily be 
a punishment. . ■■ 

, y * - • {'•■•■ ■ • 

Dineskwar v. Chief Commercial Superintendent, A.I.R. igGoCal. 209, disapproved. 

Appeal by Special Leave from the Judgment arid Order, dated the 19th 
September, 1963, of the Allahabad High Court in Special Appeal No. 268 of 1963. 

S. P. iSVnAijiSenior Advocate ( Shaukat Husain, Advocate, with him) , for Appel- 
lant. ’V.. • 

Niren Do, Additional Solicitor-General of India (iT. S. Chawla and R. H. Dhebar, 
Advocates, with him), for Respondent. ■' 

The Judgment .of the Court was delivered by • 

Satyanarayana Raju, J . — This appeal by Special Leave, is against the judgment 
of a Division Bench, 'of the Allahabad High Court which affirmed the judgment 
of a Single Judge of that Court. The facts giving rise to this appeal may be shortly 
stated as follows: '. - 

The appellant had been in the service of North-Eastern Railway holding the 
substantive post of Travelling Ticket Examiner. The post of Travelling Ticket 
Inspector, which is the next, higher post- is a selection post.' Selection -is made 
by a Selection Board in accordance with the Promotion and Selection Rules (Non- 
Gazetted) framed under paragraph 158 of the Indian Railway Establishment Code, 
Volume I (hereinafter referred to as the Rules)-. Every year, an assessment. of the. 
number of vacancies that are' likely to occur during that yeards made. The Chief 
Commercial Superintendent is the 1 * appointing authority fori the post; of 'Ticket 
Inspectors. In accordance with rule 8 ( 7 ), eligible staff, up to four times the number 
of anticipated vacancies, shall be callefl up for written and viva voce tests. -After 
the examination and the interview, the Board prepares a panel and promotions 
are made from the said panel. 1 

’ In the year 1959, a Selection Board-for preparing a panel for the ex-Muzaffarpur 
region was constituted. There were, during that year, eight existing vacancies 
which were to be filled up immediately.! In .addition .a, panel of six was required 
to be drawn up. . It was also expected that there would be nine more vacancies 
on account of upgrading of posts but this did not Actually materialise. But, due 
to an incorrect .assessment, of the., anticipated number of vacancies, -92 persons were 
called up for examination, whereas 56 persons should have, been called up -for 
written and viva voce tests. --- V - '• 

There was- a written examination on 22nd February, 1959 arid 31st March, 
1959, and thereafter the Selection Board interviewed the candidates. As a result 
of the examination and the viva voce test, fhe Selection' Board prepared a panel. of 
fourteen persons’ and the appellant was given the twelfth rank in the panel. He 
was posted as Officiating Travelling Ticket 1 Inspector on or about 28th July, I960. 
The final list of persons brought on the panel was published in the Railway Gazette 
on 1st January, 1961 and the appellant was shown at serial No. 13 in that panel. 
But a note was appended to the notification stating that the selection of the appellant 
and five others was provisional. 

By a letter, dated 29th September, 1961, the Chief Commercial Superintendent, 
North-Eastern Railway, Gorakhpur, under the orders of the General Manager, 
the prescribed authority, deleted the name of the appellant and five others who 
were shown at serial Nos. 9 to 14 in the panel.'-,; ’ ' ‘ ‘ . 

On 28th November, 1961, the appellant filed a petition under Article 226 _of 
the Constitution for thejssue .of a writ of certiorari, impugning. the validity- of the 
order, dated 29th September, 1961, in and by which his name had been removed 
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from the panel. He contended that the deletion of his name from the 
indefinitely postponed his right of promotion and therefore amounted to a redu 
in rank. 

The respondents contested the petition. They averred that the name c 
appellant was deleted from the panel in accordance with Rules, that he he 
subsisting right to the post only by reason of the fact that his name was includ 
the panel, that the appellant and five other persons were called up for examin 
on an incorrect assessment of the number of vacancies. It was also contendc 
the respondents that the provisions of Article 311 were not attracted. 

By judgment, dated 14th March, 1963, the learned Single Judge disn 
the writ petition filed by the appellant. He held that the deletion of the appel 
name from the panel did not amount to reduction in rank under Article 31 ' 
that therefore he was not entitled to the notice prescribed by that Article, 
learned Judge also held that the appellant had not established that the decisi 
the respondent amounted to a violation of any Constitutional provision or stat 
rule. 

The appellant preferred an appeal which was summarily dismissed by a Di 1 
Bench. An application for leave to appeal to this Court was also rejected. X 
upon, the appellant obtained Special Leave from this Court. 

In support of the appeal, it is contended for the appellant by Mr. S. P. £ 
that the deletion of the appellant’s name from the panel amounted to a redi 
in rank and that the order was bad in law for the reason that the appellant w; 
given an opportunity to explain or defend himself before his name was deleted 
the panel. Now, as has been explained by this Court in Parshotam Lai Dkin, 
The Union of India 1 , the expressions * dismissal £ removal ’ or c reduction in : 
are technical words taken from the Service Rules \vhere they are used to denoi 
three major categories of punishments. 

The question for determination is whether the deletion of the appel 
name from the panel amounts to a reduction in rank within the meaning of A 
311. Mention has already been made of the fact that the panel was prepared 
the Rules. Rule 8 lays down the procedure to be followed by the Selection I 
Sub-rule (7) of that rule reads : 

“ Eligible staff upjto 4 times the number of anticipated vacancies as defined below shall be 
up for written and/or viia lOce test ' 

Under the above rule, eligible staff up to ‘four times the number of antici 
vacancies should be called for written and viva voce test. The vacancies to be 
up were 8 and in addition a panel of 6 was required to be drawn up; thus ft 
14 persons to be included in the panel, 56 eligible staff were to be called, 
account of ah incorrect assessment of the anticipated vacancies. 92 persons 
called to take the promotion examination. The appellant’s number in the el: 
staff was after 56 and, but for the mistake, he would not have been called ft 
examination. 

Rule II provides that panels for selection posts framed by a duly consti 
Selection Board and approved by the competent authority shall not be cancell 
amended without reference to an authority next above the one that approv 
the panel. Now, the panel was prepared by the Chief Commercial Superinten 
Gorakhpur, who was subordinate to the General Manager, North-Eastern Ran 
The panel, as originally drawn, was subsequently amended by the Chief Cornmt 
Superintendent under instructions from the General Manager. This W£ 
accordance with rule 1 1 . 

In the final list of the personnel included in the panel, the names of Sahai 
Ramanand were included. The name of the first of them was included by re 
Of the fact that his marks were not correctly totalled up and the second was inch 
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lay. reason of the fact , that He belonged to the Scheduled Caste. .'. The • complaint - 
made by. the appellant is that by . reason of the inclusion of the said two persons in' 
-the final panel of Travelling Ticket Inspectors there was no post in which he. could 
be kept and he was therefore reverted till another vacancy occurred, that by reason 
of the deletion of his namefromthe panel it would be necessary for hiin to appear •, 
before another . Selection Board and until his name^ was again brought into the 
panel he would have no chance of being promoted to’ the post of Travelling Ticket 
Inspector. . ' . . . 

It is to be noted that in the pan'el prepared by the Selection Board the word 
c provisional ’ was specifically noted against the name of the appellant which 
■clearly shows that he did not acquire a right to the post. The deletion of his name : 
from the panel therefore does not attract the provisions of. Article 311. If a civil 
servant has a right to a particular, rank, then the very reduction from that rank, 
-will operate as a penalty, for he will then lose the emoluments, and. privileges of 
that rank. If, however, he has no right to ,the particular rank,, his reduction from 
an officiating higher rank to his substantive lower rank will not ordinarily be a 
punishment; vide Dhingra’s ease 1 . It is no doubt true that in the said case it has 
been held that when reversion entails penal consequences, it would be : reduction 
in rank, but the instant case is not one in which penal consequences have been 
-visited on the appellant. 1 


Learned Counsel for the appellant has relied upon the decision of a Single . 
Judge of the High Court of Calcutta as supporting his contention that the deletion 
of the appellant’s name from the panel would amount to a reduction in rank. That 
-decision is reported as Dineshwar v. Chief Commercial Superintendent, Eastern Railway 2 .' 
At page 211, the learned Judge observed : ’ ■ 

“ The question is whether the striking of the petitioner’s name from the panel, has affected his 
tfuture right of promotion. In my opinion, the inescapable conclusion is that it has so affected the 
petitioner. As I have mentioned above, promotion from Class III post to a Glass II post is to be done 
according to the recommendations made by Selection Boards. Where there is such a list or a pancl, 

then a person not in the list cannot hope to be promoted It is implied, that in order to have 

.a chance of promotion, the petitioner would have to be in the selection list, that is to say, in the 

panel But with regard to the second contention, viz., that the striking out of his name from the ' 

panel affected his chances of future promotion, it is a point of substance and must be upheld.’ What', 
-the authorities should have done before striking out the name of the petitioner from the panel was 
to give him an opportunity of showing cause as to why his name should not be struck off from the 
panel and theorder could only be made after giving the petitioner an opportunity ofbeing heard.” 

We are of opinion that this is not a correct statement of the law, in view of the decision, 
of this Court in High Court, Calcutta v. Amal Kumar Roy*. There the facts were these. 
The respondent was a Munsif in the West Bengal Civil Service (Judicial). . When 
the cases of several Munsifs came up for consideration before -the High Court for 
inclusion of names in the panel of officers to officiate as Subordinate Judges, the . 
respondent’s name was excluded. He. was told by the Rsgistfar of the Court j on 
.a representation made by him, that the Court had decided to consider his case 
after a year. As the result of such exclusion, the respondent, who Was then the 
seniormost in the list of Munsifs, lost eight places in the cadre of Subordinate Judges 
before he was actually appointed to act as an Additional Subordinate Judge. 
He filed a suit praying that a declaration might be made that he occupied the same 
position in respect of seniority in the cadre of Subordinate Judges as he would have 
done if no supersession had . taken .place. His case, in substance, was that as a 
result of the High - Court’s order he was reduced by eight places in the list of Subordi- 
nate Judges, and that in law amounted to, reduction in rank within the meaning 
■of Article 311 ( 2 ) of the Constitution. ; This Court held at page. 453 as follows : - 

«* In our opinion, there is no substance in this contention because losing, places in the same cadre, 
namely, of Subordinate Judges does not amount to reduction in rank, within the meaning of Article 
0.11 (q)’ The plaintiff sought to argue that * rank’, in accordance with . dictionary meaning, signifies 
•‘relative position or status or place’, according to Oxford English Dictionary^ The word ‘rank ’ can be 
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and has been used in different senses in different contexts. The expression ' rank ’ in Article 31 : (a) 
has reference to a person’s classification and not his particular place in the same cadre in the hierarchy 
of the service to which he belongs. Hence, in the context of the Judicial Service of West Bengal, 
‘reduction in rank’ would imply that a person who is already holding the post of a Subordinate Judgo 
has been reduced to the position of a Munsif, the rank of a Subordinate Judge being higher than that 
of a Munsif. But Subordinate Judges in the same cadre hold the same rank, though they have to be 
listed in order of seniority in the Civil List. Therefore, losing some places in the seniority list is not tan- 
tamount to reduction in rank. Hence, it must be held that the provisions of Article 3 1 1 (2 ) of the Consti- 
tution are not attracted to this case. ” 

This decision has established the following principle, viz. , the expression e rank r 
in Article 31 1 (2) has reference to a person’s classification and not his particular 
place in the same cadre in the hierarchy of the service to which he belongs and there- 
fore losing some places in the seniority list is not tantamount to reduction in rank 
within the meaning of Article 311 (2) of the Constitution. 

It is perhaps true that the hopes of the appellant were raised by reason of the 
inclusion of his name in the panel. It is also true that the respondent made an 
incorrect assessment of the anticipated number of vacancies, but the fact remains 
that his inclusion in the panel was expressly stated to be provisional. The appellant 
cannot therefore complain of any infraction of the guarantee given by the Consti- 
tution to Government servants. 

The appeal fails and is dismissed. In all the circumstances of the case, there 
will be no order as to costs. 

V .K. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — K. Subba Rao, J. C. Shah and S. M. Sikri, JJ. 

Master Construction Co. (P.) Ltd. . . Appellant * 

v. 

The State of Orissa and another - ^ . . Respondents. 

Constitution of India (1950), Article 136 — Party who has not exhausted all his other remedies — If can invoke 
Article 136. 1 , . 

Orissa Sales Tax Rules (1947), rule 83 — Scope of jurisdiction of Commissioner of Sales Tax under. 

Article 136 of the Constitution of India confers a discretionary appellate jurisdiction on the Sup- 
reme Court against any order passed by any Tribunal in the territory of India. The said jurisdiction is 
not subject to any condition that the party who seeks Special Leave to appeal to the Supreme Court 
from such order, should exhaust all his other remedies. The existence of a statutory remedy to such a 
party however, may persuade the Supreme Court not to give leave to appeal to the party . 

An appeal filed under Article 136 of the Constitution of India, from an order of the Commissioner 
of Sales Tax in revision, under the Orissa Sales Tax Act, 1947 (which does not provide for a further 
remedy against such order of the Commissioner), cannot be thrown out on the ground that the appel- 
lant had not exhausted his remedy under Article 226 of the Constitution of India, as the High Court’s 
jurisdiction under Article 226 is discretionary and the scope of the jurisdiction is rather limited. 

Rule 83 of the Orissa Sales Tax Rules, 1947, provides a summary remedy within a narrow com- 
pass. The jurisdiction of the Commissioner of Sales Tax under this rule is limited and is confined only 
to the correction of arithmetical or clerical mistakes or any error apparent on the face of the record 
arising or occurring from accidental slip or omission in an order passed by him. An arithmetical 
mistake is a mistake of calculation; a clerical mistake is a mistake in writing or typing. An error arising- 
out of or occurring from an accidental slip or omission is an error due to a careless mistake or omission 
unintentionally made. There is another qualification, namely, such an error shall be apparent on the- 
face of the record, that is to say, it is not an error which depends for its discovery, on elaborate argu- 
ments on questions of fact or law. The accidental slip or omission is an accidental slip or omission 
made by the Court. The obvious instance is a slip or omission to embody in the order something which 
the Court in fact ordered to be done. This is sometimes described as a decretal order not being in. 
accordance with the judgment. But the slip or omission may be attributed to the Judge himself. He: 
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• -may say something or omit to say something which he did not intend.to say or omit. . This is described 
as a slip or omission in the judgment itself. But, however wide the said expressions are'construed, they 
cannot countenance a re-argument on merits on questions of fact or law, or permit a party to [raise hew 
Arguments which he has hot advanced at the first instance. That is the scope of rule 83 . 

Where an order for refund of sales tax recovered from an assessee, is made by the Commissioner 
of Sales Tax erroneously, because the Department had not raised before him arguable questions of 
limitation and Construction' of documents, the wrong conclusion arrived at by the Commissioner can* 
not be said to be an error arising or accruing from an accidental slip or , omission. Nor can it be consi- 
dered as an error apparent on the face of the record for the decision depends upon considerations of 
•arguable questions of fact and law. • In such a case, the Commissioner has no power, under . rule 83 
•of the Orissa Sales Tax Rules, to re-hear arguments on those questions which were not raised before 
him in the first instance, and come to a conclusion different from which he arrived on the earlier 
■occasion. • 


Appeal by Special Leave from the Order, dated the 24th September, 1963, of 
the Commissioner of Sales Tax, Orissa, at Cuttack, made under rule 83 of the 
Orissa Sales Tax Rules, 1947. 

A. V. Visioanatha Sastry , Senior Advocate {B. P. Maheshwari, Advocate, .. 
•with him), for Appellant. 

V. D. Makajan and R. J\f. Sackthey, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Subba Rao > J . — This appeal, by Special Leave, raises the scope of the jurisdiction . 
of the Co mmi ssioner of Sales Tax under rule 83 of the Orissa Sales Tax Rules, 1947. 

The facts may be briefly stated. The appellant is a private limited company 
carrying on business mainly as building Contractors in the State of Orissa. He was 
a registered dealer under the provisions of the Orissa Sales Tax Act, 1947, hereinafter 
called the Act. He .was assessed to sales tax under section 12, sub-section (4) of the 
Act in respect of all quarters ending on and in between 30th June, 1949 to 31st 
March, 1954. He was also assessed to sales tax under section 12, sub-section (8) of the 
Act in respect of all quarters ending on and between the dates 30th September, 1949 
to 31st March, 1950. Towards the said assessment,, between 6th December, 1950 to 
June, 1954, he paid by way of sales tax sums amounting to Rs. 53,220-14-0. On 
27th August, 1954, on the basis of the decision of tire Supreme Court in the case of 
State of Madras V. Gannon Dunkerley & Co. 1 , the appellant filed a petition in the High 
Court of Orissa under Article 226 of the Constitution of India for a writ of certiorari 
to quash the said assessments. On 22nd April, 1958, the said High Court quashed 
the said assessments and directed refund of that portion of the tax which was not barred 
hy limitation on the date of the filing of the said application. On 9th July, 1958 
■the appellant filed an application before the Sales Tax Officer for the refund of the 
amounts payable to him in view of the said decision. On 15th May, 1961, the Sales 
Tax Officer while holding that the appellant was entitled to the refund of the amounts 
paid by him, rejected his application on the ground that it was filed only by one of 
the directors whereas it should have been filed jointly by all the parties. On 
5th May, 1962, the Commissioner of Sales Tax, respondent No. 2 in this appeal, in a 
revision filed against the said order, set aside the order of the Sales Tax Officer and 
held that the appellant was entitled to the refund applied for and directed the said 
Officer to issue refund payment orders as early as possible. On 5th January, 1963, 
the said Commissioner issued a notice to the appellant under rule 83 of the said Rules 
calling upon him to show cause why the order dated 15th May, 1962, should not 
he reviewed. On 24th September, 1963, the said Commissioner reviewed his pre- 
vious order and held that the appellant would be entitled to refund of the taxes paid 
subject to the disallowances made in 'his order. Hence the present appeal. 

Mr. Mahajan, the learned Counsel for the respondents, raised a preliminary 
■objection to the maintainability of the appeal on the ground that the appellant could 

1. - (1958) 2 M.L.J. (S.C .166 : (1958) 2 An. .S.G.R. 379 : A.I.R. 1958 S.C. 566. 

•W.R. (S.C.) 66: (1958). S.C.J. 696: (1959) .. . • 
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not file the appeal unless it had exhausted the remedy under Article 226 of the Consti- 
tution of India. There are no merits in this contention. Article 136 confers 
a discretionary appellate jurisdiction on this Court against any. order passed by any 
Tribunal in the territory of India. Tire said jurisdiction is not subject to any condi- 
tion that the party who seeks Special Leave of this Court to appeal from such order, 
to exhaust all his other remedies. The existence of a statutory remedy to such a 
•party may persuade this Court not to give leave to appeal to the party. In the 
present case, the Act does not provide for a further remedy against the order made 
by the Commissioner in revision. Under Article 226 of the Constitution of India, 
the High Court’s jurisdiction is discretionary and the scope of the jurisdiction, in view 
•of the decisions of this Court, is rather limited. In the circumstances, we do not 
see any justification to throw out this appeal on the ground that the appellant has 
not exhausted all his remedies. 


On the merits, Mr. Viswanatha Sastry appearing for the appellant, raised before 
us two points : (1) Under rule 83 of the Rules the jurisdiction of the Commissioner 
is very limited in that he can only correct arithmetical and clerical mistakes and 
errors apparent on the face of the record arising from an accidental slip or omission. 
IBut the Commissioner in the instant case, practically re-heard the revision and 
came to a conclusion different from that which he had arrived on the earlier occasion. 
(2) Tire conclusions arrived at by the Commissioner are not correct both on law 
.and on facts. 


Mr. Mahajan contended that the order made by the Commissioner was within 
the scope of his jurisdiction for he had only reviewed the previous order in respect 
-of the amounts not paid by the appellant to the Sales Tax authorities and in respect 
of those amounts directed to be repaid under a misapprehension that the said 
amounts were the subject-matter of the appeals against the orders of assessment, and 
■the application in respect thereof was within time. 

Mr. Mahajan attempted to take us through the particulars and details of such 
payments, but we did not permit him to do so as nothing would turn upon the 
said details to show whether the Commissioner had jurisdiction or not in reviewing 
his own order. If he had not, the fact that his order was not correct on facts would 
be quite irrelevant for the disposal of this appeal. 

The material part of rule 83 of the said Rules reads ; 

“ The Commissioner of Sales Tax may at any time correct any arithmetical or clerical 

mistakes or any error apparent on the face of the record arising or occurring from accidental slip -or 
■omission in an order passed by him, or it.” 


"Rule 83 provides a summary remedy within a narrow compass. The jurisdiction 
of the Commissioner under this rule is limited and is confined only to the correction 
of mistakes or omissions mentioned therein. An arithmetical mistake is a mistake 
of calculation; a clerical mistake is a mistake in writing or typing. An error arising 
out of or occurring from an accidental slip or omission is an error due to a careless 
mistake or omission unintentionally made. There is another qualification, namely, 
such an error shall be apparent on the face of the record, that is to say, it is not an 
error which depends for its discovery, on elaborate arguments on questions of fact 
•or law. The accidental slip or omission is an accidental slip or omission made by 
the Court. The obvious instance is a slip or omission to embody in the order some- 
thing which the Court in fact ordered to be done. This is sometimes described as 
•a decretal order not being in accordance with the judgment. But the slip or 
omission may be attributed to the Judge himself. He may say_ something or omit 
to say something which he did not intend to say or omit. This is described as a 
slip or omission in the judgment itself. The cause for such a slip or omission may 
be the Judge’s inadvertence or the Advocate’s mistake. But, however •mde ne 
said expressions are construed, they cannot countenance a re-argument on men s 
on questions of fact or law, or permit a party to raise new arguments whic c a 
not advanced at the first instance. If thatwas the scope of rule 83, the question 
<v?hether the Commissioner’s order is within its scope. , 
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,.Gn 1 5th May, .1961, the Sales Tax. Officer; dismissed- the, application filed by 
: . the. dealer for refund. Though he held that the appellant was entitled for refund 
he dismissed the application on the ground that. it was signed only by one of the* 
directors., In, the ; , appeal filed by the ; appellant .against the said order., to the 
, Commissioner, the Com m issioner by his order dated 15th May, - 196s,, came to the 
conclusion that the appellant was, entitled to the refund applied for and the Sales 
Tax Officer, went wrong in rejecting the said, application for refund. A perusal 
of the order shows that the Commissioner had looked into the connected assessment 
record and came to' the conclusion that, in view, of the. Supreme Court judgment 
and the order made by the, Sales Tax Tribunal* Orissa, the appellant was entitled 
to the refund. But, in his order dated 24th September, 1 963, he practically re-heard 
the entire matter both on facts and on law and came to the conclusion that a part 
of the money, directed to be refunded by his earlier order, should not be refunded. 
He has dealt with five items. Item (a) relates to the assessment for the quarters 
ending 30th September, 1 949 made under section 12 (1) of the Act and the assessment 
made under section 12 (7) for the quarters ending 31st December, 1949 to 31st March,, 
1950. He made a distinction between assessments made under section 12 (1) and 
section 12 (7) of the Orissa Sales Tax Act and held the period of limitation would 
commence from the date of the orders made thereunder respectively. So holding, 
he came to the conclusion that the assessments under section 12 (7) were made 
final by November, 1951; and an application for refund of the said amounts 
covered by the said assessments was barred by limitation. In respect of assessments 
made under section 12 (1), except in regard to Rs. 299-11-0, he held the claim was 
barred by limitation. In regard to item (£), as it is a clear mistake, the learned 
Counsel for the assessee conceded both in the Court, below and before us that the 


amount covered by that item may be disallowed. Item (c) relates to the assessments 
made for the quarters ending 31st March, 1952, 30th June, 1953, 30th September, 
1953, 13th December, 1953 and 13th February, 1954. Those assessments were 
set aside by the first appellate authority by its order dated 28th May, 1958. But . 
the Commissioner held that the admitted tax paid before the orders of assessment 
was not the subject-matter of appeals and therefore the amount paid towards the 
admitted tax was not refundable. The contention of the assessee was that as the; 
appellate authority had set aside the entire assessment, the assessee would be entitled 
to a refund of the entire tax, whether paid before or after the order of assessment. 


Item (d) relates to the assessment for the quarters ending 30th September, 
1950 to 31st December, 1951 and 30th June, 1952 to 31st March, .1953 (10 quarters 
excepting quarter ending 31st March, 1952). On the same reasoning adopted., 
by the Commissioner in respect of item (c), he held that, in regard to the amounts 
paid before the assessment the assessee was not entitled to a refund of the same., 
On behalf of the assessee, it was contended that as the assessment orders were set 
aside he was entitled to refund of the amounts whether paid before or after the orders 
setting aside the assessments. Item (e) relates toi-efund of taxes paid in respect of 
Puri II and Cuttack II Circles. That part of. the order was not questioned before 
us. ' . . ... • 

It is therefore clear that the Commissioner reviewed his previous order which 
was passed on merits mainly on two grounds: (i) that the application for refund 
in respect of certain amounts was barred by limitation; and (ii) the assessee was not 
entitled to a' refund of the amounts paid before the assessment orders were made 
on the ground that the said .amounts were not the subject-matter of" the appeals 
wherein the assessments were set aside. . Both the question of limitation as wen as 
the question of construction of the appellate orders and the impact of those orders 
on the amounts paid towards tax before the assessments were arguable questions 0 
fact and law. The Department should have raised the said, questions before tnc 
Commissioner at the time he first made' the order directing refund of the amoun-- 
claimed by the assessee.' The wrong conclusion, if any,' arrived at by- the .uommi . 
sioner in his earlier order, because of the fafct that the said two 1 argumepts ' VCI "? 
advanced before him, cannot be said to be errors apparent oh the face 01 c r 
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arising or accruing from an accidental slip or omission. The errors, if any, arose 
because the Department did not raise those points before the Commissioner. They 
were also errors not apparent on the face of the record for the decision depends 
upon consideration of arguable questions of limitation and construction of documents. 
Indeed the Commissioner re-heard arguments and came to a conclusion different 
from that which he arrived on the earlier occasion. This is not permissible under 
rule 83 of the Rules. 

In this view, it is unnecessary to consider the argument advanced by Mr. Sastry 
that the application for refund was not barred by limitation as the final orders in 
regard to the assessments was made by the Tribunal only in the year 1958 . 

In the result, the order of the Commissioner is set aside, except in regard to 
to items (6) and (e) mentioned in paragraph 7 of his order. In the circumstances,, 
there will be no order as to costs. 

V.K. • Order accordingly. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao, Chief Justice , J. C. Shah, S. M. Sikri., 
V. Ramaswami and C. A. Vaidialingam, JJ. 

The State of Uttar Pradesh .. Appellant * 

v. 

Madan Mohan Nagar . . Respondent. 

Civil Service Regulations (as amended by Uttar Pradesh Government), Article 465 -A read with Rote (1) — 
Order of compulsory retirement — If amounts to dismissal — Test. 

Constitution of India (1950), Article 31 1 — Applicability. 

An order of compulsory retirement under Article 465-A and Note ( 1) thereof, of the Civil Service- 
Regulations (as amended by the Uttar Pradesh Government) which clearly states that the officer con- 
cerned ‘has outlived his utility’, clearly attaches a stigma to him and any person who reads the order 
would immediately consider that there is something wrong with him or his capacity to work. In the 
circumstances the order of compulsory retirement must be held to be an order of dismissal and not a 
mere order of discharge. The test to decide whether the order is one of mere discharge or amounts to 
dismissal is to find out whether the order of compulsory retirement cast an aspersion or attach a 
stigma to the officer when it purports to retire him compulsorily. Where a stigma is attached the 
order would be a punitive order. 

Abdul Ahmad v. The Inspector-General of Police, U.P., A.I.R. 1965 All. 142 (F.B.), overruled. 

The question whether Article 465-A, Note (1) violates Article 31 1 of the Constitution was not 
argued and therefore left open. 

Appeal by Special Leave from the Judgment and Order, dated the 25th July, 
I 9 ^ 3 > °f the Allahabad High Court in Special Appeal No. 431 of 1962. 

S. V. Gupte, Solicitor-General of India and C. B. Agarwala, Senior Advocate,. 
( 0 . P. Rana , Advocate, with them), for Appellant. 

J. P. Goyal and B. P. Jha, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Sikri, J . — The respondent, Shri Madan Mohan Nagar, filed a Writ Petition 
in the High Court of Judicature at Allahabad for quashing the order of compulsory 
retirement dated 28th July, i960, passed against him. The order of compulsory 
retirement was in the following terms : 

“ I am directed to say that the Governor has been pleased to order in the public interest under 
Article 465-A and Note (1) thereof of the Civil Service Regulations, the compulsory retirement with 
effect from ist September, i960, of Sri Madan Mohan Nagar, Director, State Museum, Lucknow, who 
completed 52 years of age on 1st July, i960, and 28 years and 3 months of qualifying sen-ice on 
3jst May, i960, as he has outlived his utility." . , . 


*C.A. No. 997 of 1965. 

scj— 103 


5th January, 1967. 
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The learned Single' Judge who heard the Petition quashed the order on the • '.'■ 
-ground that . r' , ' .V. 

Rule 465 of the Civil Service Regulations as amended by the U.P. Government while providing 
r 3 criterion for the guidance of Government when inflicting compulsory retirement on a Government 
.servant nevertheless violates the guarantee of equality of opportunity in matters relating to employ- 
ment under Article 16 (1) ” ' ‘ 0 " . 

■of the Constitution. He further held that the order inflicting compulsory retire- 
.ment on the petitioner was invalid because it was passed in violation of the principles 
-of natural justice. 


The State appealed and the Division Bench on appeal upheld the order passed 
by the learned Single Judge on the ground that the order of compulsory retirement 
“was passed in violation of the provisions of Article 3 1 1 of the Constitution and was, 
therefore, ultra vires. The State having obtained Special Leave, the appeal is 
now before us. ] 

Before we deal with the arguments of the learned Counsel for the appellant, 
•we may give a few facts and set out Article 465-A and Note (1) thereof of the Civil 
Service Regulations, as amended by the Government of Uttar Pradesh. The 
facts, in brief, are that the respondent was first appointed in 1931 on one year’s - 
probation to the post of Custodian, Sarnath Museum, Banaras, under the Archaeo- ' . 
logical Department of the Government of India. In 1939, he was posted to Mathura 
Museum as Curator, and he was appointed substantively to this post from 5th 
January, ig4i, Later, he was appointed on the recommendation of the Provincial 
Public Service Commission as Curator of the State Museum, Lucknow, on a scale v 
of pay Rs. 250 to Rs. 85 o. The post of Curator was upgraded to the post of Director, 
State Museum, Lucknow, in the U.P. Educational Sendee, Senior Scale, and the ■ 
respondent was appointed to it. Thereafter the respondent continued in service 
as Director of State Museum, Lucknow, until he was compulsorily retired by the ; 
order of the Government, dated 28th July, i960, which has already been set out / 
■nbove. It is common ground that no enquiry as contemplated by Article 311 (2) 
-was held. * .. " , | 


The relevant part of Article 465-A of the Civil Service Regulations is in the . : 
following terms : 

“ Government retains the right to retire any Government servant after he has completed 25 years 
qualifying service without giving any reasons, and no claim to special compensation on this account 
•shall be entertained. . ‘ 

This right shall only be exercised by Government in the Administrative Department when it is , 
in the public interest to dispense with the services of Government servant who has outlived his usefui- 
-n ess.” 


The learned Solicitor General, who appears on behalf of the appellant has urged 
that the fact that the impugned order of compulsory retirement states the reason 
■for compulsory retirement, namely, that the respondent had outlived his utility 
does not lead to the conclusion that the order amounts to dismissal or removal 
"because in every case of compulsory retirement it is implied that the person J s 
•compulsorily retired had outlived his usefulness. He refers to Shyam Lai v. The 
.1 State of Uttar Pradesh 1 , and says that in that case it was implied that Shyam .Lai was 
not fit to be retained in service. We are unable to read Shyam Lai’s case 1 in that 
manner because the Court expressly said at p. 41, as follows : 

“ It is true that this power of compulsory retirement may be used when the authority exercising 
this power cannot substantiate the misconduct which may be the real cause for taking the action hut 
what is important to note is that the direction in the last sentence in Note 1 to Article 465-A makes » 
abundantly clear that an imputation or charge is not in terms made a condition for the exercise ol tn 
•power. In other words, a compulsory retirement has no stigma or implication of misbehaviour or 
incapacity.” , . 

In the present case there is not only no question of implication but a clear statement 
appears on the face of the order that the respondent had outlived his utility^m o tiier 
•words, it is stated that he was incapacitated from holding the post of Director,, 


1. .. (1954) 1 M.L.J. 730: 


(I954-) S.C.J.493 : (1955) 1S.C.R.26 : A.I.R. 1954 S - G - 369.. 


807 


J] STATE Of VS. MADAN .MOHAN NAGAR (««, X). 

sM-^-siiSS 

^Sir^ <hc principle applied in »* v. 

to that 1. a case of a temporary servant, bn. .bat does not matter. 
The order in that case reads as follows : 

•’ Shrijagdish Mitter, a temporary 2 nd Division Clerk of this ^ftftXceof Sfargc^vith 
-able to be retained in Government service is hereby served with a monrn s none 
effect from ist November, I94g.” 

Gajendragadkar, J., as he then was, speaking for the Court, said : 

“ No doubt the order parpens to be one of dfectrrttgc Mtd ^ srtdrcMr ^ f^ rr ^ 1 J° it lll ^^ w ^ r ° s 

ment sendee, it expressly casts a stigma on the appellant and m that sense mu 
•of dismissal and not a mere order of discharge.” 


later, he observed : 

“ It seems that anyone who reads the order in a reasonable way, would naturally conclude that 
the appellant was found to he undesirable and that must necessarily import an element 01 punis 1 
which is the basis of the order and is its integral part. When an authority wants to terminate the ser- 
vices of a temporary servant, it can pass a simple order of discharge without casting. any aspersion ngains 
the temporary servant or attaching any stigma to his character. As soon as jt is shown that the 
eider purports to cast an aspersion on the temporary servant, it would be idle to suggest that the order 
is a simple order of discharge. The test in such cases must be : docs the order cast aspersion or 
attach stigma to the officer when it purports to discharge him ? If the answer, to. this question is m the 
affirmative, then notwithstanding the form of the order, the termination of service must he held. Hi 
substance, to amount to dismissal,” 

It seems to us that the same test must apply in the case of compulsory retire- 
ment, namely: does the order of compulsory retirement cast an aspersion or attach 
a stigma to the officer when it purports to retire him compulsorily ? In. the present 
■case there is no doubt that the order does cast a stigma on the respondent. 

Mr, Gupta relies on T. G. Shivacharana Singh v. State of Mysore*. But this case 
does not assist him because it does not appear that the order in that case contained 
any stigma, and under Rule 285 of the Mysore Civil Service Rules, 1958, retirement 
could be. effected if.it was considered necessary in the public interest. There was 
no question of requiring that there should be a finding that the Government officer 
had outlived his utility. 


In Ram Parshad v. Stale of Punjab 3 , no such question appears to have been 
•argued. In para. 32 of the judgment Satyanarayana Raju, J., while considering 
. Rule 2 7 of the Staff Rules, reproduced an extract from the judgment 
?i Molt Ram Deka v. JV, E. Frontier Railway' 1 . We will presently consider 

the effect of the decision in Deka's case 4 . 


p. , T £ use* Moti Ram Deka, who was a peon employed by the North 

S,!nr';A R f , i- ay ’ 1 S h M 1IenB l- d "S otder of termination of hit Jvices tmdc “ 
rule 148 of the Indian Railway Establishment Code on the ground that the said 

SSSs#"- i w - acuaLs as? i 

ist w FZr&sd&tfsr ? ^ s 

Sl^aling with 
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.who' delivered a concurring judgment, also reviewed the cases, .hut -he preferred 
to follow the principle laid down in Parshotam Lai Dhingra v. Union of India 1 , in respect 
of permanent Government servants in preference to that: accepted in Shyam LaVs 
case 2 , and the subsequent decisions following it. . But it is not necessary for us to 
resolve the conflict, if any, which exists between Dhingra' s case 1 and Shyam Lai’s 
case 2 , because here we have an order which on the face of it casts a stigma on the 
respondent. It is true, as pointed out by Subba Rao, J., that in Doshi’s case ( State 
of Bombay v. Saubhagchand M. Doshi s, rule-165-A of the Bombay Civil Sendees 
Rules laid down that the right of compulsory retirement will not be exercised except 
when it is in the public interest to dispense with the further sendees of a Government, 
servant such as on account of inefficiency or dishonesty, but in Doshi’s case 2 , it does 
not appear that the order contained any aspersion that Doshi .was inefficient or 
suffered from some other defect. What was challenged in that case was the validity 
of Rule 165-A of the Bombay Civil Service Rules, and it was held that it did not 
violate Article 31 1 (2) of the Constitution. 


Similarly, in Balakotaiahv. The Union of India*, in rule 3 of the Railway Service . 
(Safeguarding of National Security) Rules, 1949, dealing with compulsory retire- . 
ment, the proviso provided that 

“ a member of the Railway Service shall not be retired or have his service so terminated unless" . 
the competent authority is satisfied that his retention in public service is prejudicial to national: 
security, and unless where the competent authority is the die Head of a Department, the prior 
approval of the Governor-General has been obtained”. 

In this case also it does not appear that the order terminating the services, 
contained any stigma on the public servant concerned. 

In Dalip Singh v. State of Punjab B , the order read as follows : 

“ His Highness the Rajpramukh is pleased to retire from service Sardar Dalip Singh, Inspector- 
General of Police, Pepsu (on leave) for administrative reasons with effect from the 18th August, 1950.” 

It was held that the order did not amount to dismissal or removal from sendee within. . 
the meaning of Article 31 1 (2) of the Constitution. The Court derived two tests, 
from Shyam Lai’s case 2 , and formulated them as follows : the .first is whether the 
action is by way of punishment and to find out that the Court said it was necessary \ 
that a charge or imputation against the officer is made the condition of the exercise . 
ol the power; the second is whether by compulsory retirement the officer is losing 
the benefit he has already earned as he does by dismissal or removal. If the test 
is applied in this case it is quite clear that the charge or imputation “ that respondent, 
had outlived his utility ” was made the condition of the exercise of the power. 

The learned Solicitor-General also brought to. our notice the decitsion. of the Full 
Bench of the Allahabad High Court ' in Abdul' Ahad v. Inspector General of Police, 
U.P. 6 . The decision certainly helps him, and as a matter of fact, the Full Bench 
overruled the judgment of the Division Bench under appeal. But, with respect, 
we are unable to agree with the conclusion that even" if the order of compulsory 
retirement recites the fact that the public servant had outlived his utility, it would, 
not amount to a punitive order. The Full Bench was of the view that , 

“ compulsory retirement will always be on the ground that he can no longer render useful service. 

The position certainly does hot become worse because what is implied is expressed.” 

We are unable to agree that the position does not become worse because a stigma 
is attached expressly. , • - • . 



sita ram v. state of u.p. {. Muanoucar , J.). 
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We may say that the question whether Article 465 -A, Note (1), violates Article 
31 1 of the Constitution was not argued before us and we say nothing about it. 

In the result the appeal fails and is dismissed with costs. 

K.S. - _ Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — A. K. Sarkar, Chief Justice, J. R. Mudholkar and R. S. 
Bachawat, JJ. 

Sita Ram . . Appellant * 

V. ! 

The State of Uttar Pradesh . . Respondent 

Evidence Act (/ of 187a), section 35 — Confession in a letter addressed to Sub-Inspector — If made to a Police 
'Officer — Admissibility. 

Penal Code {XLV of i860), section 30a — Offence of murder — Circumstantial evidence — Conviction based on. 

Practice — Appeal to Supreme Court by Special Leave — Concurrent findings of fact — If can be questioned. 

The finding of each of the Courts below that the relations between the appellant and his wife 
were very much strained, for the reasons stated by them, being one of fact cannot be lightly per- 
mitted to be questioned in an appeal by Special Leave ; no ground has been made out to justify the 
Court looking into the evidence for itself. 

From the facts on record and the circumstantial evidence, the Courts below were justified in 
•coming to the conclusion that the appellant had an opportunity to commit the murder of his wife. 

The appellant’s defence of his absence in Punjab has not been accepted by the Courts below. 

There are adequate materials to justify the conviction for murder. 

On the question of admissibility of the confession in view of the ban under section 25 of the 
Evidence Act, 

Held : By majority ( Sarkar , G.J. and Mudholkar, J.,) : The letter cannot become a confession 
made to a Police Officer merely because the word ‘ Sub-Inspector ’ was there. It is not a confes- 
sion made to a Police Officer for the simple reason that it was not so made from every point of view. 

Per Bachawat, J. — A confession can be made to a Police Officer by a written message communicated 
•to him through post, messenger, or otherwise ; the presence or the absence of the Police Officer near 
-the accused is not decisive on the question. The phrase “confession made to a Police Officer’ 
includes a confession made to a Police Officer in a letter written to him and subsequently received by 
him. The wholesome provisions of section 25 should not be cut down. 

Appeal from the Judgment and Order dated the 2nd March, 1964, of the Allaha- 
bad High Court in Criminal Appeal No. 2531 of 1963 Referred No. 160 of 1963. 

K. L. Shama and Harbans Singh, Advocates, for Appellant, 

0. P. Rana, Advocate, for Respondent. 

The Cotut delivered the following Judgments. 

Mudholkar, J. (for Sarkar , C.J. and himself)— The Additional Sessions Judge 
Rumaon, after convicting the appellant Sita Ram of an offence under section 302’ 
Indian Penal Code, for the muder of his wife Sindura Rani, has sentenced him m 
death. The High Court of Allahabad affirmed his conviction but reduced the 
sentence to one of imprisonment for life. ne 

The fact that Sindura Rani met with a homicidal death is not in dispute What is 
however, contended on behalf of the appellant is that there is no evidence on the 
basis of which his conviction could be based. Admittedly there are no eye-witnesses 
to the occurrence. The prosecution case against him rests on the following material • 
(1 motive (2) opportunity, (3) subsequent conduct, (4) false explanation and 
(5) confessional statements. 


* Grl.A, No. n8 of 1964. 


25th April, 1966. 
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There is ample evidence on-record to show that the relations between the annel- 
lant and his wife were very- much strained,. that the two were living apart and that 
this was because the appellant suspected that his wife was a woman. of loose characters 
This evidence consists of the testimony of some near relatives and also of several 
letters written by the appellant to his wife Sindura Rani, to his mother-in-law Eider 
Kaur (P.W. 2) and to his brother-in-law. Tilak Raj (P.W.l). The appellant had. 
denied that the letters were in his hand writing biit it has been found by both the- 
Courts below that they were in fact written by him. The finding of each of the: 
two Courts below that the relations between the. appellant and his wife were strained', 
because the appellant not merely suspected the fidelity of his wife but also charged, 
her with unchastity being one of fact cannot be lightly permitted to be questioned 
in an appeal by Special Leave. No ground has been made out by learned Counsel 
which would justify our looking into the evidence for ourselves. 

Similarly, on the question of opportunity, Sindura Rani who had gone to 
stay with her people had been asked by the appellant to return home on tire pretext 
that one of their children was ill and accordingly she arrived at Kashipur where 
the appellant lived only 5 or 6 days prior to the incident. Since her return she and' . 
the appellant were the only two adult persons living in the house of the appel- 
lant, The only other person living with them was their daughter about two- 
years old. , ,, t 

When the Sub-Inspector of Police arrived on the morning of 15th September,. . 
1962, after receiving a report that the appellant’s house was locked from outside 
and the cry of a child from inside could be heard, found the outer door of the house 
locked. After breaking it open he found a lantern burning by the side of ; the 
dead body of Sindura Rani. From these facts the Courts below were 
justified in coming to the conclusion that the appellant had an opportunity to com- 
mit the murder of his wife Sindura Rani. The appellant’s defence that he had 
gone to Punjab along with one Pritam Singh on 13th September, 1962, and could 
return from there on 19th September, has not been accepted by the two Courts- 
below in the absence of any material to substantiate it. ^ 

In addition to these there is the fact that the appellant could not be found 
till 19th September, on which date he surrendered himself before the Court. It 
would be reasonable to i n f er from this that he was absconding till this date. - The- 
explanation which the appellant gave- concerning his absence has been rightly 
rejected : as false. In the circumstances there was adequate material before the 
Courts below upon which his conviction could be based. • ' .' ! 

In addition to this circumstantial evidence the prosecution placed reliance- 
upon Exhibit Ka. 9. This, is a letter dated 14th September, 1962, addressed to the- 
4 Sub-Inspector’ ’ and bears the signature of the appellant in Urdu. It reads thus f 

“ X "have myself committed the murder of rhy wife Sint. Sindura Rani. Nobody else perpetrated 
this crime. I would appear myself after 20 or 25 days and then will state everything. One day the 
law will extend its hands and wilfget me arrested. I would surrender myself. 

(S/d. in Urdu) Sita Ram Narola,. 

• ’’ 14th September, 1962." 


On the back of this letter is written the following:, 

r . “ It is the first and the last offence of my life. I have not done any illegal act nor I had tlic- 

cotirage to do that, but this woman compelled me to do so and I had to break the Jaw. ” 

This letter was found on a table near the dead body of Sindura Rani. It was noticed 
by the Sub-Inspector Jagbir Singh, P.W. 16 and seized in the presence of three 
persons who attested the seizure memo, and were later examined as witnesses hr 
the case. The prosecution has established satisfactorily that the letter is in the hand- 
writing of the appellant and that the signature it bears is also, that of the appellant: 
Learned -Counsel for the appellant has challenged . the admissibility of this letter 
on the ground that it amount to a confession to a Police Officer, and that, therefore, 
section- 25 of the Evidence Act renders it inadmissible in evidence. We do not think, 
that the objection is well-founded. No doubt, the letter .contains -a, confession and. 

is also addressed to a' Police Officer. That cannot make it a confession made to a 

Police Officer which is within the bar created by section ,25. of the Evidence Act,. 
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The Police Officer was not nearby whemthe ' letter 'was written or knew that it was 
being written. In such circumstances quite obviously the letter would not have 
been a confession to the Police Officer' if the words “ Sub-Inspector ” had not been 
written. Nor do we think it can become one 'in similar circumstances' only because 
the words “ Sub-Inspector ” had been written there. It would still have not been 
a confession made to a Police Officer for the simple reason that it was not so made 
from any point of view. 

We agree with the High Court, therefore, that the confession contained in 
Exhibit Ka-9 is admissible and that it is an additional circumstance which can be 
pressed in aid in support of the charge against the appellant. However, as already 
stated, even without this confessional statement there was sufficient material before - 
the Courts below on the basis of which the appellant’s conviction could be sustained. 

The appeal is without any merit and is accordingly dismissed. 

Bachawat, J. — Section 25 of the Indian Evidence Act reads: 

“ NoconfessionmadetoaPoIiceOfficershallbeprovedasagainstapersonaccusedofany offence. 

In my opinion, the letter. Exhibit Ka-9, is a confession made to a Police Officer, and' 
is not admissible in evidence against the appellant. The letter contained a confes- 
sion, and was addressed to the Sub-Inspector. The appellant wrote the letter with- 
the intention that it should be received by the Sub-Inspector, kept it on a table near 
the dead body of his wife and left the house after locking it. The lock was broken 
open and the letter was recovered by the Sub-Inspector, Kashipur, to whom the 
letter was written. The Sub-Inspector received the letter as effectively as if it. 
was sent to him by post or by a peon. 

It is said that the appellant made no confession to the Sub-Inspector, inasmuch- 
as the officer was not present near the appellant when he wrote the letter.- I do 
not see why a confession cannot be made to a Police Officer unless he is present 
in the immediate vicinity of the accused. A confession can be made to a Police 
Officer by an oral message to him over the telephone or the radio as also by a written 
message communicated to him through post, messenger or otherwise. The presence 
or absence of the Police Officer near the accused is not decisive on the 
question whether the confession is hit by section 25. A confession to a stranger 
though made in the presence of a Police Officer is not hit by section 25. On the 
other hand, a confession to a Police Officer is within the ban of section 25, though 
it was not made in his, presence. A confessional letter written to a Police Officer 
and sent to him by post, messenger or otherwise is not outside the ban of section 25 
because the Police Officer was ignorant of the letter at the moment when it was 
being written. 

In Qiieen v. Hurribolc 1 , Garth, G.J., said that section 25 is an enactment to 
which the Court should "give the fullest effect. He added : 

“ I think it better in construing a section such as the 25th, which was intended as a wholesome 
protection to the accused, to construe it in its widest and most popular signification. ” 

In its widest and most popular signification, the phrase, “confession made to a 
Police Officer ” includes a confession made to a Police Officer in a letter written 
to him and subsequently received by him. We should not cut down the whole- 
some protection of section 25 by refined arguments. 

I am, therefore, of the opinion that the Courts below were in error in admitting 
Exhibit. Ka-9 against the appellant. 

I, however, agree that, apart from Exhibit Ka-9, there are sufficient materials 
on the record establishing the guilt of the appellant. The appeal must, therefore, 
fail. '• 

The appeal is dismissed. 

_____ Appeal dismissed - 

\ — —————— - ■ ; 

x. (1876) I.L.R. 1 Cal. 207, 215-216. 
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... THE SUPREME COURT OF INDIA. r . 

• . (Civil Appellate Jurisdiction;)'. ‘ “ : V 

Present J. C. Shah, V. Ramaswami and V. Bhargava, JJ. ’ 
The State of Mysore. (In all Appeals) -- Appellant* . 

V. - ; ' ; ' ■’ 1 ‘ 

M/s. Guduthur Thimmappa & Son and another . . Respondents . 

1 . Central Sales Tax Act ( LXXIV oft 956), section 3 — Sales in the course of intcr-Statc trade— Tests. 

Madras General Sales Tax ( Turnover and Assessment) Rules (1939), Rule 4 ~A (iv) (b j— Scope — Tax 
•■under, when attracted. 

Constitution of India (1950), Article 136 — New plea— Cannot be raised for first time before Supreme Court. 

The nature of transactions found by the Tribunal (in the instant case) shows" that property in 
the cotton bales sold by the respondents did not pass during the movement of goods from one State to 
.another by transfer of documents of title, and further, that the movement of goods from the Madras 
area to places outside the State was not the result of any covenant or incident of the contract of sale. 
The contract of sale was completely carried through withinthe Madras area itself, in which area 
the price was received by the respondents and the cotton bales were delivered to the buyers. The 
movement of the cotton bales outside the State was by the buyers themselves after property in them 
had passed to them, so that these sales were not sales in the course of inter-State trade. 

The language of rule 4-A (iv) ( b ) of the Madras General Sales Tax (Turnover and Assessment)., 
'Rules 1939, is clear that the tax is to be levied from the dealer who buys it in the State and is the 
last dealer not exempt from taxation.The test laid down thus is as to who buys it in the State and 
not who is in the State for purposes of buying the cotton. It is to be noticed that in the rule the ex- 
pression used is “ the dealer who buys it in the State and is the last dealer not exempt from taxation ” . ■ 
If the intention had been that the location of the buyer himself should be the criterion for imposing 
tax on him, the language used in the rule would have been quite different. It could easily have been 
laid down that the tax will be levied from the dealer in the State who buys it as the last dealer not 
exempt from taxation. The expression as used in the rule makes it perfectly clear that the location 
. of the dealer himself is immaterial. The liability to be taxed attaches if the purchase itself by the 
i dealer is within the State. , ; . 

When nori-resident buyers purchase within the State, cotton for use in the manufacturing process, 
of their mills situated outside the State, such purchase by them would amount to the business of pur- 
chase by dealers as to attract tax under rule 4-A (iv) (b) of the Madras General Sales Tax (Turnoyer 
and Assessment) Rules, 1939. (The State of Andhra Pradesh v. Mjs. Abdul Bakhi and Brothers, (1965) 

iS.C.J. 297. ■’ ■ - ; ; 

A contention not raised at any earlier stage cannot be urged for the first time before the Supreme 
/ Court in an appeal by Special Leave. 

Anneals bv Special Leave from the Judgment and Order dated ' the -29th 
Tanuarv 1962 of the Mysore High. Court in Civil Revision Petitions Nos. .1169 to 
1176 of 1953,’ and 841 , 842 and 865 of 1959 respectively. 

R. Ganapathy Iyer and R. N. Sachthey, Advocates, for Appellant (In all 
.Appeals). ' 

R. Gopalakrishnan, Advocate, for Respondents (In all Appeals).- . . 

The Judgment of the Court was delivered by - ■ . 

Bhnrmva 7.— These appeals arise out of- proceedings for assessment of ^ sales 
- tax undefthe Madras General Sales Tax Act (IX of 1939) (hereinafter. • referred 
to as “ the Act ”) in respect of certain sales of cotton. The respondents were regis- 
tered dealers iii cotton, including kappas, groundnuts and cotton seeds with their 

TTe-id Office at Bellary and Branch Offices at a number of places. They were also 
Head umce ai oeudiy auu p t a They made, various 


-Neencees under section 8 of the Act in respect of cotton. They made various 
- mirchases of cotton at their places of business and subs equently sold them to differen^ 

30th September, 196G; 


-purchases 

* G.As. Nos. 714 tp 724 of 1965. 
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parties. Amongst these were a number of persons who were not resident within 
the area to which the Act applied. The question aiose as to who was liable to 
pay the sales tax in respect of those transactions of sale of cotton in which the cotton 
had been sold by the respondents to non-residents. When the case came up before 
the Mysore Sales Tax Appellate Tribunal, the Tribunal determined the course 
of transactions and held as follows : — 

“ The examination of the contracts, the invoices, the railway receipts, insurance policies and other 
documents relating to the disputed turnovers shows that the non-resident foreigners place orders for 
the required number of bales of cotton specifying the quality and the rate sometimes on phone which 
would be confirmed subsequently by telegrams or letters and finally by written agreements. There- 
upon, the appellants consign the cotton bales in their own name, the consignee being the non-resident 
foreign buyers (except in respect of a total turnover of Rs. 2,53,567-2-0 which would cover the items 
i) 3> 5> 7, 3*) 32, 33 and 44 of the typed statement of the account for the year 1954-55 and a total 
turnover of Rs. 3,71,880-13-0 which would cover the items 6, 10, 1 1, 12, 13, 14, 15, 16, 24, 25, 26, 
2 9; 3°> 3 1 , 35, 36 and 37 of the typed statement of account for the year 1955-56) and send the 
railway receipts to their bankers at the other end for the collection of the amount. It is seen that 
notwithstanding the fact that there are specific provisions in the contract that 90 per cent, of the 
invoice amounts should be paid to the bankers when the railway receipts would be delivered to the 
purchasers, surprisingly the said provision is rendered nugatory by reason of the fact that the appel- 
lants despatch the cotton in such a way that the consignee could get cotton bales at the other end even 
though without any payment to the banker. The moment the appellants consigned the goods, they 
will have lost complete control and dominion over the cotton thus despatched. Further, non-resident 
foreign buyers who obtained the necessary transport permit under the Cottori Control Order, 1950, 
actually insure the cotton bales as the owners thereof and transmit the same from Bellary to the des- 
tination. This is so even in cases where the appellants themselves have consigned the goods in their 
own name, the consignees being themselves. All these facts clearly go to show that the sales are com- 
pleted at Bellary and the non-resident foreign buyers in whose favour the property in the goods had 
been transferred actually transported the cotton thus purchased. The State Representative does not 
seriously dispute about the correctness of the modus operands of the appellants in their dealings with 
their purchasers during five years of assessments. Bearing these facts in mind, we shall now proceed 
to examine each of the contentions raised by the learned Counsel. ” 

On these facts, the question that fell for determination was whether for purposes 
of section 5 (2) of the Act read with rule 4 (iv) (i>) of the Madras General Sales 
Tax (Turnover and Assessment) Rules, 1939 (hereinafter referred to as “ the 
Rules ”), the respondents were the dealers who bought the cotton in the State and 
were the last dealers not exempt from taxation under section 3 (3) of the Act on 
the amount for which the cotton was bought by them. The contention on behalf 
of the respondents was that the cotton was sold by them within the State of Madras 
to parties, who were residing outside the State of Madras; but the sales having been 
made by them within the State of Madras, they could not be held to be dealers 
who bought the cotton in the State and were the last dealers for that purpose not 
exempt from taxation. According to their contention, the parties to whom they 
sold the cotton within the State were the persons liable to be taxed in accordance 
with ' section 5 (2) of the Act and rule 4-A (iv) (b) of the Rules. The Tribunal 
accepted this plea of the respondents, allowed the appeals, and set aside the orders 
of the subordinate authorities directing payment of sales tax by the respondents. 
That order was upheld by the High Court of Mysore when the revisions against 
the orders of the Tribunal came up for decision before it. These appeals before 
us coming up by Special Leave are directed against the above order of the High Com t. 
We may mention that the revisions came up before the High Court of Mysore, 
because the area, in respect of which the dispute arose, was originally within the 
State of Madras, but, on Reorganisation of States, came within the State of Mysote. 
The law applicable to sales in the year in question, however, continued to be the 
Madras Sales Tax Act IX of 1939; and that area came to be designated as Madras 
Area of the State of Mysore. 

In these appeals, two points were canvassed before us by learned Counsel for 
the State of Mysore.. At the initial-stage, learned Counsel for the State indicated 
that he did not intend to challenge the finding that the situs of the sales in question 
were all within the Madras area; but at a later stage, he challenged this finding 
as -the second alternative .point_ in support of these appeals.^ Wejnay deal with 
this point first. 

scj — 104 


. T 1 1 . 
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The course of transactions found; by the Tribunal, reproduced above, led the' 
Tribunal and the High Court to the finding that the situs of the sales by the rcspotP 
dents to the non-resident parties was in Bellary where the sales were completed and 
delivery also took place. The submission by learned Counsel for tfm appellant " 
was that none of those parties themselves came within the State to Beilary either 
lor the purpose of entering into contracts forsale, or for purposes of taking delivery 
Delivery was given to common carrier, and consequently, it should be held that 
the sales were completed not within the State, but outside at the places to which 
the goods were consigned for delivery to the various parties. We are unable to 
accept this submission. It has been rightly held by the High Court that the common 
carrier took delivery as agent of the buyer and that delivery was within the State. 
There is the further circumstance that, during transit, the goods were insured by- 
the buyers at their own cost, and not by the respondents. The buyers thus recog- 
nised that they were already the owners of the cotton bales as soon as they were - 
given for transmission to die common carrier. 


In this connection, a question also arose whether the sales by the respondents 
to those non-resident parties were sales in the course of inter-State trade. What 
are the sales in the course of inter-State trade was explained by this Court in feta 
Iron and Steel Co ., Limited, Bombay v. S. R. Sarkar and others 1 , where clauses (a)' arid 
(b) of section 3 of the Central Sales Tax Act, 1956 were interpreted as follows : . 


“ In our view, therefore, within clause (b) of section 3 are included sales in which property in the 
goods passes during the movement of the goods from one State to another by transfer of documents of 
title thereto : clause (a) of section 3 covers sales, other than those included in clause (6), in which the 
movement ofgoods from one State to another is the result of a covenant or incident of the contract of 
sale, and property in the goods passes in either State. ” - 

The nature of transactions found by the Tribunal in the cases before us shows that 
property in the cotton bales sold by the respondents did not pass during the move- 
ment of goods from one State to another by transfer of documents of title, and, 
further, that the movement of goods from the Madras area to places outside the'" 
State was not the result of any covenant or incident of the contract of sale. The 
contract of sale was completely carried through within the Madras area itself 
in which area the price was received by the respondents and the cotton bales were 
delivered to the buyers. The movement of the cotton bales outside the State was 
by the buyers themselves after property in them had passed to them, so that these 
sales were not sales in the course of inter-State trade. 


We now come to the second and the main point which was urged before us 
by learned Counsel for the appellant. The submission of learned Counsel was that 
a buyer, who was not resident within the area to which the Act applied, could 
not be held to be the last dealer for purposes of rule 4-A (iv) (b) of the > Rules. 
According to him, it is the situs of the seller and the buyer which determines the 
applicability of this rule, and not the situs of the sale of cotton itself. ‘We-are 
unable to accept this submission. "The language of the rule is clear that the tax 
is to be levied from the dealer who buys it in the State and is the last dealer not 
exempt from taxation. The test laid down thus is as to who buys it in the State 
and not who is in the' State for purposes of buying the cotton. The Mills outside 
the State were no doubt carrying on their main business of manufacture ol yarn 
or cloth outside the State; but so far as the act of purchsase of these cotton bales 
was concerned, it was carried out by them within the State. It is to be noticed 
that in the rule the expression used is “ the dealer who buys it in the State ana is 
the last dealer not exempt from taxation”. If the intention had been that t e 
location of the buyer himself should be the criterion for imposing ““V 

language used in the rule would have been quite different: If could < :as y have 
been laid down that the taut will be levied from the dealer m the S ate who bug. 
it as the last dealer not exempt from taxation. The / expression as used S m t 
makesit perfectly- clear that the location of the dealer himself is immaterial,. The 


x , (196*) 1 S.G.R. 379 * A.I.R. 1961 S .C. 65. • . ; 


IJ 


STATE OF M.P. V. M/S. AzAD BHARAT FINANCE CO. 


815 - 


liability to be taxed attaches if the purchase itself by the dealer is within the State. 
In the case of the sales in question, therefoie, the buyers who purchased the cotton 
bales from the respondents were the last dealers who bought those cotton bales in 
the State and the single point tax under section 5 (2) of the Act had to be levied 
from them and not from the respondents. 

In this connection, an alternative argument was also raised for the first time 
by learned Counsel for the appellant that those outside buyers could not be held 
to be dealers carrying on the business of purchase in the State, and if they were 
not dealers, the purchases by them had to be ignored, so that the last buyers in the 
State would be the respondents, because their purchases would be the last purchases 
by dealers made when they acquired these cotton bales subsequently sold by them. 
This contention was not raised at any earlier stage before the Tribunal or the High 
Court, and it is, therefore, not open to the appellant to urge it before 'this Court 
for the first time. In any case, it is clear that the outside buyers were all mills 
which were purchasing cotton bales for use in their manufacturing process and such 
purchases by them would amount to purchases of raw materials for their business. 
Purchases of this nature have already been held by this Court to constitute the 
business of purchase by the buyers in The State of Andhra Pradesh v. Mjs. II. Abdul 
Baklii & Bros. 1 . Consequently, this ground raised has also no force. The appeals 
fail and are dismissed with costs. One hearing fee only. 

V. K. Appeals dismissed. 


THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — K. Subba Rao, Chief Justice and S. M. Sikri, J. 

The State of Madhya Pradesh . . Appellant * 

v. 

M/s. Azad Bharat Finance Co., and another . . Respondents. 

Opium Act ( I of 1878), as amended by Opium (Madhya Bharat 'Amendment ) Act (XV of 1955), section ir 
— Provisions if mandatory. 

Interpretation of Statutes — 'Shall' meaning of. 

Contraband opium was transported in a motor truck driven by a hire-purchaser from the res- 
pondent and though the hirer was acquitted, the truck was ordered to be confiscated by the Magistrate 
but on revision the High Court of Madhya Pradesh construed that the use of ‘ shall * in section 1 1 of 
the Madhya Bharat Act, 1955 does not make it obligatory and it means only * may ’ . Hence the 
appeal by Special Leave to the Supreme Court. 

Held : It is well settled that the use of the word ‘ shall ’ does not always mean that the enactment 
is obligatory or mandatory ; it depends on the context in which the word is used and the other 
circumstances. 

If it is a penal statute it should, if possible be construed in such a way that a person who has not 
committed or abetted any offence should not be visited with penalty. 

If ' shall * be construed as if it were a mandatory provision then the Madhya Bharat Act itself 
may have to be struck down, as imposing unreasonable restrictions, under Article 19 of the Constitution. 

On the aforesaid considerations, section 1 1 of the Act was rightly construed by the High Court 
not to be obligatory but that it only vests a discretion in Courts to be exercised in the circumstances 
of the case — whether the owner, in the instant case, who did not authorise the transport of contra- 
band opium and who had no knowledge it would be so used in such transport, should be penalised 
by confiscation of the truck. 
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Held further the High Court could interfere in revision as the Magistrate did not exercise his 
•discretion in the case, but felt bound to order confiscation by the use of the word * shall ’ in the section. 

Appeal by Special Leave from the Judgment and Order dated the 29th January, 
1964, of the Madhya Pradesh High Court (Gwalior Bench) in Criminal Revision 
Uo. 5 of 1963. 

I. Jf. Shroff ] Advocate, for Appellant. 

R.L.Anand, Senior Advocate (S. N. Anand, Advocate, with him), for Respon- 
dents. 

The Judgment of the Court was delivered by 

Sikri, J. — This appeal by Special Leave is directed against the judgment of 
the Madhya Pradesh High Court (Gwalior Bench) in a Criminal Revision filed 
by M/s. Azad Bharat Finance Company, one of the respondents in this appeal. 
The revision arose out of the following facts. On 3rd May, 1961, truck No. M.P.E. 
1548, while it was parked at the bus station, Guna, was searched by the Excise 
Sub-Inspector and he found contraband opium weighing about three seers in it. 
Five persons were challanged for the alleged illegal possession of contraband opium 
and for its transport, under sections g-A and g-B of the Opium Act (I of 1878) as 
modified by the Opium (Madhya Bharat Amendment) Act, 1955, hereinafter 
referred to as the Madhya Bharat Act. Harbhajan Singh, one of the accused, is 
alleged to have absconded, and, therefore, he was tried separately later on. The 
Additional District Magistrate, Gitna, convicted three persons and acquitted one . 
person. Regarding the truck, he ordered that the final orders regarding the dis- 
posal of the truck would be passed later, on the conclusion of the trial of Harbhajan 
Singh. It may be mentioned that Harbhajan Singh had taken this truck under a 
hire-purchase agreement from M/s. Azad Bharat Finance Co., and he was not 
present in or near the truck when the contraband opium was taken possession of by 
±he Excise Officer. " 

On 28th May, 1962, M/s. Azad Bharat Finance Co. applied in the Court of 
'Shri M. G. Bohre,in which tire trial of Harbhajan Singh was going on, for the release 
•of the truck. On 7th September, .1962, Harbhajan Singh was acquitted by the 
Magistrate but he ordered that the truck be confiscated to the State.,. • The Magistrate 
was of the opinion that section 11 of the Madhya Bharat Act showed clearly 
that the truck in which the opium was carried had to be forfeited in all 
circumstances.’ He observed; . - 

“ By the use of the word ‘ shall ’ this Court was compelled that the truck be seized, may be 
rthere was the hand of the owner in. it or not and neither there is any provision that the truck owner 
had the knowledge or not of the opium being carried. ” '« ■ ! ‘ _ '• 

Both Harbhajan Singh and M/s. Azad Bharat Finance Co, filed revisions in the 
Court of the Sessions Judge. The Sessions Judge also held that the word “ shall ” 
in section 1 1 (d) was mandatory and hot directory. He observed; . ‘ 

“Though it is correct that the truck was not used, for carrying opium with the knowledge or 
•connivance of the owner but section 1 1 (d) asapplicable in this State does not give discretion to 
.the Court in not ordering the confiscation of the conveyance used for carrying contraband opium.” 

M/s. Azad Bharat Finance Co. filed a revision in the High Court. The High 
Court held as follows : 

“The word ‘shall’ occurring in section 11 of the M.P. Opium Act means , ‘ may’ 
A that it confers 'discretion on the Court to confiscate the conveyance provided it belongs to the 
• a " a , But where it is not, so, and, the owner of the truck-hits neither authorised the offender to 
•oitena • nQr is t | lcre an y reason to believe that the owner knew that his vehicle was likely 

-transp ^ trs [ ns p or tIng contraband opium, the conveyance should not be confiscated because con- 
1 ° in such circumstances would be tantamount to punishing one, who has not committed any 

•offence under the Opium Act. ’ .. 

The learned Counsel for the appellant,! Mr. Shroff, contends that the Opium 
^Madhya Bharat Amendment) Act, 1955 (XV of 1955) which amended the Opium 
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Act, 1878, deliberately employed a different phraseology with the intention of 
making it obligatory on a Court to confiscate a vehicle in which contraband opium 
had been transported. He points out that in the Opium Act, 1878, in section 11 
the relevant words are as follows ; — 

‘ / < " 

“ Section ii — Confiscation of opium. — In any case In which an offence under section 9 has been 
committed, — 

The vessels, packages and coverings in which any opium liable to confiscation under this section 
is found, and the other contents (if any) of the vessel or package in which such opium may be con- 
cealed, and the animals and conveyances used in carrying it, shall likewise be liable to confiscation. ” 

He stresses the words “ liable to confiscation ” which according to him and certain 
authorities clearly give a discretion to the Court whether to confiscate the vehicle 
or not. In the Madhya Bharat Amendment Act the section providing for confis- 
cation is as follows : — 

“ Section 11. — In any case in which an offence under sections 9, 9-A, g-B, g-G, g-D, g-E, 9-F 
and 9-G has been committed, the property detailed herein below shall be confiscated : — 

(d) the receptacles, packages and coverings, in which any opium liable to confiscation under 
this section is found, and the other contents (if any) of the receptacle or package in which such opium 
may be concealed, and the animals, carts, vessels, rafts and conveyances used in carrying it. " 

In our opinion, the High Court was correct in reading section 1 1 of the Madhya 
Bharat Act as permissive and not obligatory. It is well-settled that the use of the 
word “ shall ” does not always mean that the enactment is obligatory or mandatory; 
it depends upon the context in which the word “ shall ” occurs and the other 
circumstances. Three considerations are relevant in construing section 11. First, 
it is not denied by Mr. Shroff that it would be unjust to confiscate the truck of a 
person if he has no knowledge whatsoever that the truck was being used for trans- 
porting opium. Suppose a person steals a truck and then uses it for transporting 
contraband opium. According to Mr. Shroff, the truck would have to be 
confiscated. It is well recognised that if a statute leads to absurdity, hardship or 
injustice, presumably not intended, a construction may be put upon it which modifies 
the meaning of the words, and even the structure of the sentence (vide Tiratk 
Singh v. Bachittar Singh 1 ). « • 

Secondly, it is a penal statute and it should, if possible, be construed in such 
- a way that a person who has not committed' or abetted any offence should not be 
visited with a penalty. 

Thirdly, if the meaning suggested by Mr. Shroff is given, section II (d) of the 
Madhya Bharat Act, may have to be struck down as imposing unreasonable restric- 
tions under Article 19 of the Constitution. Bearing all these considerations in 
mind, we consider that section 11 of the Madhya Bharat Act is not obligatory and 
it is for the Court to consider in each case whether the vehicle in which the contra- 
band opium is found or is being transported should be confiscated or not, having 
regard to all the circumstances of the case. 1 

Mr. Shroff then contends that if the matter is discretionary, the High Court 
should not have interfered in the discretion exercised by the learned Sessions Judge. 
But apart from the question that this point was not raised before the High Court, 
both the Mag'strate and the Sessions Judge ordered confiscation of the truck on 
the ground that they had no option in the matter. 

Mr. Shroff then raises the point that M/s. Azad Bharat Finance Co. was a 
third party in the case and was not entitled to apply for setting aside the order of 
confiscation or request for the return of the truck. This point was not raised before 
the High Court and, therefore, cannot be allowed to be raised at this stage. 

In the result the appeal fails and is dismissed. 

K.G.S. 


1. (1955) a M.L.J. (S.G.) 29a : (1955) S.C.J. S.C. 830. 
797 ’• (>955) a S.C.R. 457 at 464 : A.I.R. 1955 
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the SUPREME COURT OF INDIA. , .W . TT SJ , .-.1 
: -• -’ , . (Original Jurisdiction.) . * " ' ' ' : 

Present: — A. K. Sar'kar, Chief Justice, j. R. Mudholkar,R.-S.Bacha\vat, . 
J. M. Shelat ajto Raghubar Dayal, JJ. 

GopiRam .7 Petitioner * 

v. . w ■ • 

The State of Rajasthan and others , • , Respondents. 

/ Defence of India Rules (1962), rules 30 (1) (/>) and 30-A (7 ) — Order of detention served on detenu white in 
Jail custody Validity -of— Order of Governor that detention be continued — JVb recital of review by . the reviewing 
■authority under rule 30 -A (j) — Affidavit proving such review — Detention valid. - 

The facts leading to the petition for issue of a writ of habeas corpus by the petitioner arc stated, in 
the judgment. The two grounds of challenge are: (1) the petitioner was already in jail custody, when 
the order of detention was served on him (2) the reviewing authority under, rule 30-A (7) of 
Defence of India Rules (1962) did not review the order of detention and therefore the order made 
hy the Governor directing the petitioner’s detention be continued is vitiated. 

Held : It is clear from the facts of the case that the satisfaction of the District Magistrate was 
arrived at as long ago as 5th April, 1963, when the petitioner was not in custody and it was cancelled 
on 18th January, 1965, for some formal defects therein and was followed up by another order of 19th 
January by the Magistrate. This later order cannot but be regarded as passed upon the satisfaction 
of the District Magistrate regarding his detention under-rule 30 (1) ( b ) before he was arrested for an 
offence under Penal Code on 21st January, 1965, and was detained in jail as an under-trial prisoner. 

The fact that the order of detention was served on him in jail on 23rd January, 1965, does not 
make that order bad in law. j 

The validity of an order of detention does not necessarily depend upon whether the order was 
served on the petitioner when he was or was not in jail custody. All the surrounding circumstances 
have got to be borne in mind for deciding the validity of the order. 

The Legislature has left it to the detaining authority to be satisfied about the necessity of detention; - 
in the absence of malafides on the part of that authority the Court cannotgo into- the question of pro- 
priety of the subjective satisfaction of the detaining authority. When the' initial order of detention 
is not challenged on the ground of malafides its supersession by another order on the same ground as 
the earlier one cannot be challenged a s'mala fide merely because when it was made the petitioner war 
already in jail custody. 

The second ground isjmisconceived. The affidavit of die District Magistrate on personal 
knowledge proves that the order was reviwed by the reviewing authority! Inviewof this categorical 
statement in the affidavit the contention that from the wording of the order’ of- the Governor it is to 
be inferred that it was reviewed by the Governor himself contrary- to the provisions of the Rules can- 
iiotbe accepted. 

Petition under Article 32 of the Constitution, of : India for. a :writ in the 
nature of habeas corpus. . ! - / 

S. C. Aganaala, Advocate ( amicus curiae ), for Petitioner. , 

M. M. Tiwari, Senior- Advocate (R. JV. Sachthey, Advocate, with him), for 
Respondents. ' .... . 

The Judgment of the Court was delivered by 

Mudholkar, J. — The petitioner who has been detained in the Central Jail, 
Jaipur under an order dated 19th January, 1965, made by the District Magistrate, 
Ganganagar under clause (6) -of sub-rule (I) of rule 30 of the Defence of India 
Rules, 1962 has moved this Court under Article 32 of the Constitution for the grant 
•of a writ in the nature of habeas corpus. ' 

An order of detention of the petitioner under the aforesaid provision was first 
unade on 5th April, 1963. It could not be served on the petitioner for a long time 
“because it is.said that he was absconding. On 1st November, 1964, he was arrested 

19th April, 1966. 


■a.W.P. No. 14 of 1966. 
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in connection with an offence, under section 307/395, Indian Penal Code, but was 
released on bail. On 4th November, 1964 the order of detention was served on him 
and he was sent to the Central Jail, Jaipur for being detained. On 18th January, 
1965, the original order of detention was cancelled by the , Government because, 
we are informed, of some defect therein. The order of cancellation was served on 
him on 21st Jan tary, 1965, and he was released in pursuance thereto. Immedi- 
ately thereafter, however, he was re-arrested under a warrant issued by the Sub- 
Divisional Magistrate, Karampur in respect of the offence under section 307/395, 
Indian Penal Code. Prior to this, that is, on 19th January, 1965, the District 
Magistrate, Ganganagar made an order of detention of the petitioner. This order 
was served on him in jail on 23rd January, 1965. Since that date he is in detention. 
By his order dated 7th July, 1965, the Governor of Rajasthan, in exercise of the 
powers conferred by sub-rule (7) of rule 30-A directed that the petitioner’s deten- 
tion be continued. 

Mr. S. C. Agarwala appearing for the petitioner has challenged the detention 
of the petitioner on two grounds: (1) that as the petitioner was already in jail 
when the order dated 19th January, 1965, was served on him, his detention is illegal; 
(2) that the reviewing authority contemplated by sub-rule (7) of rule 30-A did 
not review, the order of detention and, therefore, the order made by the Governor 
on 7th July, 1965, is vitiated. 

In support of the first contention reliance is placed by learned Counsel on the 
decision of this Court in Rameshwar Shaw v. District Magistrate, Burdwan 1 . In that 
•case an order of detention was made against a person under section 3 (1) of the 
Preventive Detention Act, 1950 at a point of time when that person was an under- 
trial prisoner in jail and served on him in jail. It was contended before this Court 
that it would not be possible for the detaining authority to come to the conclusion 
that a person who is in jail custody may act in a prejudicial manner unless he is 
•detained. While dealing with this contention this Court observed that it is necessary 
to bear in mind the past conduct or antecedent history of the person on which tire 
•detaining authority purports to act, that the activities of the person must be proxi- 
mate in point of time to the making of the order of detention and also that these 
should have a rational connection with the conclusion that the detention of the per- 
son is necessary. It is true that upon the facts of that case this Court quashed tire 
order of detention but it also observed thus : 

“ As abstract proposition of law, there may not be any doubt that section 3 (x) (a) does not pre- 
clude the authority from passing an order of detention against a person whilst he is in detention or in 
jail ; but the relevant facts in connection with the making of the order may difFer and that may make 
a difference in the application of the principle that a detention order can be passed against a person in 
jail .” 

This decision was referred to in Makkan Singh Tarsikka v. Stale of Punjab 2 , and it was 
held there that the principles laid down therein would also apply to the case of a per- 
son against whom an order of detention is made under rule 30 of the Defence of India 
Rules. Mr. Agarwala relies upon the observations of this Court in the aforesaid deci- 
sion to the effect that the service of a detention order on a person who is already in 
jail custody virtually seeks to effectuate what may be called a “ double detention ” 
and such double detention is not intended either by section 3 (1) (a) of the Preven- 
tive Detention Act or rule 30 (1) (b) of the Defence of India Rules. We may, how- 
ever, mention that the abstract proposition of law stated in Rameshwar Shaw’s case 1 
has been reiterated in this case also. After reiterating it this Court has observed : 

“ Besides, when a person is in jail custody and criminal proceedings are pending against him, the 
appropriate authority may, in a given case take the view that the criminal proceedings may end very 
soon and may terminate in his acquittal. In such a case, it would be open to the appropriate authority 
to make an order of detention, if the requisite conditions of the rule or the section are satisfied, and 
serve it on the person concerned if and after he is acquitted in the said criminal proceedings (p. 1126). ” 

Both these decisions were relied upon on behalf of the petitioners in Godavari 
Shamrao Parulckar v. State of Maharashtra 3 . These decisions were distinguished on 
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the ground that the principle laid down in them may apply to a case where the person 
against whom an order of detention was made is either an under-trial prisoner or 
is a convicted' person the period of whose sentence has to run for some length of time, 
this Court also observed : . ■ ' ■ - ‘ ; ; J 


“ The principle of those two cases cannot, in our opinion, be applied to a case where a fresh order 
of detention was passed after the cancellation or revocation of an earlier order of detention.” 

From the facts which we have set out it is clear that the satisfaction of the District 
Magistrate as to the existence of circumstances which necessitated the detention of the 
petitioner was not arrived at at a point of time when the petitioner was already in 
jail custody. It was arrived at as long ago as on 5th April, 1963. The original order 
made by the District Magistrate was cancelled on 18th January, 1964, because of 
some defect therein and was followed up by another order of detention of 19th Janu- 
ary, 1965. In the circumstances the order dated 19th January, 1965, cannot but be 
regarded as being based upon the satisfaction of the District Magistrate regarding 
the necessity of the detention of the petitioner arrived at before the- petitioner was 
detained in jail as an under-trial prisoner. 

Mr. Agarwala, however, contended that the material date is the date of service 
of the detention order which, in this case, was 23rd January, 1965, and that on that 
date the petitioner who had been released on 21st January, 1965, inviewof thecan- 
cellation of the earlier order of detention had been arrested under a warrant of the 
Sub-Divisional Magistrate and remanded to jail custody. -Since he was, already in 
jail custody, the argument proceeds, how could the District Magistrate be reasonably 
satisfied that his detention in jail was necessary for preventing him from acting in a 
manner prejudicial to public safety, etc.? Reliance was strongly placed by learned 
Counsel on certain observations in Makhan Singh’s case 1 , in support of his contention 
that if a person is already in jail the service of an order of detention on him is bad. 
As we read that decision as well as the one in Rameshwar Shaw’s case 2 , the validity of 
an order of detention does not necessarily depend upon whether the order was served 
on him when he was or was not in jail custqdy. All the surrounding, circums- 
tances have got to be borne in mind for deciding whether or not the order ; is valid. 
The essential thing is that the Legislature has left it to the detaining, authority to be. 
satisfied about the necessity of detention and that in the absence of mala fides on the 
part of that authority the Court cannot go into the question of the propriety of the 
subjective satisfaction of the detaining' authority. ! ' Where the initial order of deten- 
tion is not challenged on the ground of mala ft da it s supersession by another order of 
detention passed on the same ground as the one earlier made cannot be said to be 
tainted by mala fides merely because when it was made the person was already in 
jail custody. ' ,* 

"" '• As regards the. Second contention it seems to be plainly misconceived. The peti- 
tioner alleged tliatthe detention order was not reviewed by the reviewing authority 
contemplated by sub-rule ( 7 ) of -rule jo-A. This fact is (denied on behalf ofthe 
State in the affidavit filed by the District Magistrate, 'Ganganagarwho has sworn io 
the fact on the basis of his personal knowledge. There is no reason to disbelieve the 
averment. It is no doubt true that the order made by the Governor on 7 th July, 1 q 65 
does not in clear language say that the order of detention was reviewed - ; by the 
reviewing authority but it does state the fact that it Was in fact- reviewed. Mr. 
Agarwala Wants us -to -infer from the order that the review was made not by the revie- 
wing authority but by the Governor and this was contrary to the provisions of the 
aforesaid sub-rule. We cannot accept this contention in view, of the categorical 
statement contained in the affidavit of the District Magistrate. . ■■■-.-■ 

• . • .There is thus no force in either of the two contentions . raised on behalf of the 
petitioner. We, therefore, dismiss this petition. 

KiG.Si <1; ’ ; •* . , . ■ . 7 , I Petition dismissed. 


1. A.I.R. 1964 S.G.-na'o. s' . • ' (■>, 2. A.I.R. 1964 S.G. 334 - . 
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THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — V. Ramaswami, V. Bhargava and Raghubar Dayal, JJ^ 

The State of Gujarat . . Appellant* 

v, 

Vinaya Chandra Ghhota Lai Pathi . . Respondent. 

Evidence Act {I of 1872!, section 45 — Handwriting ofaperson — Proof— Examination of a handwriting expert 
if a sine qua non. 

Criminal trial — Misappropriation charge — Entries made by accused in a slip of paper together with statement of 
complainant amounting to admission of guilt — Admissibility of the slip — Admissions made under section 342 of 
Criminal Procedure Code in another criminal case and application made by accused in another criminal case containing 
admissions — Admissibility. 

A Court is competent to compare the disputed writing of a person with others which are admitted 
or proved to be his writings. It may not be safe for a Court to record a finding about a person’s writing 
in a certain document merely on the basis of comparison, but a Court can itself compare the writings in 
order to appreciate properly the other evidence produced before it in that regard. The opinion of a 
handwriting expert is also relevant in view of section 45 of the Evidence Act, but that too is not con- 
clusive. It has also been held that the sole evidence of a handwriting expert is not normally sufficient 
for recording a definite finding about the writing being of a certain person or not. It follows that it is 
not essential that the handwriting expert must be examined in a case to prove or disprove disputed 
writing. 

Where a person is charged with misappropriation of certain cheques, a slip of paper in which 
according to the complainant the accused noted down the various amounts which he orally admitted 
had been misappropriated by him, would be admissible in evidence. The entries in the slip together 
with the statement of tire complainant would make out a confession of the accused that he had with- 
drawn the amounts of the cheques mentioned in the list and that he misappropriated them. So also 
a document which is an admission of the circumstances which have a bearing on the accusation brought 
against the accused would be admissible in evidence. 

Admissions made under section 342 of the Criminal Procedure Code in another criminal case and 
an application given by the accused in another criminal case containing admissions would also be admis- 
sible in evidence. 

•Appeal by Special Leave from the Judgment and Order dated the 18th July, 
1963, of the Gujarat High Court in Criminal Appeal No. 527 of 1963. 

A. S. R. Chari, Senior Advocate (M. V. Goswami and B. R. G. K. Achar, 
Advocates, with him), for Appellant. 

V. S. Jfayyar and H. M. Chenoy, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Raghubar Daycl, J . — This appeal, by Special Leave, is by the State of Gujarat 
against the order of the Gujarat High Court acquitting the respondent of the 
offence under section 408, Indian Penal Code. 

The respondent was an employee of Nalinkant, P.W. 1, the sole proprietor of 
Arora Trading Company, in 1959. He was in service from 1954. It was his duty 
to withdraw moneys from the Union Bank of India Ltd., with which Nalinkant 
had an account. Nalinkant used to leave his cheque book with a few blank signed 
cheques with the respondent when he had to go out of Ahmedabad, the place of 
business. The prosecution case is that the respondent took advantage of such blank 
cheques, filled them up and cashed them from the Bank and misappropriated tjic 
amounts so received. He made no entries about such receipts in the petty cash 
book maintained by the firm. 

Nalinkant was the only witness to prove that the relevant entries in the cheques 
and the signatures at the back of the cheques in token of having received the amount 


*Crl.A. No. 43 of 1964. 
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issue in the present case. In this statement- the respondent admits being entrusted 
from time to time with blank cheqties bearing the complainant’s signatures, his 5 
committing breach of trust by withdrawing big amounts from the bank by exchan- 
ging those cheques, especially during the ten months prior to 14th December, 1959. 
and his not crediting the amounts of those cheques, presumably, in the accounts. 

It further mentions that the respondent had passed the writing out of his own sweet 
will and not on account of any improper pressure brought upon him. He further 
states that he had given this writing willingly on his being suspected and on one or 
, two such cheques having been found out. In our opinion, this document is clearly 
an admission of the circumstances which have a bearing on the accusation brought 
against the respondent and is thus admissible in evidence. In fact, the admission in 
the document together with the statement of the complainant can also be treated 
as a confession of the respondent’s cashing the three cheques, the subject-matter of . 
the charge in this case. 

The learned Judge is not right in observing that it was not safe to base a con- 
viction on an extra-judicial confession. The conviction in this case was not based 
merely on the extra-judicial confession. There was the evidence of the complainant 
against the respondent. The extra-judicial confession strongly corroborated that 
statement. This document too, therefore, was admissible in evidence and had been 
wrongly ignored by the learned Judge. 

The other two documents were considered irrelevant and therefore inadmissible 
in evidence. One of them is the statement of the respondent made under section 
342, Criminal Procedure Code, on 3rd September, 1960, in a criminal case against 
him. The statements about the respondent’s being a clerk of the complainant and 
the admissions of the respondent in this statement about the complainant’s giving 
him cheques signed by him so that he could, whenever necessary, draw the amounts 
and about his maintaining the petty cash book and the circumstances in which the 
defalcations were found out and about the respondent’s giving the writing dated 
14th December, 1959, admitting the defalcations, are admissions fpr the purposes 
of the present case and as such this document was admissible in evidence to prove 
the respondent’s admissions with respect to these facts. 1 ] ■ ’ 

The fourth document was an application given by the respondent on 27th Octo- 
ber, i960, in another criminal case against him. The document, as a whole is not 
of much use to the prosecution, but at the same time it cannot be held to be inadmis- 
sible as it consists of certain statements which could be used as admissions in this 
case even though the respondent’ had given such explanations with r e sp ect to his 
admissions as might have reduced their evidentiary value. 

We are of opinion that the' documents, handed over by the respondent to the 
complainant on 14th December, 1959, and the statement of the, respondent dated' 
3rd September, ig6o, provide . strong corroboration to, the , statement, of the com- 
plainant. ; . I ‘ ■; • •- >. ' 

The result is that this appeal must succeed. We accordingly allow the appeal, 
set aside the order of the High Court : and restore that of the trial Court: ; 

y.K. • " ... Appeal allowed* 
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THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — V. Ramaswami, V. Bhargava and Raghubar Dayal, JJ. 

Shivanarayan Kabra . . Appellant* * 

v. 

The State of Madras .. Respondent . 

Penal Code (XLV of i860), section 420 — Conviction under — False pretence in express wards not necessary. 

Forward Contracts {Regulation)' Act ( LXXIV of 1952), sections 2 (c) and 15 — Scope — Speculative contracts— 
If falls within the purview of the Act. 

Contract — Pucci adat system of the Bombay market — Incidents — Status of pucca adatia. 

Criminal Procedure Code {V of 1898), sections 361 ( 1 ), 537 and 239 — Contravention of section 361 (i) 

But no prejudice caused — Trial not vitiated — Several items of cheating part and parcel of one transaction — Trial on 
a single charge — Validity. 

For a conviction under section 420 of the Penal Code it is not necessary that a false pretence should 
be made in express words. It may be inferred from all the circumstances including the conduct of the 
accused in obtaining the property. 

The argument that to forward contracts which are not really meant for actual delivery of goods at 
a future date but which are only speculative in character the Forward Contracts (Regulation) Act does 
not apply, is untenable. If the expression “ forward contract ” in section 2 (e) of the Act is not cons- 
trued so as to include speculative contracts which ostensibly are for delivery of goods, the provisions of 
the Act would be rendered nugatory. It is a sound rule of interpretation that a statute should be so 
construed as to prevent the mischief and to advance the remedy according to the true intention of the 
makers of the statute. In construing therefore section 2 (c) and in determining its true scope, it is per- 
missible to have regard to all such factors as can legitimately be taken into account in ascertaining the 
intention of the Legislature, such as the history of the statute, the reason which led to its being 
passed, the mischief which it intended to suppress and the remedy provided. . 

The Forward Contracts (Regulation) Act, 1952, was passed in order to put a stop to undesirable 
forms of speculation in forward trading in the wide interests of the community and in particular, the 
interests of the consumers for whom adequate safeguards were essential. Speculative contracts are 
therefore included within the purview of the Act. 

It is well-established that the pucca adatia has no authority to pledge the credit of the upcountry 
constituent to the local merchant and there is no privity of contract as between the upcountry consti. 
tuent and the local merchant. The pucca adatia is entitled to substitute his own goods towards the 
contract made for the principal and buy the principal’s goods on his personal account. In other 
words, the pucca adatia is not the agent of his constituent but he is acting as a principal as regards his 
constituent and not as a disinterested middleman to bring two principals together. 

A breach of the requirement of section 361 ( 1) of the Criminal Procedure Code is a mere irregula- 
rity and would not vitiate the trial unless prejudice is caused to the accused thereby. When the irregu- 
larity has not resulted in any injustice the provisions of section 537 of the Criminal Procedure Code are 
applicable to cure the defect. 

When several items of cheating were part and parcel of one transaction, a trial of the accused on a 
single charge would be permissible under section 239 °f the Criminal Procedure Code. 

Appeal by Special Leave from the Judgment and Order dated the 16th July. 
1963 of the Madras High Court in Criminal Revision Case No. 1139 of 1961 
(Criminal Revision Petition bio. 1095 of 1961). 

Jfaunit Lai, Advocate, for Appellant. 

A. V. Rati gam, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Ramaswami, 7 . —This appeal is brought, by Special Leave, from the judgment 
of the Madras High Court dated 1 6 th July, 1963 m Cnmrnal Revision Case 
N0.T139 of 1961. 


' * Crl.A. Ro. 20 of 1964. 


23rd August, 1966., 
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The appellant was charged for. having 'committed offences under, section 420, 
Indian Penal Code and section 21 (d) and (e) of the Forward Contracts (Regulation) 
Act, 1952 (LXXIV of 1952), hereinafter called the “ Act ”, with regard to , 
certain transactions between the appellant and P.W. 2, Raj am. The appellant was 
convicted of all the charges and was sentenced to rigorous imprisonment for one 
year and a fine of Rs. 1,000 under section 420, Indian Penal Code and a fine of . 
Rs. 100 under each of clauses (d) and ( e ) of section 21 of the Act by the District 
Magistrate, Kumbakonam. He further directed that a sum of Rs. 1,000 out of the, 
said fine should be paid to P.W. 2. On appeal, the convictions and sentences were 
affirmed by the Sessions Judge, West Thanjavur. The appellant took the matter 
in revision to the Madras High Court but the revision application was dismissed. 


The appellant was the proprietor of a firm in Bombay known as “ Jawarmal 
Gulab Chand ”. He advertised that people could invest capital in cotton,' oil 
seeds and other commodities and that J. G. Market Reports issued by him could help 
them in the matter. P.W. 2, a wholesale merchant dealing in cotton seed, 
groundnut cakes, etc., at Kumbakonam became a subscriber to the reports. P.W.,2 
asked the appellant for his business terms. The appellant sent him Exhibit P-30 
wherein he stated that he undertook export, import, ready and forward business 
in various commodities in accordance with pucca adatia system and according, to the 
usual practice and usage of the various associations concerned. Neither the appel- 
lant nor his firm was a member of any recognised association within the meaninguf 
the Act. P.W. 2 placed orders with the appellant and correspondence and statements 
of accounts were exchanged between' the appellant and P.W. 2 who paid a sum of 
Rs. 12,000 as margin. Subsequent to the demand of P.W. 2 the appellant sent 
Rs. 1,000 and also a final statement showing loss in the transaction and claiming that 
a sum of Rs. 398-52 P. was due to the appellant. According to the prosecution 
case, the appellant induced P.W. 2 to send him Rs. 12,000 between .1st May, 1958 
and 1 5th June, 1958 for forward contract business in cotton, castor-seeds and ground- 
nut by a fraudulent representation that the appellant conducted such business even 
though he was not actually entitled to , do any such business and thereby cheated 
P.W. 2. The case of the appellant was that he could do business under the pucca 
adatia system with members of recognised associations like the Bombay Oil-seeds and 
Oil Exchange, and the East India Cotton, Association, Bombay though he himself 
was not a member of either of these associations. The appellant denied that he 
made any false representation or that he induced P.W. 2 to part with his money. , 
The case of the appellant was rejected by the District Magistrate of Kumbakonam 
who accepted the prosecution case as true and convicted and sentenced the appel- 
lant on all the charges. . The decision of the District Magistrate was affirmed by the 
Sessions Judge, West Thanjavur in appeal. 


It was argued in the first place, on behalf of the appellant that on the admitted 
or proved facts no case of cheating has been made out against the appellant and there- 
fore his conviction under section 420, Indian Penal Code was illegal. We are unable 
to accept this argument as correct. It has been found that the- appellant sent a 
letter, Exhibit P-34 along with a copy of the business terms, Exhibit 34 (a) “ on which 
we undertake business of our clients”. In this document the appellant, has made 
the representation that he could do business in forward contracts in cotton, grains, 
seeds bullion, black pepper, etc,, in accordance with the pucca adatia system and 
“ j n accordance with the usual practice and usage of the various associations con- 
cerned”. In Exhibit P-33 the appellant sent a telegram to P.W. 2 intimating- that 
“ buying is advisable for quick profits ”. The appellant knew: fully '.well that he 
had no right to do forward business and that he was not a member of any recognised 
association and that he could not lawfully advertise to P.W. 2. for - investment in. 
forward contracts. ,lt is riot, necessary, that a false pretence should be made in. 
exDress words by the appellant. It may be inferred from all the • circumstances, 
including the conduct of the appellant in obtaining the property and im Exhibit 
V qa (a) the appellant stated something which was not true and concealed from 
pw. a the fact that he was not a member of any recognised association and that he 
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was not entitled to carry on the forward contract business. It is clear that P.W. z 
would not have parted with the sum of Rs. 12,000 but for the inducement contained 
in Exhibit P -34 and the representation of the appellant that he could lawfully 
carry on forward contract business. 

It was then submitted on behalf of the appellant that the forward contract in the 
present case was a wagering contract and fell outside the purview of the Act and the 
provisions of section 15 of that Act were therefore not attracted to this case. In our 
opinion, there is no justification for this argument. Before setting out the statutory 
provisions it is desirable to indicate briefly the economic implications of forward 
trading in commodities, the need for the regulation of such trading and the mischief 
which the Act was intended to remedy. The expert committee, to which the Bill 
which became the Act was referred, explained in their Report the meaning of' 
forward trading as follows : 

" Forward trading involves speculation about the future, but not allforms of forward trading could 
be considered as either unnecessary or undesirable for the efficient functioning of anything but the most 
primitive economy. . . .To the extent to which forward trading enables producers, manufacturers and 
traders to protect themselves against the uncertainties of the future, and enables all the relevant factors, 
whether actual or anticipated, local or international, to exercise their due influence on prices, it con- 
fers a definite boon on the community, because, to that extent, it minimises the risks of production and 
distribution and makes for greater stability of prices and supplies. It thus plays a useful role in modern 
business. At the same time, it must be admitted that this is an activity in which a great many indivi- 
duals with small means and inadequate knowledge of the market often participate, in the hope of 
quick or easy gains and consequently, forward trading often assumes unhealthy dimensions, thereby 
increasing, instead of minimising, the risks of business. There are forms of forward trading for exam- 
ple, options, which facilitate participation by persons with small means and inadequate knowledge 
. . .-.It is, therefore, necessary to eliminate certain forms of forward trading, and permit others under 
carefully regulated conditions, in order to ensure that, while producers, manufacturers and traders 
will have the facilities they need for the satisfactory conduct of their business the wider interests of the 
community, and particularly, the interests of consumers, will be adequately safeguarded against any 
abuse of such facilities by others. ” 

It was with these objects that the provisions of the Act were enacted. 

It is necessary at this stage to set out the relevant provisions of the Act. The 
object of the Act as stated in the Preamble is "to provide for the' regulation of certaia 
matters relating to forward contracts, the prohibition of options in goods and for- 
matters connected therewith”. Section 2 (c) of the Act defines a “ forward con- 
tract ” as a contract for the delivery of goods at a future date and which is not a 
ready delivery contract. Section 2 (i) defines a “ ready delivery contract” as a 
contract which provides for the delivery of goods and the payment of a price therefor, 
either immediately or within such period not exceeding eleven days after the date of 
the contract. The statute therefore makes a distinction between “ ready delivery 
contracts” and “forward contracts ”. Forward contracts are again divided into 
two categories “ specific delivery contracts” and “ non-transferable specific delivery 
contracts”. “ Specific delivery contracts” mean forward contracts which provide 
for actual delivery of specific goods at the price fixed during specified future period. 

“ Non-transferable specific delivery contracts ” are specific delivery contracts the 
rights or liabilities under which are not transferable. Section 15 Of the Act confers 
power on the Government to issue notifications declaring illegal forward contracts- 
with reference to such goods or class of goods and in such areas as may be 
specified. Section 15 states ■: 

<« 13. (1) The Central Government may, by notification in the Official Gazette, declare this sec- 
tion to apply to such goods or class of goods and in such areas as may be specified in the notification,, 
and thereupon, subject to the provisions contained in section j 8, every forward contract for the sale or 
purchase of any goods specified in the notification which is entered into in the area specified therein 
otherwise than between members of a recognised association or through or with any such member shall 
be illegal. 

• (2) Any forward contract in goods entered into in pursuance of sub-section ( 1 ) which is in con- 

travention of any of the bye-laws specified in this behalf under clause {a) of sub-section (3) of section 11 
shall be void — . - ' 

• (i) as respects the rights of any member of the recognised association who has entered into such 

contract in contravention of any such bye-law, and also' '• 
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r , (ii) as respects the rights of any other person who has knowingly participated in the transaction 
•entailing such contravention 


Section 17 authorises the Government to prohibit by notification any forward con- 
tract for the sale or purchase of any goods or class of goods to which the provisions 
•of section 15 have not been made applicable. Section 18 exempts nori-transferable 
specific delivery contracts from the operation of these sections. Section 21 relates 
;to penalties and reads as follows : 

“ai. Any person who — 

(«) . 

W 

(0 

(d) not being a member of a recognised association, wilfully represents to, or induces, any person 
■to believe that he is a member of a recognised association or that forward contracts can be entered into 
or made or performed, whether wholly or In part, under this Act through him, or 

(e) not being a member of a recognised association or his agent authorised as such under the 

rules or bye-laws of such association, canvasses, advertises or touts in any manner, either for himself or 
•on behalf of any other person, for any business connected with forward contracts in contravention 
of any of the provisions of this Act, or ' ' • , 


shall, on conviction, be punishable — 

(i) for a first offence, with imprisonment which may extend to two years, or with a fine of not 

•less than one thousand rupees, or with both ; ... 

(ii) for a second or subsequent offence, with imprisonment which may extend to two years and 
.also with fine : provided that in the absence of special and adequate reasons to the contrary to be men- 
tioned in the judgment of the Court, the imprisonment shall be not less than one month and the fine 
shall be not less than one thousand rupees.” 

It was argued on behalf of the appellant that the contracts in this case were 
not really meant for delivery of goods but were speculative in character. It, was 
•contended that to a contract of this description the Act has no application. 
Mr. Naunit Lai argued that the words of section ,2 (c) must be literally construed, 
and must be taken to cover only those contracts in which' the parties, intended actual 
delivery of goods at a future date. In our opinion," the interpretation for which 
Mr. Naunit Lai contends is against the whole scheme and purpose of tile Act, If the 
expression “forward contracts” in section 2 (c) is not, construed so as to include 
speculative’ contracts which ostensibly axe for delivery of goods the provisions of the 
Act would be rendered nugatory. It is a sound rule of interpretation that a statute 
should be so construed as to prevent the mischief and to advance remedy according 
to the true intention of the makers of the statute. In construing therefore section 
12. (c) of the Act and in determining its true scope it’is permissible to have, regard to 
all such factors as can legitimately be taken into accountin ascertaining the intention 
of the Legislature, such as the history of the statute, the reason which Jed to its being 
passed, the mischief which it intended to suppress and the remedy provided by the 
statute for curing the mischief. .That was the rule laid down in HsydorCs case 1 , 
Hvhich'was accepted by this Court in The Bengal Immunity Company Limited v. The State 
■of, Bihar and others 2 , 

As we have already pointed out, the Act was passed in .order to put, a stop to 
undesirable forms of speculation in forward trading and to correct the abuses of 
'Certain forms of forward trading in the wide interests of the community and, in 
particular, the interests of the consumers for whom adequate safeguards were essen- 
tial. In our opinion, speculative contracts of the type covered in the present case 
are included within the purview of the Act. One of the contracts in the present 
case is Exhibit P-42 in which P.W. 2 placed an order for supply of 100 bales 
-of cotton jarilla to be delivered. in August, 1958 at Rs. 654 per candy. We think 
.thata contract of this description falls within the definition of" forward contract” 


■«. (1584) 3W.Uep.16 : 76E.R. far- ; n • 
■2. (1955) S.cj.672 : (1955) 2 M.L.J. (S.C.) 


168 : (ig55)2S.C.R.6o3. 
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within the meaning of this Act and the provisions of that Act are therefore applicable 
to this case. We consider that Mr. Naunit Lai has been unable to make good his 
submission on this aspect of the case. 

It was then contended for appellant that even if the Act was applicable there 
is no breach of the provisions of section 15 because the appellant placed his order 
for the goods covered by the contract through “ a member of the recognised 
association ” as contemplated in section 15 of the Act. The argument was stressed 
that the appellant was merely acting as an agent of P.W. 2 and had placed an order 
for the notified goods through a member of the recognised association and there 
was no breach of any of the provisions of the Act. We are unable to accept this 
argument as correct. In the first place, there is no evidence on the record of he" 
case to show that the appellant placed the order for the notified goods with a member 
of the recognised association. But even on the assumption that the appellant placed 
an order for the notified goods through a member of the recognised association 
there is, in our opinion, a breach of the provisions of the Act. The reason is that 
the appellant was doing forward contract business as a pucca adatia. It is well- 
established that the pucca adatia has no authority to pledge the credit of the 
upcountry constituent to the Bombay merchant and there is no privity of contract 
as between the upcountry constituent and the Bombay merchant. The pucca 
adatia is entitled to substitute his own goods towards the contract made for the 
principal and buy the principal’s goods on his personal accounts. In other words, 
the pucca adalitya is not the agent of his constituent but he is acting as a principal 
as regards his constituent and not as a disinterested middleman to bring two prin- 
cipals together. The legal position has been explained by the Bombay High Court 
in Bhagwandas Narolamdas v. Kanji Deoji 1 , and affirmed by the Judicial Committee 
in Bhagwandas Parasram v. Burjorji Ruttonji Bomanji z . In the present case, therefore, 
the appellant was acting as principal to principal, so far as P.W. 2 was concerned 
and the contracts are hit by the provisions of section 15 of the Act. 

We pass on to consider the next contention of the appellant that there was a 
breach of section 361, Criminal Procedure Code, which states: 

“ 361. (1) Whenever any evidence is given in a language not understood by the accused, and 

he is present in person, it shall be interpreted to him in open Court in a language understood by him. 

(2) If he appears by pleader and the evidence is given in a language other than the language 
of the Court, and not understood by the pleader, it shall be interpreted to such pleader in that language. 


It was said that the evidence of the prosecution witnesses was given either in Tamil 
or in the English language and the appellant did not know either of the languages 
and so he was not able to take part in the trial. Mr. Naunit Lai contended that 
there was a breach of the requirement of section 361 (I), Criminal Procedure Code, 
and the trial was vitiated. We do not think there is any substance in this argument. 
Even if it is assumed that the appellant did not know English or Tamil the viola- 
tion of any provision of section 361 (1), Criminal Procedure Code, was merely an 
irregularity and it is not shown in this case that there is any prejudice caused to 
the appellant on this account. It is pointed out by the Sessions Judge that the 
appellant did not make any objection at the time the evidence was given and it 
appears that he was represented by two eminent Advocates — Sri V. T. Ranga- 
swami Iyengar and Sri R. Krishnamoorthy Iyer — in the trial Court who knew 
both these languages and who would not have allowed the interest of the appel- 
lant to be jeopardised even to the smallest extent. In our opinion, the irregularity 
has not resulted in any injustice and the provisions of section 537, Criminal Proce- 
dure Code, are applicable to cure the defect. 

Lastly, it was submitted that the 6 items of alleged cheating were combined 
together in one charge and the conviction of the appellant is therefore illegal. 


x. I.L.R. {1906) 30 Bom. 205. 
o. (19x8) L.R. 45 I.A. 29 : (1918) 34 M.L.J. 
S C 3 — 106 


305 : I.L.R. (1918) 42 Bom. 373. 
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. There is no merit in-this argument becatise. the : lower Courts have found- that all - 
the six items of cheating were part and parcel of one transaction and the trial of 
the appellant on a single charge was therefore permissible under section 239, 

- Criminal Procedure Code. 


For the reasons expressed we hold that the decision of the High Court should be . 
. affirmed and this appeal should be dismissed. ‘ 

V.K. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) . ‘ 

Presejtt : — K. N. Wanghoo, J. M. Shelat and G. K. Mitter, JJ. 
Ammathayi alias Perumalakkal and another . . Appellants * 

v. 

Kumaresan alias Balakrishnan and others .. Respondents. 

Evidence Act (I of 1872), section 112 — Scope and effect. . - . 


Hindu Lau) — Joint family — Gift — Power to gift away ancestral movable or immovable properties— -Limi- 
tations — Gift by husband to wife of immovable ancestral properly — Validity — If becomes valid if made to carry but 
wishes of the father of the husband — Father-in-law's power to gift ancestral immovable property to daughter-in-law. 

Section 1 12 of the Evidence Act raises inter alia a conclusive presumption that a child bom during 
the continuance of a valid marriage between his mother and any man is the legitimate son of that 
man, and this conclusive presumption can only be rebutted if it is shown that the parties to the marriage 
had no access to each other at any time when he could have been begotten. ■ 

In the instant case the wife was only living one furlong away in her father’s house from where 
the husband was living. The evidence produced falls short of proving that the husband, though 
living separately, had no access to her at any time when the plaintiff could have been begotten by . 
her. ' 

Hindu law on the question of gifts of ancestral property . is well-settled. Bo far as- movable 
ancestral property is concerned, a gift out of affection may be made to a wife,' to a daughter and even 
to a son, provided the gift is within reasonable limits. A gift for example of the whole or almost the 
whole of the ancestral movable property cannot be upheld as a gift through affection. . But so far : a s 
immovable ancestral property is concerned, the power of gift is much more circumscribed than in 
the case of movable ancestral property. A Hindu father or any other managing member has power 
to make a gift of ancestral immovable property within reasonable limits for “ pious purposes ”. Now 
what is generally understood by pious purposes is gift for charitable and/or religious purposes.’ But 
the Supreme Court irt Kamala Devi v. Bachu Lai, (1957) S.C.J. 321 : (J957) 1 An.W.R. (S.C.) 66 : 
0957) 1 M.L.J. (S.C.) 66 : (1957) S.C.R. 452, has extended the managing of pious purposes to cases 
where a Hindu father makes a. gift within reasonable limits of immovable ancestral property to his 
daughter in fulfilment of an ante-nuptial promise made on the occasion of the settlement of the terms 
of her marriage and the same can also be done by the mother in case the father- is dead. Later in 
Guramma v. Malappa, (1964) 4 S.C.R. 497, it was held that the right to make such a gift is not confined 
to the marriage occasion alone but can be made at any time. •: 

But a gift by a husband to his wife of immovable ancestral property made out of love and affection 
would be invalid, for no such gift is permitted under the Hindu law. Such a gift will hot become 
valid merely because in making the gift the husband was merely carrying out the wishes of his father. 
Even the father-in-law if he had desired to make such a gift at the time of the marriage of his daughter- 
in-law would not be competent to do so. It is no doubt true tliat’gifts made in token of love by the 
father-in-law to a daughter-in-law are permitted and become her slridhan property. But that docs 
not mean that a father-in-law is entitled to make a gift of ancestral immovable property to a daughter- 
in-law so as to convert it into her siridhan. Generally such gifts are of movable property. But even 
if gifts of immovable property in such circumstances are possible, the two provisions must be read 
harmoniously. If therefore Hindu law does not permit a father-in-law to make a gift of ancestral 
immovable property to his daughter-in-law, he cannot make such a gift for the puipose of slridhan- 
1 Further if gifts by the father-in-law to the daughter-in-law which become slridhan include gifts of im- 
movable property, they can only refer to such immovable property as is' not ancestral immovable - 

* C.A.No. 6i8of 1964. , *, j .: i 5 «b September, 1966. 
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property, for that is the only way in which the two provisions can be reconciled. There is therefore 
no warrant in Hindu law in support of the proposition that a father-in-law can mate a gift of ancestral 
immovable property to his daughter-in-law. 

Appeal from the Judgment and Decree dated the 29 th November, 1960 , of 
the Madras H'gh Court in Appeal Suit No. 207 of 1957 . 

Sarjoo Prasad, Senior Advocate (M. S. Narasimhan, Advocate, with him), 
for Appellants. 

S. V. Gupta, Solicitor-General of India (A. G. Ratnaparkhi, Advocate, with him), 
for Respondents Nos. 1 and 2 . 

R. Ganapathy Iyer , Advocate, for Respondent No, 3 . 

The Judgment of the Court was delivered by 

Wanchoo, J.: — 'This is an appeal on a certificate granted by the Madras High 
Court and arises in the following circumstances. One Rangaswami Chettiar was 
a man of considerable property and used to live in Poolathur village. He first 
married one Bappani and had a son by her. But both the son and Bappani died. 
He therefore married Ammathayee, who was defendant No. 2 in the suit and is 
appellant No. i before us. He had a son and two daughters by her. But unfortu- 
nately all the three children died. Thereafter Rangaswami Chettiar married 
Lakshmiammal in 1943. She was the first defendant in the suit. It appears that 
no child was bom to Lakshmiammal for • about three years and therefore 
Rangaswami Chettiar married a fourth time. His fourth wife was the sister of his- 
second wife named Supputhayee. In February, 1949 Lakshmiammal gave birth 
to a son. There is dispute as to the question whether Lakshmiammal had left 
her husband about 1945 or so because of frequent quarrels between the two. Any- 
how the fourth wife had also no children. In June, 1953, Rangaswami Chettiar 
fell ill. He was first treated as an out-patient in Batlagundu hospital and later 
admitted as an in-patient. On 1 6th June, 1953, he executed a registered deed of" 
gift in favour of his second wife Ammathayee of certain immovable joint family 
property. Lakshmiammal when she came to know of this gift published a notice 
in a newspaper accusing the second and fourth wife of trying to deprive her and her 
minor son of their due share in the joint family property by having the gift deed 
executed and claimed that the gift deed was not valid. On 4th September, 1953, 
Rangaswami Chettiar sent a notice in reply to the notice published by Lakshmi- 
ammal. In that notice Rangaswami Chettiar accused Lakshmiammal of having 
left him a year and a half after the marriage after quarrelling with him. He also 
accused her of living a life of promiscuity thereafter. Finally he said in the notice 
that the son born to Lakshmiammal in February, 1949 was not his son. Lakshmi- 
ammal gave reply to this notice of Rangaswami Chettiar on^ 15th September, 1953, 
in which she maintained that the child was Rangaswami Ghettiar’s. She also 
claimed that Rangaswami Chettiar’s mind had been poisoned against her by his 
two other wives. She denied that she had any connection with any other man 
besides Rangaswami Chettiar. In December, 1953 Rangaswami Chettiar died. 

The present suit was filed a year later on 3rd January, 1955, on behalf of the 
minor son. He claimed half share in the joint family properties left by Rangaswami 
Chettiar. To this suit the three widows who between them have half share were 
defendants Nos. 1, 2 and 3. Three other defendants were made parties to the suit 
to whom we shall refer later as they are not concerned with the main controversy 
between the plaintiff and the two step-mothers (i.e., second and third defendants). 

The main defence of the two step-mothers, who are now appellants before us, 
was that the plaintiff though born to Lakshmiammal was not the son of Rangaswami 
Chettiar and was therefore not entitled to any share in his properties. Further 
Ammathayee pleaded that the gift deed in her favour was valid and that even if • 
the plaintiff was the son of Rangaswami Chettiar he would be entitled to half 
share of the properties other than those gifted to her by Rangaswami Chettiar 
before his death. There were other issues in the suit, but we are not concerned 
with them in the present appeal. 


•■832 THE StJPREMB COURT JOURNAL. - [1961 

f On the main question, namely, whether the plaintiff was the son ofRangaswami 
•Chettiar, the trial Court found in his favour. Further on the question whetliei 
the gift deed in favour of Ammathayee was valid, the trial Court was of opinion 
that it was not . competent for Rangaswami Chettiar to make a gift of immovable 
Joint family property to his wife. The. trial Court therefore held the gift to be 
invalid and gave the plaintiff a decree for. his half share in the property left b> 
Rangaswami Chettiar, including the properties gifted to Ammathayee before hit 
■death. 

Thereupon the two step-mothers went in appealalong with two other defendants 
:and contested the finding of the trial Court on both these issues. The High Court 
however upheld both the findings. On a consideration of the 'evidence,- the High 
■Court came to the conclusion that the heavy burden that lay on those who disputed 
the paternity of the plaintiff-respondent in view of section 1 12 of the Indian Evidence 
Act (I of 1 872), had not been discharged in this case and it had not been ' proved 
that Rangaswami Chettiar had no access to Lakshmiammal on or about the time 
-when the plaintiff-respondent could have • been conceived. ‘ On the question of 
the gift deed, the High Court held that Hindu law did not permit a husband to 
gift- joint family immovable property to his wife in the circumstances in which the 
;gift was made in this case. The High Court therefore dismissed the appeal so far 
as the step-mothers of the plaintiff-respondent were concerned. The High Court 
“however allowed the appeal of defendants Nos. 4 and 5 who were the brothers of 
the two step-mothers of the plaintiff-respondent and set aside the decree of the trial 
■Court with respect to them by which they were made accountable.:- There was 
also a cross-objection before the High Court with respect to certain properties which 
were in the possession of the sixth defendant. That cross-objection was dismissed 
on the ground that the plaintiff-respondent- had failed to prove that thosepropcrties 
were joint family properties left by Rangaswami Chettiar. Thereafter the; two 
Widows who are the appellants before us applied for and obtained.a certificate to 
^appeal to this Court as the decree of the High Court was that of variance,' and that 
■is how the matter has come before us. ' - : v ; 

The two main questions which have been argued before us are— 

(i) whether the plaintiff-respondent was the son of Rangaswami Chettiar, 

:and '• ■ •• • ' ■ • . • ’-.i 

(ii) whether the deed of gift was valid. . . 

:So far as the firsf’question is concemedj there is a concurrent finding of the trial 
Court as well as of the High Court that the . plaintiff-respondent is, the , son -of 
Rangaswami Chettiar. Ordinarily therefore this. Court would not interfere with 
this concurrent finding of fact. But it is urged that the High Court did not accept 
the evidence on this point in . the- same measure as the trial Court did, and that 
there are circumstances which should have led the High Court (when it did; not 
.accept the evidence in full), to hold that the plaintiff-respondent was not the son 
ofRangaswami Chettiar. It is also urged that the High Court was in- error in 
holding on the basis of section 112 of the Evidence Act that the paternity of the 
plaintiff-respondent had been proved. We are of opinion that there is no force 
in this contention. The main evidence, on behalf of the. plaintiff-respondent was 
that of his mother, Lakshmiammal. On the other hand the appellants relied oh . 
■the notice sent, by Rangaswami Chettiar to Lakshmiammal denying the paternity 
-of the plaintiff-respondent, and it is urged that a notice of. this kind is very strong 
• evidence rebutting the presumption that the plaintiff-respondent is the son of 
Rangaswami Chettiar, and this is particularly so in . the , present case because 
Rangaswami Chettiar was keen on having a son and had married four times for that 
purpose He would not have denied the paternity of the son bom to his third 
-wife in the circumstances if that was true. The High Court was not oblivious of 
the force of these circumstances. But the evidence of Lakshmiammal was that 
she never quarrelled with her husband and that her husband married again because 
she did not give birth to a child for about three, years, and the fourth marriage of 
Rangaswami Chettiar took place with her consent. She also said' that she had not 
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left the house of Rangaswami Chettiar and that the plaintiff-respondent was; 
Rangaswami Chettiar’s son. She further said that her co-wives became jealous- 
after the birth of the plaintiff-respondent to her and that is why they influenced 
Rangaswami Ghettiar against her. This evidence was relied upon by the trial 
Court and the High Court has not disbelieved it. It is also in evidence that Lakshmi- 
ammal was living in her father’s house in the same village as Rangaswami Chettiar 
even according to the appellants’ witnesses and that Lakshmiammal’s father’s house- 
was only a furlong away from Rangaswami Chettiar’s house. It was in these- 
circumstances that the High Court had to consider the question whether the heavy- 
burden which lies on a person denying the paternity of a child born during wedlock 
had been discharged. It is true that Rangaswami Ghettiar had given the notice 
to Lakshmiammal in which he denied the paternity of the plaintiff-respondent;- 
but that notice stands ih.no better position than would have been the statement 
of Rangaswami Chettiar even if he was alive when this suit was fought out in the 
trial Court. Section 112 is in these terms — 

“ The fact that any person was born during the continuance of a valid marriage between his- 
mother and any man, or within two hundred and eighty days after its dissolution, the mother remain- 
ing unmarried, shall be conclusive proof that he is the legitimate son of that man, unless it can be 
shown that the parties to the marriage had no access to each other at any time when he could have- 
been begotten.” 

It raises inter alia a conclusive presumption that a child born during the continuance 
of a valid marriage between his mother and any man is the legitimate son of that 
man, and this conclusive presumption can only be rebutted if it is shown that the 
parties to the marriage had no access to each other at any time when he could 
have been begotten. The appellants therefore had to prove, as Rangaswami 
Chettiar would have had to prove even if he was alive when the suit was fought out 
in the trial Court, that he had no access to Lakshmiammal at any time when the 
plaintiff-respondent could have been begotten. We have already said that even, 
according to the appellants Lakshmiammal was only living one furlong away in 
her father’s house from where Rangaswami Chettiar was living. In these circum- 
stances the evidence produced in the present suit falls far short of proving that 
Rangaswami Chettiar had no access to Lakshmiammal at any time when the 
plaintiff-respondent could have been begotten. "We have therefore no hesitation, 
in agreeing with the High Court, particularly taking into account the evidence 
of Lakshmiammal which has not been disbelieved by the High Court, that the 
appellants had completely failed to prove non-access of Rangaswami Ghettiar 
to Laksluniammal, at any time when the plaintiff-respondent could have been 
begotten. -In these circumstances there is no reason for us to interfere with the- 
concurrent finding of fact as to the paternity of the plaintiff-respondent and we 
hold that he is the legitimate son of Rangaswami Chettiar. 

This brings us to the question of the validity of the gift deed in favour off 
Ammathayee. The gift deed begins with the following recital: 

“ As you happened to be my second wife and in accordance with the promise made to you by 
my father, K. K. Ramasami Chettiar at the time of my marriage with you, and according to the direc- 
tions given to me also to execute a document in your favour and also in consideration of the affection, 
you are having for me, and your obedient nature ” 

and then follow the words making the gift of certain immovable properties in her 
favour. . According to the donee-appellant, the value of this immovable property 
was about one-tenth of the entire property left by Rangaswami Ghettiar. The 
argument on behalf of the donee-appellant is that the gift was valid as it was of a 
reasonable portion of this immovable property, firstly, because it %vas made by a 
husband in favour of a wife out of love and affection, and secondly, because it 
was made by her husband to carry out the pious obligation that lay on him to fulfil’ 
the wishes of his father to make, some, provision for Ammathayee, .which his father- 
had indicated at the time of her marriage. 

Hindu law on-the question.of gifts of ancestral property. is_ well-set tied. So- 
far as movable ancestral property is concerned, a gift out of affection may be made 
to a wife, to a daughter and even to a son, provided the gift is within reasonable: 
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limits. A gift for example of the whole or almost the whole of the ancestral movable 
property cannot be upheld as a gift through affection: (see' Mulla’s Hindu Law 
igth Edition, page 252, para. 225). But so far as immovable ancestral property i! 
•concerned, the power of gift is much more circumscribed than in the case of movabb 
ancestral property. A Hindu father or any other managing member , has powei 
to make a gift of ancestral immovable property .within reasonable limits for “ piotn 
purposes”: (see Mulla’s Hindu Law, 13th Edition, 1 para. 2267 page 252). Nov, 
what is generally understood by “ pious purposes ” is gift .for charitable and/oi 
religious purposes. But this Court has extended the meaning of “ pious purposes 5 , 
to cases where a Hindu father makes a gift within reasonable limits of immovable 
ancestral property to his daughter in fulfilment of an ante-nuptial promise made on ' 
the occasion of the settlement of the terms of her marriage, and the same can also 
he done by the mother in case the father is dead: (see : Kamala Devi v, Bacfiu Lal r 
Gupta 1 ). . -- li 

In Guramma Bhratar Chanbassdppa Deshmukh v. Malappa 2 , if : was observed by 
this Court that : . . 

“ the Hindu law texts conferred a right upon a daughter or a sister, as the case may be, to.' 
have.a share in the family property at the time ofpartition. The right was lost by efflux of time.- 
But it became crystallized into a moral obligation. The father or his representative can make 
a valid gift by way of reasonable provision for the maintenance of the daughter, regard being 
had to the financial and other relevant circumstances of the family. By custom or by convenience,: 
•such gifts are made at the time of marriage, but the right of the father or his representative to 

make such a gift is not confined to the marriage occasion Marriage is only a customary 

•occasion for such a gift. But the moral obligation can be discharged at any time, either during 
the life time of the father or thereafter.” ' ' • 

But we have not been referred to a single case where a gift by a husband to his wife, 
of immovable ancestral property, if made, has been upheld. We see no reason to , 
extend the scope of the words “pious purposes ’? beyond : what has already been 
•done in the two decisions of this Court to which reference has been made. The 
contention of the donee-appellant that the gift in her favour, by her husband of 
ancestral immovable property made out of affection . should be upheld must there-: 
fore fail, for no such gift is permitted under Hindu law insofar as immovable ancestral 
property is concerned. 7 . • ... • ; ! . •„• - , 

As to the contention- that' Rangaswami CHettiar was merely, carrying out his 
father’s wishes when He made this gift in favour of his wife . and that, act of his was 
a matter of pious obligation laid on him by His father, we are’ of opinion that, no 
■gift of ancestral immovable property can be made on such a ground. Even the . 
father-in-law, if he had desired to make a gift at the time: . of the marriage of his 
•daughter-in-law, would not be competent to do So insofar as immovable .ancestral 
property is concerned. No case in support of the proposition that a father-in-law 
•can make a gift of ancestral immovable property in favour of his daughter-in-law 
at the time of her marriage has been cited. There is in our opinion no authority 
to support such a proposition, in Hindu law'. As already observed, a Hindu father 
•or any other managing member has power to make a gift within reasonable limits 
of ancestral immovable property for pious purposes, and we cannot see how a gift' 
~by the father-in-law to the daughter-in-law at the time of marriage cam by any 
stretch of reasoning be called a pious purpose, whatever may be the position.of a 
.gift by the father or his representative to a daughter at the time of her marriage. , 
One can understand such a gift being made to a daughter when she is leaving the 
family of her father. As it is the duty of the father or his representative to marry 
the daughter, such a gift may be and has been held by this Court to be for a pious 
purpose. But we see no pious purpose for such a gift by a father-in-law in favour 
of his daughter-in-law at the time of marriage. As a .matter of fact the daughter-in- 
law becomes a member of the family of her father-in-law after marriage and she 
would be entitled after marriage in her own right to the ancestral immovable 
property in certain circumstances, and clearly therefore her case stands on a very 
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different footing from the case of a daughter who is being married and to whom a 
reasonable gift of ancestral immovable property 1 can be made as held by this 
Court. 

Learned Counsel for the donee-appellant further refers to the fact that gifts 
made in token of love by her father-in-law to a daughter-in-law are permitted and 
become her stridhan property. That is so. But that does not mean that a father- 
in-law is entitled to make a gift of ancestral immovable property to a daughter-in- 
law so as to convert it into her stridhan. Generally such gifts are of move- 
able property. But even if gifts of immovable property in such circumstances are 
possible, the two provisions must be read harmoniously. If therefore Hindu law 
does not permit a father-in-law to make a gift of ancestral immovable property 
to his daughter-in-law, he cannot make such a gift for purposes of stridhan. Further 
if gifts by the father-in-law to the daughter-in-law which become stridhan include 
gifts of immovable property, they can only refer to such immovable property a 
is not ancestral immovable property, for that is the only way in which the two pro 
visions can be reconciled. We have therefore no difficulty in holding that there i- 
no warrant in Hindu law in support of the proposition that a father-in-law ca s 
make a gift of ancestral _ immovabl e property to a daughter-in-law at the time on 
her maniage. If that is so, we cannot see how what the father-in-law himself 
could not do could be made into a pious obligation on the son as is claimed in thisf 
case, for that would be permitting indirectly what is not permitted under Hindu 
law directly. Further in any case gifts of ancestral immovable property can only 
be for pious purposes, and we doubt whether carrying out the directions of the 
father-in-law and making a gift in consequence can be said to be a gift for a pious 
purpose, specially when the father-in-law himself could not make such a gift. We 
are therefore of opinion that this gift cannot be upheld on the ground that Ranga- 
swami Ghettiar had merely carried out the wishes of his father indicated on the 
occasion of the marriage of Ammathayee. 

The appeal therefore fails and is hereby dismissed with costs to the plaintiff- 
respondent. 

Before we part with this appeal, we should like to refer briefly to the case of 
Natarajan Ghettiar who was defendant No 6 in the trial Court and is respondent 
No. 3 before us. He was made a party with respect to certain properties in Schedule 
D to the plaint. His case was that the properties in Schedule D were not liable 
‘o be partitioned. This contention of his was upheld be the trial Court. That is 
why the decree does not provide for partition of D Schedule properties. It was 
therefore unnecessary for the appellants to make him a party to the present appeal 
unless the appellants claimed some relief against him. Learned Counsel for the 
appellants has stated that no relief is being claimed against Natarajan Ghettiar, 
respondent No. 3. The appeal therefore must fail as against Natarajan Chettiar 
who will get his costs from the appellants but no hearing fee. 

Further among the properties to be divided were a gold chain (item 6) and 
certain promissory notes (items Nos. 2 to 4.) of Schedule B. The trial Court held 
that there was no proof that these items existed. In the decree however this has 
not been made quite clear. We therefore direct that the trial Court will correct 
the decree to bring it into line with its finding on these items. 


V.K. 


Appeal dismiss td. 
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Konduru Seshu Reddy and others ...Respondents. ... 

. Madras Hindu Religious Endowments Act {II of 1927), sections 6 (17) and 84 (sj— -Order of Endowments 
Board declaring a temple ‘public temple ’ — Petition to set aside the order — Scope of-— Compromise — Deity if 
represented by the Commissioner-respondent — Decree if binding on deity. ' 


Specif ic Relief Act {II of 1877), section 42 — Mere declaration — If can be granted independently of the section 
— Compromise in proceedings against the Commissioner , Hindu Religious Endowments — Properties in dispute > 
declared personal properties of the petitioners, subject to annual payments of certain cash and quantity of paddy to 
the temple — Subsequent suit by a worshipper for a declaration that the deity is not bound— Maintainability— 
Hindu Religions and Charitable Endowments Act {XIX of 1951), section 93. - 

Where the Hindu Religious Endowments Board, Madras, passed an order on 5th October, 1949, 
that Sri Kodandaramaswami Temple was a ‘ public temple ’ and where the appellants herein; as 
petitioners, filed O.P. No. 3 of 1950 on the file of the Court of the District Judge, Ncllore, impleading 
the Commissioner, Hindu Religious Endowments Board, Madras, as defendant, {a) to set aside that 
order, (b) to declare the temple a ‘ private temple ’, and (c) declare the properties detailed in the 
Schedule thereto do not belong to the temple but are their personal properties, the petition ultimately 
ended in a compromise in October, 1954 entered into between the Commissioner for Hindu Religious 
and Charitable Endowments, Andhra Pradesh, and those petitioners and. r a decree, in -.terms thereof 
was passed. It provided inter alia that the properties were the personal properties of the petitioners 
subject to payment of certain quantity of paddy and certain cash every year to the temple declared 
a ‘public temple’. . , 

A suit was thereupon filed by a worshipper of the temple on 31st October, 1955, in the District 
Court, Nellore, for a declaration that the above provision was invalid and not binding on the Deity 
as it was not represented in the said O.P., it was dismissed but on appeal the High Court of Andhra 
Pradesh held that section 93 of the Hindu Religious and Charitable Endowments Act (XIX of 1951) . 
was no bar to the suit and section 42 of the Specific Relief Act was not exhaustive and remanded the 
suit for disposal on other points; Hence this appeal. “ ’ 

Held, it is well. established that a worshipper of a Hindu temple is entitled in certain circum- 
stances to bring a suit for a declaration that the. alienation, of the. temple properties by a de jure 

shebait is invalid and not binding on the temple. Worshippers are not entitled to recover posses- 
sion of improperly alienated properties but, they ctrn be granted a declaratory decree that the , 

alienation is notbinding on the Deity. 

• Section 42 of the Specific Relief Act is not exhaustive of the cases in which a declaratory decree 
may be made and Courts have power to grant such a decree independently of the requirements of 
the section. 1 \ ■ •• • ~f: : " ! 

The Commissioner has no authority to represent the Deity in proceedings before the District 
Judge under section 85 of the Act. The compromise decree is therefore not binding on the Deity. 
Further the compromise decree in so far as it relates to the declaration that theproperties do not belong 
to the Deity bu t are personal to the petitioner is beyond the scope of proceedings brought under 
section 84 (2) of the Madras Act II of 1927 and could not be granted. 

The plaintiff-respondent No. 1 is entitled to a declaratory, decree that the compromise 
decree in O.P. No. 3 of igso on the file of the ^District Court, Nellore, is not valid and binding 
on the temple. • { 

Appeal from the Judgment and Order dated the 7th August, 196-, of the Andhra 
Pradesh High Court in Appeal Suit No. 312 of 1957-f 

P. Babtda, if. Rajendra Chaudhuri and if. R. Chaudkuri , Advocates, for 
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P. Ram Reddy and A. V. V. J{air, Advocates, for Respondent No. 1. 
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The Judgment of the Court was delivered by 

Ramaswami, J. : — This appeal is brought by certificate on behalf of the defen- 
dants against the judgment of the High Court of Andhra Pradesh dated 7th August, 
1962, inAppeal Suit No. 312 of 1957. ‘ 

In the village of Varagali, in the district of Nellore, there is a temple in which 
is enshrined the idol of Sri Kodandaramaswaroi. The temple was built in the 
middle of the last century by one Burla Rangareddi who managed the affairs of 
the temple and its properties during his life-time. After his death, his son, Venkata 
Subbareddi was in management. By a deed dated 19th August, 1898, Venkata 
Subbareddi relinquished his interest in the properties in favour of one Vemareddi 
Rangareddi whose family members are defendants 1 to 5. The plaintiff filed a 
petition before the Assistant Commissioner for Hindu Religious Endowments, 
Nellore, alleging mismangement of the temple and its properties by the first defen- 
dant. Notice was issued to the 1st defendant to show cause why the temple pro- 
perties should not be leased out in public auction and the first defendant contested 
the application alleging that the properties were not the properties of the temple 
but they belonged to his family. After enquiry, the Assistant Commissioner sub- 
mitted a report to the Hindu Religious Endowments Board, Madras recommending 
that a scheme of management may be framed for the administration of the temple 
and its properties. The Board thereafter commenced proceedings for settling 
a scheme and issued notice to the 1st defendant to state his objections. The 1st 
defendant reiterated his plea that the temple was not a public temple. The Board 
held an enquiry and by its order dated 5th October, 1949, held that the temple was 
a public one. On 1 8th January, 1950, the 1st defendant filed O.P. No. 3 of 1950 
on the file of the District Judge, Nellore (1) for setting aside the order of the Board 
dated 5th October, 1949, declaring the temple of Sri Kodandaramaswamivari as a 
temple defined in section 6, clause (17) of the Act, (2) for a declaration that the 
temple was a private temple and ( 3 ) for a declaration that the properties set out 
in the schedule annexed to the petition were the personal properties of his family 
and they did not constitute the temple properties. Originally, the Commissioner,- 
Hindu Religious Endowment Board, Madras, was impleaded as the sole respondent 
in the petition. The present plaintiff later on got himself impleaded as the 2nd 
respondent therein. Both the respondents contested the petition on the ground 
that the temple was a public temple and that the properties mentioned in 
the schedule were the properties of the temple and not the personal properties of 
the 1st defendant. For reasons which are not apparent on the record the petition 
was not disposed of for a number of years. In the meantime Madras Act II of 
1927 was repealed and the Hindu Religious and Charitable Endowments Act 
of 1951 was enacted. Then came the formation of the State of Andhra Pradesh. 
By reason of these changes the Commissioner of Hindu Religious Endowments-in 
the State of Andhra Pradesh was impleaded as the 1st respondent to the petition. 
Thereafter there was a compromise between the petitioners 1 to 5 on the one hand 
and the Commissioner, the 1st respondent on the other. The District Judge, 
Nellore recorded the compromise and passed a decree in terms thereof by his order 
dated 28th October, 1954. 

The material clauses of the compromise decree, Exhibit B-i 1 are as follows : 

“ 1. That Sri Kodandaramaswami temple, Varagali, be and hereby is declared as a temple 
as defined in section 6, clause (17) of the Hindu Religious and Charitable Endowments Act ; , 

2. That petitioners 1 to 4 be and hereby are, declared as the present hereditary trustees of 

the said temple ; ' ■ t 1 

3. That the properties set out in Schedule A filed herewith be and hereby are, declared as- 
the personal properties of the family of the petitioners subject to a charge as noted below ; 

4. That petitioners 1 to 4 their heirs, successors, administrators and assignees do pay to the 
said temple for its maintenance 12 1/2 putties of good Mologolukulu paddy and Rs. 600 every year by 
the 31st of March ; 

5. Thatthesaid J2 1/2 putties of good Mologolukulu paddy and Rs. 600 due every year ber 
a charge on the lands mentioned in Schedule A given hereunder ; 
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■ ... petitioners i to 4 and their successors, heirs and assignees be hable to. pay 12 lit !':' 

putties of Moiogolukulu paddy and Rs. Goo every year whether the lands yield any income or not/ ,'3 


• That die Hindu Religious and Charitable Endowments Commissioner be entitled to 
associate non-hereditary trustees not exceeding two, whenever they consider that such appointment is • 
necessary and in the interests of the management ; 


. . . I1- That the Managing trustee shall be one of the four hereditary trustees or their successors 

in title only and not the non-hereditary trustees ; ■ 


* 5 * T^ at the right of the 2nd respondent to agitate the matter by separate proceedings will, 
be unaffected by the terms of this compromise to which he is not a party. ” . , 

It is apparent from the terms of the compromise decree that the temple was declared 7 
to be a public temple as defined in section 6, clause (17) of the Hindu Religious and- 
Charitable Endowments Act and that the properties set out in Schedule A annexed 
to the compromise petition were declared to be the personal properties of defen- 
dants x to 5. The decree created a liability on their part to deliver to the temple 
for its maintenance 12& putties of paddy and pay Rs. 600 cash every year. The 
present suit was instituted on 3 1 st October, 1 955 , for a declaration that the provision 
in the compromise decree that the lands mentioned in the schedule were the personal 
properties of defendants 1 to 5 and not the absolute properties of the temple; was 
not valid and binding on the temple. Defendants 1 to 5 objected to the suit on 
the ground that it was not open to the plaintiff to seek a declaration that a part of 
the decree was not binding but the plaintiff should have directed his artack against 
the entirety of the decree. The trial Court dismissed the suit on the ground that 
the suit was defective and that section gg of the Hindu Religious and Charitable 
Endowments Act of 1951 was a bar to the institution of the suit. Against the 
-decree of the trial Court the plaintiff preferred an appeal — A.S. No. 312 of 1957 
to the High Court of Andhra Pradesh. The plaintiff also filed C;M.P. No. 6422 
of 1962 praying for amendment of the plaint to the effect that the compromise 
decree in O.P. No. 3 of 1950 was not valid and binding on the temple. After 
hearing defendants 1 to 5 the High Court allowed the amendment sought for by 
the plaintiff and held that the amendment curred the defect with regard to the 
prayer for a declaration to have the compromise decree set aside partially. The 
High Court further held that section 93 of the Hindu Religious and Charitable 
Endowments Act was not a bar , to the suit and section 42 of the. Specific Relief 
Act was not exhaustive and the suit was therefore maintainable; In the result, 
the High Court . allowed the. appeal and remanded the suit tothe trial Court for 
disposing the. same on the remaining issues. ,. * • 


It was contended, in the first place on behalf of the appellants that declaratory 
suits are governed - exclusively by section , 42 of the Specific Relief Act and if the 
requirements of that section are not fulfilled ' no relief can be.granted in a suit for 
a. mere declaration. It was, submitted -that the . plaintiff must satisfy the Court, 
in such a suit, that he is entitled either to any legal character or to any right in any 
property. It was argued for the appellants that the plaintiff has brought the suit 
as a mere worshipper of the temple and that he hasno legal or equitable right to 
the properties of the temple which constitute the subject-matter of the suit. It was 
pointed out that the plaintiL has not asked for a declaration of his legal character 
ns a worshipper of the temple but he has asked for the setting aside of the compro- 
mise decree in O.P. No. 3 of 1950 with regard to the nature of the temple properties. 
It was contended that in a suit of this description the conditions oi section 42 of 
the Specific Relief Act are not satisfied and the suit is, therefore, not maintainable. 


The first question to be considered in this appeal is whether the suit is barred 
■‘by the provisions of section 42 of the Specific Relief Act which states: 


“ 42. Any person entitled to any legal character, or to any right as to any property, may insti- 
tute a suit against any person denying, or interested to deny, his titlc to such character or right, and 
the Court may iii its discretion make therein a declaration that he is so entitled, and the plaintiff 
aaeed not in such suit ask for any further relief : 


Provided that no Court shall make any such declaration where the plaintiff, being able to seek 
further relief than a mere declaration of title, omits to do so. 

Explanation. — A trustee of property is a ‘ person interested to deny ’ a title adverse to the title" 
of some one who is not in existence, and for whom, if in existence, he would be a trustee. ” 

The legal development of the declaratory action is important. Formerly 
it was the practice in the Court of Chancery not to make declaratory orders un- 
accompanied by any other relief. But in exceptional cases the Court of Chancery 
allowed the subject to^ sue the Crown through the Attorney-General and gave > 
declaratory judgments in favour of the subject even in cases where it could not give 
full effect to its declaration. In 1852 the Court of Chancery Procedure Act was 
enacted and it was provided by section 50 of the Act that no suit should be open 
to objection on the ground that a s merely declaratory decree or order was sought 
thereby, and it would be lawful for the Court to make binding declarations of right 
without granting consequential relief. By section 19 of Act VI of 1854, section 50 
of the Chancery Procedure Act was transplanted to India and made applicable to 
the Supreme Courts. With regard to Courts other than the Courts established by 
Charters the procedure was codified in India for the first time by the Civil Procedure 
Code, 1859, where the form of remedy under section 19 of Act VI of 1854 was in- 
corporated as section 15 of that Act which stood as follows : 

“ No suit shall be open to objection on the ground that a merely declaratory decree or order is 
sought thereby, and it shall be lawful for the civil Courts to make binding declarations of right without 
granting consequential relief. ” 

In 1862 the provisions of the Civil Procedure Code of 1859 were extended to th e 
Courts established by Charters when the Supreme Courts were abolished and the 
present High Courts were established. In 1877 the Civil Procedure Code, 1859, 
was repealed and the Civil Procedure Code of 1877 was enacted. The provision 
regarding declaratory relief was transferred to section 42 of the Specific Relief 
Act which was passed in the same year. This section which is said to be a reproduc- 
tion of the Scottish action of declarator, has altered and to some extent widened the 
provisions of section 15 of the old Code of 1859. 

' It was argued on behalf of the appellants that, in the present case, the plaintiff 
was suing as a worshipper of the temple and that he was not suing as a person 
entitled to any legal character or to any right as to any property and so the suit 
was barred by the provisions of section 42 of the Specific Relief Act. 

Upon this argument we think that there is both principle and authority for 
holding that the present suit is not governed by section 42 of the Specific Relief 
Act. In Fischer v. Secretary of State for India in Council 1 , Lord Macnaghten said 
of this section: 

“ Now, in the first place it is at least open to doubt whether the present suit is within the purview 
of section 42 of the Specific Relief Act. There can be no doubt as to the origin and purpose of that 
section. It was intended to introduce tfie provisions of section 50 of the Chancery Procedure Act 
of 1852 (15 & t6 Viet. c. 86) as interpreted by judicial decision. Before the Act of 1852 it was not the 
practice of the Court in ordinary suits to make a declaration of right except as introductory to relief 
which it proceeded to administer. But the present suit is one to which no objection could have been 
taken before the Act of 1852. It is in substance a suit to have the true construction of a statute 
declared, and to have an act done in contravention of the statute rightly understood pronounced void 
and of no effect. That is not the sort of declaratory decree which the framers of the Act had in their 
mind. ” 

In Partab Singh v, Bhabuti Singh ", the appellants sued for a declaration that a compro- 
mise of certain pre-emption suits and decrees passed thereunder made on their 
behalf when they were minors were not binding on them, having been obtained 
by fraud and in proceedings in which they were practically unrepresented. The 
Subordinate Judge having decreed the suit on appeal the members of the Court 
of the Judicial Commissioner differed upon the question whether the declaration 
sought should be refused as a matter of discretion under section 42 of the Specific 
Relief Act. Before the Judicial Committee it was contended for the respondent 

1. (1898) L.R. 26 r.A. 16 : I.L.R. 22 Mad. 2. (1913) 25 M-LJ- 49* : L.R. 40 I.A. 182 : 
■270 (P.C.). I.L.R. 35 AH- 487 (P.C.). 
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that the suit haviiig been filed for the purpose of obtaining a declaratory decree 
only was bad in form inasmuch as it did not pray that the decree should be set 
aside; but that, assuming that it was rightly framed in asking only for a .declaratory 
decree, the Court had a discretion as to the granting or refusing such a declaration. 
The Judicial Committee observed that section 42" of the Specific Relief Act did 
not apply to the case and that it was not a question of exercising a discretion under 
that section; and they gave to the appellant a decree setting aside the decree 
complained of and declaring that the agreement of compromise' and the decree 
complained of were not binding upon the appellants or either of them and that 
they were entitled to such rights as they had before the suit was dismissed on 
15th December, 1899. . _ , 

It appears to us that a decree of the character which has' been sought by the 
plaintiff in this case is not one as to which the additional powers Conferred by the 
Act of 1852 were required by the Court of Chancery. 

The injury complained of was that the Court has, by recording the compromise 
in O.P. No. 3 of 1950, deprived the deity of its present title to certain trust properties. 
The relief which the plaintiff seeks is for a declaration that the compromise decree 
was null and void and if such a declaration is granted the deity will be. restored to 
its present rights in the trust properties. A declaration of this character, namely, 
that the compromise decree is not binding upon the deity is in itself a. substantial 
relief and has immediate coercive effect. A declaration of this kind was the subject- 
matter of appeal in Fischer v. Secretary of State for India in Council 1 and falls outside 
the purview of section 42 of the Specific Relief Act and will be governed by the 
general provisions of the Civil Procedure Code like section 9 or Order 7 , rule 7. ... 

On behalf of the respondents reliance was pla ced on the decision of the Judicial 
Committee in Sheoparsan Singh v. Rctmnandan Prasad Singh 2 . In that' case, the 
plaintiff had prayed for a declaration that a will, probate of which had been 
granted, was not genuine and the Judicial Committee pointed out that under 
section 42 a plaintiff has to be entitled to a legal character or to a fight as to property 
and that the plaintiffs could not predicate this of themselves as they described them- 
selves in the plaint as entitled to the estate in case of an intestacy,, whereas, as things 
stood, there was no intestacy, since the will had been affirmed by a Court exercising 
appropriate jurisdiction. The . suit was, indeed, nothing more than an attempt 
to evade or annul the. adjudication in the testamentary suit. The suit was held 
to fail at. the very outset because the plaintiff’s were hot clothed with a legal 
character or title which would authorise them to ask for the declaratory decree- 
sought by their plaint. There is no reference in this case to the previous decision 
of the Judicial Committee in Fischer v. Secretary of Slate for India in Council h In 
our opinion, the decision of the Judicial Committee in Sheoparsan Singh v. Rontnandan 
Prasad Singh 2 , should be explained on the ground that the will which was sought 
to be avoided had been affirmed'by a Court exercising appropriate jurisdiction and 
as the propriety of that decision could not be impeached in subsequent proceedings, 
the plaintiff, could not sue, not being reversioners. 

The legal position is also well-established that the worshipper of a Hindu 
temple is entitled, in certain circumstances, to bring a suit, for declaration that 
the alienation of the temple properties by the de jure shebait is invalid and not 
binding upon the temple. If a shebait has improperly alienated trust property 
a- suit can be brought by any person interested for a declaration that such aliena- 
tion, is not binding upon the deity but no decree, for recovery of possession can be 
made in such a suit unless the plaintiff in, the suit has the present right ; to the 
possession'. Worshippers of temples are in the position of cestui ejue trust or benefi- 
ciaries in a spiritual sense (See Vidhyaptirna ; . Thirlhaswami y. Vidhyanidhi Thirtha- 
swatni 3 .' Since the worshippers do not exercise the deity’s power of suing to protect 
its own interests, they are not entitled to recover possession of the property impro-. 
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perly alienated by the shebait, but they can be granted a declaratory decree that 
the alienation is not binding on the deity (See for example, Kalyana Venkataramana 
Ayyangar v. Kasturiranga Ayydngar 1 and Chidambaranathd Thambirdn v. Ndlasiva 
Mudaliar 2 3 . It has also been decided by the Judicial Committee in Abdur Rehitn v. 
Mahomed Barhat Ali s , that a suit for a declaration that property belongs to a wakf 
can be maintained by Mahomedans interested in the wakf without the sanction of 
the Advocate-General, and a declaration can be given in such a suit that the plaintiff 
is not bound by the compromise decree relating to wakf properties. 

In our opinion, section 42 of the Specific Relief Act is not exhaustive of the 
cases in which a declaratory decree may be made and the Courts have p'ower to 
grant such a decree independently of the requirements of the section. It follows 
therefore, in the present case that the suit of the plaintiff for a declaration that the 
compromise decree is not binding on the deity is maintainable as falling outside 
the purview of section 42 of the Specific Relief Act. 

The next question presented for determination in this case is whether the 
compromise decree is invalid for the reason that the Commissioner did not represent 
the deity. The High Court has taken the view that the Commissioner could not 
represent the deity because section 20 of the Hindu Religious and Charitable Endow- 
ments Act provided only that the administration of all the endowments shall be 
under the superintendence and control of the Commissioner. Mr. Babula Reddy 
took us through all the provisions of the Act but he was not able to satisfy us that 
the Commissioner had authority to represent the deity in the judicial proceedings. 
It is true that under section 20 of the Act the Commissioner is vested with the power 
of superintendence and control over the temple but that does not mean that he has 
authority to represent the deity in proceedings before the District Judge under- 
section 85 of the Act. As a matter of law the only person who can represent the 
deity or who can bring a suit on behalf of the deity is the shebait, and although 
a deity is a juridical person capable of holding property, it is only in an ideal sense 
that property is so held. The possession and management of the property with 
the right to sue in respect thereof are, in the normal course, vested in the shebait, 
but where, however, the shebait is negligent or where the shebait himself is the 
guilty party against whom the deity needs relief it is open to the worshippers or 
other persons interested in the religious endowment to file suits for the protection 
of the trust properties. It is open, in such a case, to the deity to file a suit through 
some person as next friend for recovery of possession of the property improperly 
alienated or for other relief. Such a next friend may be a person who is a worshipper 
of the deity or as a prospective shebait is legally interested in the endowment. 
In a case where the shebait has denied the right of the deity to the dedicated pro- 
perties, it is obviously desirable that the deity should file the suit through a disin- 
terested next friend nominated by the Court. The principle is clearly stated in 
Prcmtih Math v. Pradj mnt. Kimar 4 . That was a suit between contending shebaits 
about the location of die deity, and the Judicial Committee held that the will of 
the idol on that question must be respected, and inasmuch as the idol was not 
respresented otherwise than by shebaits, it ought to appear through a disinterested 
next friend appointed by the Court. In the present case no such action was taken 
by the District Court in O.P. No. 3 of 1950 and as there was no representation of 
the deity in that judicial proceeding it is manifest that the compromise decree can- 
not be binding upon the deity. It was also contended by Mr. P. Rama Reddy on 
behalf of respondent No. 1 that the compromise decree was beyond the scope of 
the proceedings in O.P. No. 3 of 1950 and was, therefore, invalid. In our opinion 
this argument is well-founded and must prevail. The proceeding was brought under 
section 84 (2) of the old Act (II of 1927) for setting aside the order of the Board, 
dated 5th October, 1949, declaring the temple of Shri Kodandaramaswami as a 
temple defined in section 6 clause ( 17 ) of the Act and for a declaration that the 


1. (1916) 31 M.L.J. 777 : 1.L.R. 40 Mad. 2ia. 

2. (i9i7)33 M -hJ-357 : 1 k 4 ' 

3. (1928) 54 M.L.J. 6og : L.R. 55 I-A. 96 : 


I.L.R. 55 Cal. 519 (P.C.). 

4- ( I 9 2 5) 49 M.L.J. 30 : L.R. 52 I.A. 245 : 
I.L.R.52 Cal- 809 (P.C.). 
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temple was a private temple. After the passing of the new Act, namely, Madras 
Act XIX of 1951, there was an amendment of the original petition and the amended 
petition included a prayer for a fui-ther declaration that the properties in dispute are 
the personal properties of the petitioner’s family and not the properties of the temple. 
Such a declaration was outside the purview of section 84 (2) of Madras Act II of 
1927 and could not have been granted. We are, therefore of the opinion that the 
contention of respondent No. 1 is correct and that he is entitled to a declaratory 
decree that the compromise decree in O. P. No. 3 of 1950 was not valid and was not 
binding upon Sri Kodandaramaswami temple. 

We have gone into the question of the validity of the compromise decree because 
both the parties to the appeal invited us to decide the question and said that there 
was no use in our remanding the matter to the trial Court on this question and 
the matter will be unduly protracted. 

For the reasons expressed, we hold that the decree passed by the trial Court 
should be set aside and the plaintiff-respondent No. 1 should be granted a declaratory 
decree that the compromise decree in O.P. No. 3 of 1950 on the file of the District 
Court, Nellore is not valid and binding on Sri Kodandaramaswami temple. Subject 
to this modification, we dismiss this appeal. The parties will bear their own costs 
throughout. 

K.S. Declaration granted; appeal 

dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present P. ,-B. Gajendragadkar, Chief Justice, K. N. Wanchoo, 
V. Ramaswaju and P. Satyanarayana Raju, JJ. 

P. L. Bapuswami .. Appellant* 

* . ' , > f t 

V . 

N. Pattay Gounder . . . Respondent. 

Transfer of Properly Act [IV of 1882), section 58 (c) — Mortgage by conditional sale — Sale with a condition 
for re-transfer— Distinction between — Test to determine. 

Practice — Second Appeal — Concurrent finding of fact — No power to interfere. 

The suit document, in the form of a deed of sale, contained in itself a stipulation that on payment 
after five years and within 7 years, of the price recited Rs. 4,000 the property should be reconveyed 

On the question whether it was a mortgage by conditional sale or a sale with' a condition for 
re-transfer : 

Held: Section 58 (c) of the Transfer of Property Act postulates the creation by the transfer of a 
relationship of mortgagor and mortgagee the price being chargedon the properly conveyed ; in' a sale 
with a covenant for re-transfer there is no relationship of a debtor and creditor, nor is the price 
charged upon the property conveyed but the sale is subject to an obligation to retransfer it within 
the period specified ; the distinction between the two is the existence or otherwise of the relationship 
of debtor and creditor and the transfer being a security for the debt. 

A document of ostensible sale to be deemed a mortgage as defined in section 58 (c) must 
embody any of the conditions specified therein in the document itself ( vide proviso to the section)? 
Even when it is so incorporated in the deed, the question whether it can be regarded as a mortgage 
is one of intention of the parties to be gathered from the language of the deed interpreted in the light 
of surrounding circumstances. 

The High Court in Second Appeal cannot interfere with the concurrent finding of fact that the 
value of the property conveyed is Rs. 8,000. 

In the instant case, the document itself provided that on payment of the price' mentioned in the deed 
{Rs. 4,000) — though the property was worth Rs. 8,000 — and that within the specified period, the pro- 
perty has to be retransfered and further this condition is not valid beyond the period ; further there 

7th December, J965. 


* C.A. No. 798 of 1963. 
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were these circumstances : (i) that the transferee did not obtain a transfer of patta and (ii) the 
transferor himself was paying the kist all these years ; the true effect of the document on its language 
and examined in the light of the above circumstances is that the transaction is a mortgage by condj. 
tional sale. 

Appeal by Special Leave from the Judgment and Order dated the i gth August,. 
i960, of the Madras High Court in Second Appeal No. 871 of 1958. 

R. Ganapathy Iyer , Advocate, for Appellant. 

C. B. Agamala, Senior Advocate ( R . Gopalakrishnm, Advocate, with him), for 
Respondent. 

The Judgment of the Court was delivered by 

Ramaswami, J. — This appeal is brought, by Special Leave, on behalf of the 
plaintiff from the judgment of the High Court of Madras datedi 9th August, 1960, 
in Second Appeal No. 871 of 1958. 

The disputed property consisted of 16 acres and 27 cents of land in Sokkanur 
village of Coimbatore district of which half share belonged to Palani Moopan and 
the other half to his daughter Palani Mooppachi. Palani Moopan executed the 
document — Exhibit B-i with regard to his share of the property in favour of the 1st 
defendant for a consideration of Rs. 4,000 on 28th May, 1946. Out of the considera- 
tion, a sum of Rs. 2,000 was reserved with the vendee to pay off an earlier mortgage 
and the balance of Rs. 2,000 was paid to the vendor in cash. The first defendant 
discharged the earlier motgage in accordance with the directions in Exhibit B-i. 
The document, B-i was in the form of a sale deed but it contained a stipulation that 
the 1st defendant should reconvey- the property to Palani Moopan on his repaying 
the amount of Rs. 4,000 after 5 years and before the end of the 7th year. After 
the death of Palani Moopan his sons executed an assignment deed in favour of the 
plaintiff, Exhibit A-i dated 10th August, 1950, for a sum of Rs. 1,600. On the basis 
of Exhibit A- x the plaintiff has brought the present suit for redemption of the disputed 
property. The case of the plaintiff was that Exhibit B-i must be deemed in law 
to be a mortgage by conditional sale and that he was entitled to redeem as the assignee 
of the equity of redemption. The plaintiff further claimed that being an agriculturist 
he was entitled to the benefits of Madras Act IV of 1 938 as amended. The plaintiff 
pleaded alternatively that if Exhibit B-i was held to be an outright sale with a condi- 
tion to repurchase, the first defendant was bound to reconvey the property to him on 
payment of the amount of Rs. 4,000. The plaintiff alleged that he tendered the 
amount to the first defendant several times but the latter refused to accept the same. 
The suit was contested by the 1st defendant who denied that Exhibit B-i was a 
mortgage by conditional sale. It was alleged that Exhibit B-i was an out right sale 
with a covenant to repurchase and as no tender was made by the plaintiff within the 
time stipulated in the document, the suit was barred by time. 

Upon these rival contentions the trial Court held that Exhibit B-i was a mortgage 
by conditional sale and accordingly granted a preliminary decree to the plaintiff for 
redemption under Order 34, rule 7 of the Civil Procedure Code. The first defendant 
took the matter in appeal to the Subordinate Judge of Coimbatore but the appeal 
was dismissed. The 1st defendant preferred Second Appeal in the Madras High 
Court which set aside the decrees of the lower Courts and ordered that the suit should 
be dismissed, holding that the transaction was an outright sale and not a mortgage 
by conditional sale. As regards the alternative plea based on the covenant for 
reconveyance, the High Court considered that there was no proof that the plaintiff 
had tendered the amount within the period stipulated in the document. 

The question of law involved in this appeal is whether the document. Exhibit B-l 
executed by Palani Moopan in favour of the 1 st defendant is, in its true effect, a 
mortgage by conditional sale or a sale with a condition for retransfer. 

By section 58 (c) of the Transfer of Property Act a mortgage by conditional sale 
is defined as follows ; 
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“ 58. (c) Where the mortgagor ostensibly sells the mortgaged property — ' 

on condition that on default of payment of the ; mortgage-money on a certain date the sale shall become 
absolute, or 

on condition that on such payment being made the sale shall become void, or 

on condition that on such payment being made the buyer shall transfer the property to the seller, 

the transaction is called a mortgage by conditional sale and the mortgagee a mortgagee by condi- 
tional sale : 

Provided that no such transaction shall be deemed to be a mortgage, unless the condition is 
embodied in the document which effects or purports to effect the sale. ” • 

The proviso to this clause was added by Act XX of 1929. Prior to the amendment 
there was a confl ct of decisions on the question whether the condition contained in a 
separate deed could be taken into account in ascertaining whether a mortgage was 
intended by the principal deed. The Legislature resolved this conflict by enacting 
that a transaction shall not be deemed to be a mortgage unless the condition referred 
to in the clause is embodied in the document which effects or purports to effect the 
sale. But it does not follow that if the condition is incorporated in the deed effect- 
ing or purporting to effect a sale a mortgage transaction must of necessity have been 
intended. The question whether by the incorporation of such a condition a transac- 
tion ostensibly of sale may be regarded as a mortgage is one of intention of the parties 
to be gathered from the language of the deed interpreted in the light of the surround- 
ing circumstances. The definition of a mortgage by conditional sale postulates 
the creation by the transfer of a relation of mortgagor and mortgagee, the price being 
charged on the property conveyed. In a sale coupled with an agreement to 
reconvey there is no relation of debtor and creditor nor is the price charged upon the 
property conveyed, but the sale is subject to an obligation to retransfer the property 
within the period specified. The distinction between the two transactions is the 
relationship of debtor and creditor ffhd the transfer being a security for the debt. Tire 
form in which the deed is clothed is not decisive. The question in each case is one 
of determination of the real character of the transaction to be ascertained from the 
provisions of the document viewed in the light of surrounding circumstances. If 
the language' is plain and unambiguous it must in the light of the evidence of sur- 
rounding circumstances be given. its true legal effect. If there is amb r guity in the 
language employed, the intention may be ascertained from the contents of the deed 
with such extrinsic evidence as may by law be permitted to be adduced to show 
in what manner the language of the deed was related to existing facts. In the present 
case, the document Exhibit B-l reads as follows : — 

ft , . 

I have settled to sell to you on this day for a sum of Rs. 4,000 the undermentioned immovable 
properties and have received the consideration of rupees four thousand only, as detailed below : — 

In the matter of my having' directed you yourself to pay the sum of Rs. 2,000, being my half 
share payable towards the usufructuary mortgage deed executed on 7th September, 1944, in respect 
of the share of properties detailed below and in respect of some other share of properties, jointly by 
me and Palani Mooppachi, wife ofonePalani Mooppan of the aforesaid place in favour of M. Maniyam 
P. V. Ramaswami Goundar, son of Venkatachala Gounder, residing in Pattampalayam village cusba, 
Palladam taluk, for a sum of Rs. 4,000 and registered as Document No. 1 122 of 1944, Book 1, Volume 
210, pages 415 and 416 in the Office of the Sub-Registrar of Kunnathur to the aforesaid usufructuary 
. mortgagee, get release of the properties mentioned herein and take possession of the same, the amount 
received by me is Rs. 2,000. The amount -which I have received in cash on this day is Rs. 2,000. • As, 
in all, I have received the sale consideration ofRs. 4,000 as detailed above, you yourself shall, in future, 
hold and enjoy absolutely the undermentioned properties. In future, neither myself nor my heirs 
shall have any right or future claim, whatever in respect of these properties. There is no other cn- 
cumbrance whatever, except the encumburance mentioned above, in respect of these properties. In 
case anything is left out, I am bound to get the same discharged from and out of my other properties. 


Whereof, in all these, and in the well in good condition, situate in Government Survey No. 93/1 
and in the cocoanut, palmyrah, tamarind and wood-apple trees and in the fruit bearing and timber 
trees, which are in the aforesaid fields, the. half-share in common. In future I have neither share 
nor right, whatever, in the aforesaid fields. The aforesaid Palani Mooppachi shall discharge the above 
.'mentioned balance usufnictuaiy mortgage amount of-Rs. 2,000 from and out of- the balance of the 
usufructuary of mortgage properties. Should I pay in cash the aforesaid sale .consideratiom of rupees 




IJ TIRUNAGAR PANCHAYAT V. MADURAI CO-OP. H. C. SOCIETY. 845 

four thousand after a period of five years within a period of seven years from the date of the execution 
of the deed, during the date of expiry of the said deed of any year (the said properties) should be 
reconveyed for the very same amount to me. This condition is not valid after the aforesaid period 

We consider that in the present case there are several circumstances to indicate 
that Exhibit B-l was a transaction of mortgage by conditional sale and not a sale 
with a condition for retransfer. In the first place, there is the important circums- 
tance that the condition for repurchase is embodied in the same document. In 
the second place, there is the significant fact that the consideration for Exhibit B-l 
was Rs. 4,000, while the real value of the property was, according to the Munsif and 
the Subordinate Judge, Rs. 8,000. The High Court has dealt with this question 
and reached the finding that the value of the property was Rs. 5,500, but it is sub- 
mitted by Mr. Ganapathi Iyer on behalf of the appellant that the question of 
valuation was one of fact and the High Court was not entitled to go into the question 
in the Second Appeal. The criticism of learned Counsel for the appellant is justified 
and we must proceed on the basis that the valuation of the property was Rs. 8,000 
and since the consideration for Exhibit B-l was only Rs. 4,000 it was a strong circum- 
stance suggesting that the transaction was a mortgage and not an outright sale.' 
In the third place, there is the circumstance that the patta was not transferred to 
the 1st defendant after the execution of Exhibit B-l by Palani Moopan. It appears 
that defendant No. 1 did not apply for the transfer of patta and the patta admittedly 
continued in the name of Palani Moopan even after the execution of Exhibit B-l. 
Exhibits A-6 and A-7 are certified copies of thandal extract of patta for the years 
1945-54 and they prove this fact. These exhibits also show that the plaintiff had 
obtained patta for the land on the basis of Exhibit A-2. The registered deed of 
transfer of patta was executed by the sons of Palani Moopan in favour of the plaintiff. 
There is also" the circumstance that the kist for the land was continued to be paid 
by Palani Moopan and after his death, by the sons of Palani Moopan. Lastly, 
there is the important circumstance that the consideration for reconveyance was 
Rs. 4,000, the same amount as the consideration for Exhibit B-l. Having regard 
to the language of the document. Exhibit B-l and examining it in the light of these 
circumstances we are of the opinion that the - transaction under Exhibit B-l was 
mortgage by conditional sale and the view taken by the .High Court with regard 
to the legal effect of the transaction must be reversed. It follows, therefore, that 
the plaintiff is entitled to a preliminary decree for redemption under Order 34, 
rule 7, Civil Procedure Code, for taking accounts and for declaration of the amount^ 
due to the 1st defendant under Exhibit B-l . 

For these reasons we set aside the judgment and decree of the High Court and 
restore the judgment and decree of the Subordinate Judge of Coimbatore granting 
the plaintiff a preliminary decree for redemption of the mortgage. A period of 
six months is granted for payment of the amount under the preliminary decree. 

The appeal is accordingly allowed with costs. 

K.G.S. Appeal dismissed . 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present; — K. Subba Rao and V. Rasiaswami, JJ. 

The Tirunagar Panchayat . . Appellant* 

v. 

The Madurai Co-operative House Construction Society . . Respondent. 

Madras Village Panchayats Act (X of 1950), section 58— Scope— Parks, playgrounds , schools, club, etc . — 
Amenities to residents of village by House Construction Society — If vest in the Panchayat of the village. 


* G.A. No. 374 of 1965. 
SCI — 108 


31st March, 1966, 
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Section 58 of the Madras Village Panchayats Act, provides for the vesting of two hinds of pro- 
perty or income : (i) property or income which by custom belongs to the villagers in common or the 
holders in common of the village land generally or of lands of a -particular description, (ii) property 
or income ■ which has been administered by custom for the benefit of the villagers in common or the 
holders in the common of village land generally or of lands of particular descriptiori: . 

Having regard to the grammatical structure and the context the expression ‘ by custom ’ qualifies- 
both the categories of property or income. Only such property and income to which the villagers 
have obtained title as a matter of custom or which has been administered for the benefit of the villagers- 
in common would vest in the Panchayat of the village. ■ *' ' '• 

Dedication is not a relevant circumstance in considering the scope and meaning of the section* 
The section cannot be extended to include parks, playgrounds, hospital, schools library, club, etc- 
provided by the House Construction Society for the benefit of members, of the Tirunagar Colony. 

Appeal by Special Leave from the Judgment and Decree dated the 9th August,. 
1963 of the Madras High Court in L.P.A. No. 45 of 1962. 

A. V. Narayanaswami Iyer and S. Venkaiakrishmn, Advocates, for Appellant. 

A. K. Sen, Senior Advocate (JY. Natesan and R. Ganapalhy Iyer, Advocates, with 
him), for Respondent. 

The Judgment of the Court was delivered by 

Ramasvoami, J . — This appeal is brought, by Special Leave, from the judgment 
and decree of the Madras High Court dated 9th August, 1963 in Letters Patent 
Appeal No. 45 of 1962. 

The suit which is the subject-matter of this appeal was filed by the Tirunagar 
Panchayat, hereinafter called the ‘ Panchayat against the Madurai Co-operative 
House Construction Society (hereinafter called the ‘Society’) in the District Munsif’s- 
Court of Tirumangalam. The Tirunagar Colony has been formed by the Society. 
The Colony consists of about 300 houses and its total population exceeds 1,500. At. 
its inception the colony was within the jurisdiction of the Tirupparankundram 
Panchayat. On 21st February, 1955 the Tirunagar Colony was excluded from. 
Tirupparankundram Panchayat and was declared as a separate village and was- 
constituted as a separate Panchayat known as Tirunagar Panchayat. In the 
formation of the colony the . Society has, laid out and set apart and formed public 
roads, parks, playgrounds and other public common places. There ,was a change in. 
the Board of Directors of the defendant-Society and as a consequence of this change 
the Society passed a resolution on 23rd July, 1956 cancelling its previous resolu- 
tion handing over the roads, streets and scavenging arrangements to the Panchayat. 
The Panchayat therefore filed a suit — O.S. No. 38 ofl 957, in the District Munsif’s- 
, Court of Tirumangalam for an injunction restraining the Society and. its servants 
from obstructing and interfering with its lawful exercise of statutory duties relating, 
to the roads and streets in Tirunagar and cleaning of latrines, public and private, 
lighting the houses and roads and making arrangements for the civic needs of the 
village of Tirunagar. The Society contested the suit on the ground that the consti- 
tution of the Panchayat was illegal as the provisions of the Madras Village Pancha- 
yats Act (Madras Act X of 1950), hereinafter to be -called the, ‘Act’, had not been, 
complied with. - The Society also contended that the public cannot use the roads 
or streets as a matter of right, that the entire colony was a closed.one and no outsider 
except the members of the Society had the right to enter the colony and that the 
parks, central oval, playgrounds and open space; were the exclusive properties of’ 
the Society. The contentions of the Society were' all overruled by the trial Court 
and a permanent injunction was granted to the plaintiff-Panchayat, as prayed for. 
The decision of the trial Court was affirmed by the Subordinate Judge of Madurai 
in A.S..No.92 of . 1958. The. Society took the .matter in Second Appeal to the High- 
Court. The appeal was partly allowed by Ramakrishnan, J., who held that the- 
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streets and roads in Tirunagar Colony alone would vest in the Panchayat and that 
the injunction passed by the lower appellate Court should be confined only to streets 
and roads in the colony and should not be extended to any other place like die parks,, 
oval park, playgrounds, schools, library or club and such other amenities which 
the Society had provided for the residents of the colony. The decision of Rama* 
krishnan, J., was affirmed by the High Court in Letters Patent Appeal and the 
injunction granted by the lower Courts was accordingly confined to roads and streets 
and the cleaning of public and private latrines, and the decree of the lower Courts 
was set aside so far as the injunction related to the parks, play grounds, bus-stand 
and other public places. 

The question presented for determination in this appeal is whether there is a. 
statutory vesting in the Panchayat of the parks, playgrounds, schools, libraries 
and other public places which the Society provided for its members and whether the 
Panchayat is entitled to a permanent injunction restraining the Society and its- 
servants in the manner decreed by the trial Court. 

On behalf of the appellant reference was made to sections 56 and 58 of the Act 
relating to vesting of the property in the Panchayat. Section 56 of the Act reads as 
follows : 

(■ 

“ 56- (1) All public roads in any village (other than district roads and roads which are classified' 

by the Government as National or State highways), shall vest in the panchayat together with all pave- 
ments, stones and other materials thereof, all works, materials and other things provided therefor, all 
sewers, drains, drainage works, tunnels and culverts, whether made at the cost of the panchayat fund 
or otherwise, in, alongside or under such roads, and all works, materials and things appertaining thereto- 


Section 58 is to the following effect : 

“ Any property or income which by custom belongs to, or has been administered for the benefit 
of the villagers in common, or the holders in common of village land generally or oflands of a parti- 
cular description or oflands under a particular source or irrigation shall vest in the panchayat and be 
administered by it for the benefit of the villagers or holders aforesaid. ” 

The Rules framed under the Co-operative Societies Act for the formation of 
House Building Societies required that when an area is set apart for a residential 
colony provisions for schools, markets, theatres, hospitals, clubs, religious places, etc.,, 
should be made in the layout. Reference was made, on behalf of the appellant, to 
the layout plan Exhibit A-44 for the Tirunagar Housing Colony. There is evidence 
in this case that the Government had assigned to the House Building Society free 
of cost an area of about 5 acres for the proposed public amenities like schools, markets,, 
etc It was submitted on behalf of the appellant that the parks, playgrounds, hos- 
pitals schools, etc. of the Tirunagar Housing Colony would vest in the Panchayat 
under section 58 of the Act. We do not consider that there is any justification for 
this argument. Under section 56 of the Act all ‘public roads 1 in any village shall 
vest in the Panchayat together with all pavements, stones and other materials thereof,, 
all sewers drains, drainage works, tunnels and culverts, whether made at the cost 
of the panchayat fund or otherwise. Under section 2 (20) of the Act a ‘ public 
road’ means “any street, road, square, Court, alley, passage, cart-track, footpath 
or riding path over which the public have a right of way Section 58 of the 
Act provides for vesting of the communal property in the panchayat. By this section 
the Legislature has provided that any property or income which by custom belongs to 
the villagers in common, or the holders in common of village land generally or of 
Knds of a particular description shall vest in the panchayat. The Legislature has 
rmther provided in this section that any property or income which by custom has been 
J fnr the benefit of the villagers in common or the holders m common of 

«enerally or oflands of a particular description shall vest in the panchayat 
Sbe 1 ‘StaESS by it for the benefit of the villagers or the holders aforesaid 
T. tnnrttng section 58 of the Act the Leg.slature has made a provision for vesting of 
V property or income : (1) property or income winch by custom belongs 
t^die villagers in common or the holders m common of village land generally or 
ands of a particular description and (2) property or income which has been admmis- 
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tered by custom for . the benefit of the villagers in commonor the holders in common 
•of village land generally or of lands of a particular description. Having regard to 
the grammatical structure and the context, we are of opinion that the expression 
“ by custom ” qualifies not only the property or income which belongs to the villagers 
but also property and income which has been administered for the benefit of the 
•villagers in common. It is manifest that section 58 provides for the vesting of such 
property and income to which the villagers have acquired titleas a matter of custom 
•or which has been administered for the benefit of the villagers as a matter of custom. 
It.was argued on behalf of the appellant that if parts or playgrounds or markets had 
been dedicated to the public the Panchayat would acquire title to: such properties 
under section 58 of the Act. We do not think that dedication is a relevant circum- 
stance in considering the scope and meaning of section 58 of the Act. In the enact- 
ment of this section the Legislature' did not contemplate that parks, playgrounds, 
schools or temple or hospital dedicated to the public should vesf in the Panchayat 
merely by the fact of such dedication. What is inquired by section 58 for the pur- 
pose of vesting is the proof of custom by which the villagers in common acquire title 
to any property or income. Vesting of rights takes place under section 58 if .there 
is proof of customary right of administration of any property or income for the benefit 
■of the villagers in common. Unless therefore there is proof of customary right, the 
Panchayat cannot claim title to the property or income administered for the benefit 
of the villagers in common. For example, tlie Society may have established a library 
•or a social club or a school for the benefit of its members. Again, a private individual 
may have created a trust for the provision of amenities like parks, playgrounds and 
hospitals for the residents of the village. In a case of this description the legal owner- 
ship of the Society or of the. trustees -will not vest in the Panchayat because, of the 
provisions of section 58 of the Act. It cannot be supposed that such a startling and 
unjust result was contemplated by the Legislature in enacting section 58. We are 
.accordingly of the opinion that the scope of section 58 of the Act must be confined 
to communal property and income of the Panchayat which by custom belongs to the 
villagers in common or has been administered for their benefit as a matter of custom, 
and the scope of that section cannot be extended to include parks, playgrounds, 
hospitals, libraries and schools provided by the Society for the benefit of the members _ 
•of the Tirunagar Colony. 

For these reasons we hold that the judgment and decree of the High Court in 
Letters Patent Appeal No. 45 of 1952 , is correct and this appeal must be dismissed 
with costs. ...- ~ 

K.G.S. ■ ' Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present c — K. Subba Rao and V. Ramaswami, JJ. 

Maturi Pullaiah alias Naga Pullaiah and another . . Appellants * 

v. 

Maturi Narasimham and others . . Respondents. 

Family arrangement — What constitutes — Two brothers — Agreement in writing , allotting 3 shares to one and 
'2 shares to the other in partition — Not registered — Partition in future contemplated — Validity — Registration Act 
{XVI of 1908), section 17 (1) (b). 

The facts and circumstances under which the agreement Exhibit B-i was brought into existence, 
found by both the Courts below, were as follow : Narasimham, N, the first defendant and Venkat. 
■ramiah, V, the father of the plaintiff are sons of one Venkaiah. The properties of the family were 
the self-acquisition of the father. N helped the father in the acquisition thereof. The father directed 
•that a greater share be given to N, 1st respondent, at a partition in the family. Some properties had 
ibeen purchased in the name of N by the father. After the death of the father, N wanted a division 
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of the properties and claimed a greater share. Itwasin 1931. ^prevailed upon his younger brother 
to continue joint and manage the family business and properties as before for six years more and pro- 
mised to give him 3 shares and himself take 1 shares at a partition thereafter. In 1939 PC wanted 
partition on the above terms but his elder brother requested him to continue as before and an agree- 
ment was cntered'into and reduced to writing reciting the above facts and a division at some future 
time when JV will take 3 shares and V a shares in the properties then existing and those that may be 
acquired thereafter. But that agreement remained unregistered. 

The points for decision in this appeal are (i) whether the said agreement constitutes a family- 
arrangement and (ii) whether it is valid though unregistered. 

Held, though conflict of legal claims in praesenli or in future is generally a condition for the validity 
of a family arrangement, it is not necessarily so. Even bona fide disputes, present or possible, which 
may not involve legal claims -will suffice. Members of a joint Hindu family may, to maintain peace- 
and to bring about harmony in the family, enter into such a family arrangement. If such an arrange- 
ment is entered into bona fide and the terms thereof are fair in the circumstances of a particular 
case. Courts will more readily give assent to it than to avoid it. 

Agreeing with the Courts below, it was therefore held that Exhibit B-i entered into under the fact® 
and the circumstances above stated, -was a family arrangement binding on the members of the family. 
p53 It is common case that the document did not bring about a division by metes and bounds between 
the parties. It did not affect the interests of the parties in immovable properties in praesenli. Its 
terms relating to shares would come into effect only in future if and when division takes place. It 
follows the document Exhibit B-i is not hit by section 17 of the Registration Act. 

Appeal from the Judgment and Decree dated the 23rd January, 1961 of the 
Andhra Pradesh High Court in Appeal Suit No. 184 of 1956. 

A. K. Sen, Senior Advocate (IC. R. Sharma, Advocate, with him), for Appellants. 

Sarjoo Prasad , Senior Advocate {K. S. Ranganaikulu and T. Salyanarayana, Advo 
cates, with him), for Respondents Nos. 1 to 4. 

The Judgment of the Court was delivered by 

Subba Rao, J . — This appeal mainly raises the question of the factum and validity 
of a family arrangement alleged to have been effected between the members of a 
joint Hindu family. The following genealogy will be useful to appreciate the con- 
tentions of the parties c — 

Maturi Peda Venkaiah (d. 1928) 


Venkatramaiah (d. 16-1-52) 


Narasimha (D-i) 


Saramma 


Rama Rao (D-2) Sarveswara 
Rao (D-3) 


Venkateswara Rao 
(D-4) 


by 1st wife by 2nd wife 

Nagamma Venkatanarasamma (D-5) 


Satyavathi Pullaiah 

(d. 9 - 8 - 36 ) 


Venkateswara Pullaiah Nagaratnam Swarajyalakshmi Venkamma 

Rao (d. 12-12-33) fPlff-) 


Wa Venkaiah Venkateswara Rao, Pullaiah the son of Venkatramaiah by his first 
rife and Venkatramaiah died in 1928, 1933, 1936 and 1952 respectively. Peda 
/enkaiah had no ancestral property ; all his properties were lus self-acquisitions, 
3is eldest son, Venkatramaiah, was not an intelligent man, though he was good 
mough to look after the cultivation of the lands. His younger son, Narasimha 



5550 


- THE SUPREME COURT. JOURNAL. 


[1967 


■was an able man in whom the father had confidence and though, he was the younger 
son, he was. helping his father in the management of the family affairs and indeed 
even during his father’s lifetime many properties were' purchased • iii his name. 
.After the death of the father, Narasimha was in charge of the management of the 
money-lending business and the business at Eluru and was also looking after the 
Court affairs. During the course of his management large extent of properties were 
purchased in his name. After the death of Venkatramaiah in 1952, disputes arose 
between Narasimha and Venkatramaiah’s son, Pullaiah, which led to the .filing of 
O.S. No. 69 of 1952 by Pullaiah in the Court of the District Judge, Eluru, against 
Narasimha and his sons and others for partition of the joint family property by metes 
and bounds. He impleaded Narasimha and his sons as defendants . 1 to 4 and his 
mother, as defendant 5. The other defendants were persons who had joint interest 
in some of the family properties. 

The suit came up before the Subordinate Judge, Eluru, and it was renumbered 
as O.S. No. 86 of 1954. Defendants 1 to 4 mainly contested the suit on the ground 
that under the family arrangement the 1st defendant was given three shares in the 
joint family properties and Venkatramaiah was given two shares therein and that 
all the properties standing in the name of the 1st defendant were his self-acquisitions. 

The learned Subordinate Judge, on a consideration of the entire oral and docu- 
mentary evidence, held that the properties standing in the name of the 1st defendant 
were also joint family properties and that Exhibit B-l, dated 4th November, 1939, 
embodied a family arrangement effected between Venkatramaiah and Narasimha 
whereunder the 1st defendant’s branch would be entitled to 3 shares and the branch 
•of Venkatramaiah would be entitled to 2 shares in all the joint family properties and 
that the said family arrangement was valid and binding on the plaintiff. .In the 
result he gave a decree to the plaintiff for two-fifths of the joint family properties. 
It is not necessary to notice the other findings given by the learned Subordinate 
Judge, as nothing turns upon them in this appeal. - ’ . .. 

On appeal, a Division Bench of the Andhra Pradesh High Court confirmed the 
view of the learned Subordinate Judge both on; the faction and the validity of the • 
family arrangement. Hence the present appeal. : 

Mr. A. K. Sen, learned Counsel for the appellants, contended that while in 
the written statement the 1st defendant pleaded a family arrangement alleged to 
liave been entered into between him and the plaintiff’s (1st appellant herein) 
guardian, after the death of Venkatramaiah, both the Courts went wrong in hold- 
ing that there was a family arrangement between Venkatramaiah and Narasimha 
in 1939 on the basis of Exhibit B-l. He further contended that Exhibit B-l could 
not in law sustain the family arrangement as there were no conflicting claims 
between the parties which could have been resolved by a family arrangement. 

The first contention turns upon the pleadings and the issues framed thereon. 
In paragraphs 4, 5, 6 and 7 of the written statement, the 1st defendant stated how 
his father before his death gave directions that when the family properties were 
divided between him and Venkatramaiah such additional property as might be 
fixed by their mother should be given to him, how after his father’s death 
Venkatramaiah requested him to manage the family properties as he was doing 
before and promised that he would give him such extra property, how in 1931, 
when he fell ill, he insisted upon a partition and for giving him his extra property, 
and Venkatramaiah again requested him not to disrupt the family but to continue 
the management as before on the promise that when the partition was effected his 
branch would take only 2 shares and the 1st defendant’s branch, would take 3 
shares of the joint family properties, how thereafter he continued to manage the 
properties as he was doing before and improved them, how in 1931 Venkatramaiah 
asked him to be joint at least for 6 more years and to have the aforesaid shares in 
the properties when they entered into a partition thereafter and how in 1939 the 
:said oral arrangement to divide the properties in the said shares was embodied in. 
.a document, "After 'the said recitals, in paragraph 9, he proceeded to state: 
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“ It is also on the basis of this agreement, which is also' a family arrangement that the 1st defendant 
continued to work as before and improved the family property. But for this family arrangement, he 
would have got the family properties divided long ago and would have claimed the property acquired 
by him iniiis own name as his self-acquisition. It is because of this family arrangement and agree- 
ment that the ist defendant continued to be joint and worked hard and agreed that theproperty acquir- 
ed by him might be divided at the partition.” 

In addition to the said family arrangement, he pleaded another family arrangement 
after the death of Venkatramaiah between himself and the plaintiff represented by 
his mother as guardian. That arrangement is stated in paragraph 13 of the written 
statement. After stating all the necessary facts that led to that arrangement, in 
paragraph 14 he averred: 

“ The said agreement is binding on the plaintiff and his mother. It is a family arrangement and 
a bona fide settlement of disputes, entered into in the best interests of the minor plaintiff and his mother. 
The plaintiff’s mother as guardian of the plaintiff and with the advice of the family well-wishers 
entered into it. Such an arrangement and settlement avoids prolonged and expensive litigation. That 
settlement and arrangement is binding on the plaintiff and his mother.” 

In the plaint the plaintiff completely ignored the said arrangement. On the plead- 
ings the following two issues, among others, were framed: 

Issue 3. — Whether the agreement and the family arrangement with the father of the plaintiff set 
up by the ist defendant is true, valid and binding on the plaintiff. 

Issue 4. — Whether the family arrangement set up by the ist defendant with the mother of the 
plaintiff after his father’s death is true, valid and binding on plaintiff. 

On Issue 3, the learned Subordinate Judge held that the family arrangement entered 
into between Venkatramaiah and Narasimha was true and valid; and on Issue 4, 
i.e., in regard to the family arrangement alleged to have been entered into after 
-the death of Venkatramaiah, he held against defendants 1 to 4. On appeal, the 
High Court accepted the finding of the learned Subordinate Judge on Issue 3, i.e. , 
the factum and validity of the family arrangement entered into between Venkatra- 
maiah and Narasimha. No argument was raised in the High Court by the 1st 
-defendant to support the family arrangement under Issue 4. 

It is, therefore, not correct to say that the Courts found a family arrangement 
different from that pleaded by the 1st defendant. Out of the two alternative 
family arrangements pleaded, they accepted the first, i.e., that entered into between 
Venkatramaiah and Narasimha under Exhibit B-l. 

The next question is whether Exhibit B-l is valid as a family arrangement. 
Before we advert to the ’circumstances under which the arrangement embodied 
in Exhibit B-l came to be brought about, w;e shall briefly notice the law of the 
family arrangements. 

A brief summary of the nature of family arrangements and the conditions fb 
their validity is found in Halsbury’s Laws of England, 3rd Edition, Volume 17, 
at pages 215-216 : 

“ A family arrangement is an agreement between members of the same family, intended to be gene- 
rally and reasonably for the benefit of the family either by compromising doubtful or disputed rights or 
by preserving the family property or the peace and security of the family by avoiding litigation or by 
saving its honour. 

The agreement may be implied from a long course of dealing, but it is more usual to embody or to 
•effectuate the agreement in a deed to which the term * family arrangement’ is applied. ” 

The principles the Courts should bear in mind in appreciating the scope of such 
family arrangement are stated thus ; 

“ Family arrangements are governed by principles which are not applicable to dealings between 
strangers. The Court, when deciding the rights of parties under family arrangements or claims to upset 
such arrangements, considers what in the broadest view of the matter is most for the interest of families, 
and has regard to considerations which, in dealing with transactions between persons not members of 
the same family, would not be taken into account. Matters which would be fatal to the validity of 
similar transactions between strangers are not objections to the binding effect of family arrangements.” 

This passage indicates that even in England Courts are averse to disturb family 
arrangements but would try to sustain them on broadest considerations of the family 
peace and security. This concept of a “ family arrangement ” ha- been accepted 
by Indian Courts but has been adapted to suit the family set up of this country 
which is different in many respects from that obtaining in England. As in England 
so in India, Courts have made every attempt to sustain a family arrangement rather 
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security having the broadest considerations of family peace and 


With tliis background let us look at some of the decisions cited at the Bar. 

In Ram Mmnjun Singh v. Prayag Singh 1 , an agreement entered into between 
two brothers to partition the farhily property in certain shares was sought to be 
questioned on the ground that one of the parties had taken undue advantage of 
the youth and inexperience of the other. In that context, Miner, T., quoted with 
approval a passage from Kerr on Fraud. The learned Judge observed : 

“ that Ae Courts go still further in favour of upholding compromises by which' family disputes 

are settled, appears from the following passage in the same treatise (Kerr on Fraud), page 364 : 

‘ The principles which a pply to the case of ordinary compromise between strangers, do not equally 
apply to the case of compromises in the nature of family arrangements. J^aniiiy arrangements are- 
governed by a special equity peculiar to themselves, and will be enforced if honestly made although 
they have not been meant as a compromise, but have proceeded from an error of all parties, originating 
in mistake or ignorance o f fact as to what their rights actually are, or of the points on which their rights 
actually depend’ 


It will be seen from the said passage that a family arrangement resolves family 
disputes, and that even disputes based upon ignorance of parties as to their rights 
may afford a sufficient ground to sustain it. 

In Basantakumar Basu v. Ramshankar Ray 2 , a Division Bench of the Calcutta 
High Court, after considering the relevant decisions, observed : 


“ On reading these decisions with care, it seems to us that, if there is one principle that follows from 
all of them unmistakably, it is this that the arrangement must be one concluded with the object of settl- 
ing bona fide a dispute arising out of conflicting claims toproperty, which was either existing at the time 
or was like ly to arise in future. Bona f ides is the essence of its validity, and from this it follows that there 
must be either a dispute or at least an apprehension of a dispute, a situation or context, which is avoid- 
ed by a policy of giving and taking; or else, all transfers or surrenders will pass under the cloak of a' 
family arrangement. ” . . 

These observations do not appear to contain the full statement of the law on the 
subject. 

In Thakur Umrao Singh v. Thakur Lachhman. Singh 3 , the facts were: One Kalka 
Bakhsh Singh had three sons. One of the sons died before the, father leaving 2 sons. 
In 1884,' after some quarrels, Kalka Bakhsh Singh executed a document through the 
intervention of mediators providing how. the . properties .were to be divided between' 
the sons,. The Judicial Committee held that. it was a family arrangement arrived 
at , by the mediation or arbitration of two gentlemen, who were, old friends of the 
family, and interested in maintaining its honour, and that. it. was plainly intended 
to be operative immediately, and to be final and' irrevocable, though it failed as 
it was not registered under the Registration Act. If conflicting legal claims .were 
a necessary ingredient for a family arrangement, there were none in that case, for 
the property was already declared to be a joint family property and the. arrange- 
ment was entered into only to have peace in the family and to maintain its honour. 

The decision in Mathukumalli Ramayya v. Uppalapati Lakshmayya 4 was given 
on the following facts: One Ramachandrudu died leaving his mother, Bengaramma, 
and widow, Achamma. In 1859 there was an arrangement between them wherc- 
under the properties of Ramachandrudu were divided between them. On I7th 
March, 1866, Bengaramma conveyed the properties she got under the said arrange- . 

:nt to her daughter’s son Subbaramayya. Subsequently disputes arose between, 
^chamma and Subbaramayya, and, as a result, a settlement was effected between 
them by mediators, under which Achamma got absolute title to a one-third share 
of the properties given by Bengaramma to Subbaramayya and Subbaramayya 
took two-thirds share. After the death of Bengaramma and Achamma, the nearest 
reversioner to the estate of Ramachandrudu filed a suit for setting aside the aliena- 
tions made by the said two widows. The arrangement of 1867 was sought to be 
supported on the ground that it was a bona fide settlement of family disputes in respect 
of Ramachandrudu’s estate between his widow and Subbaramayya, which in law 
would bind the reversioner though he was not a party to it. That contention was- 


4. (1942) 2M.L.J. 249 : L.R. 6y I.A. no: 

I.L.R. (1943) Mad. 1 : A.I.R. 1942P.C. 54. 


1. (1881) I.L.R. 8 Gal. 138, 142.. 

2. (1931) I.L.R. 49 Cal. 859, 884,885. 

3. (1911) L.R. 38 I.A. 104 : 31M.LJ.637. 
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negatived by the Judicial Committee on the ground that Subbaramayya had no 
competing title of his own in respect of the property in dispute and, therefore, there 
could be no basis for a valid family settlement between the parties which would 
bind the reversioner. .. . • 

Relying upon this judgment it is contended that a competing title is a necessary 
condition for the validity of a family arrangement. But it will be noticed that the 
widows, who had only a woman’s interest in the property, divided the property 
between themselves; they could not enlarge their interest in the estate. A widow- 
could enter into a bona fide arrangement in regard to the estate only to preserve 
it against a conflicting claim against the estate. 

This Court in Sahu Madho Das v. Pandit Mukand Ram 1 , defined the scope of a 
family arrangement and its ingredients. That appeal arose out of a suit filed by a 
reversioner for the recovery of the properties alienated from persons claiming under 
the widow, after the succession opened. The defendants relied upon an. arrange- 
ment between the widow and her daughters’ grandsons wliereunder the widow 
gave certain properties to them absolutely. In dealing with the question whether 
such an arrangement would amount to a valid family arrangement. Bose, J., 
speaking for the Court, observed: 

“ It is well settled that a compromise or family arrangement is based on the assumption that there is 
an antecedent title of some sort in the parties and the agreement acknowledges and defines what that 
title is, each party relinquishing all claims to property other than that falling to his share and recognis- 
ing the right oT the others, as they had previously asserted it, to the portions allotted to them respectively. 
But, in our opinion, the principle can be carried further and so strongly do the Courts lean in favour of 
family arrangements that bring about harmony in a family and do justice to its various members and. 
avoid, in anticipation, future disputes which might ruin them all, that we have no hesitation in taking 
the next step (fraud apart) and upholding an arrangement under which one set of members abandons 
all claims to all title and interest in all the properties in dispute and acknowledges that the sole and 
absolute title to all the properties resides in only one of their number (provided he or she had claimecL 
the whole and made such an assertion of title) and are content to take such properties as are assigned to 
their shares as gift pure and simple from him or her, or as a conveyance for consideration when consi- 
deration is present. ” 

These observations show how strongly Courts lean in favour of a family arrangement 
that brings about harmony in the family. The decisions cited at the Bar are only 
illustrations of the passage quoted from Halsbury’s Laws of England in its application 
to the peculiar circumstances of our country. 

Briefly stated, though conflict oflegal claims in praesenti or in future is generally 
a condition for the validity of a family arrangement, it is not necessarily 
so. Even bona fide disputes, present or possible, which may not involve legal claims 
will suffice. Members of a joint Hindu family may, to maintain peace or to bring 
about harmony in the family, enter into such a family arrangement. If such an 
arrangement is entered into bona fide and the terms thereof are fair in the 
circumstances of a particular case. Courts will more readily give assent to such an 
arrangement than to avoid it. 

With this background let us look at the facts found in the present case. It is 
true that both the parties took extreme positions in the pleadings as well as in 
the evidence. It is equally true that the parties did not follow a consistent course 
during the proceedings, but both the Courts, on the basis of the evidence, found 
certain facts and circumstances under which Exhibit B-l was brought into existence. 
Having found those facts, they ascertained the real character of the instrument. 
Now the facts found are these: The properties were not ancestral properties 
but were acquired by Peda Venkaiah and therefore were his self-acquisitions. 
Narasimha was an able man, whereas Venkatramaiah was just an ordinary 
unsophisticated agriculturist. Narasimha was helping his father during the latter’s 
lifetime. The father, therefore, told the brothers that a larger share should be given 
to Narasimha, the extent of the share to be settled by their mother. After the death 
of the father, though Venkatramaiah was the de jure manager, the entire manage- 
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ment of Lhc estate was entrusted to Narasimha on a .promise- that, his father’s word 
■would .be respected; After' the father’s death,: Narasimha was not only managing., 
the .properties, but also was m management of the money-lending business and the 
business at Eluru, A large portion of the family properties stood in the name of 

i r j SJ ?r i In .?? Narasimha wanted to separate himself from the family and 
asked Venkatramaiah to specify the properties that could be given to him; but 
yenkatramaiaii requested Narasimha to continue to live as before and represented 
mat he would be given three-fifths share in the properties at the time of partition. 

. Subsequently, when Narasimha again insisted upon getting away from the joint 
family, Venkatramaiah, presumably because Narasimha was indispensable for 
the proper management of the large family properties and the business and also 
because a large extent of the properties stood in the name of Narasimha, with the 
advice of Mr. Chakradhara Rao, a leading lawyer of Eluru, entered into an arrange- 
ment with the 1st defendant which was embodied in Exhibit B-2, which we have 

• already extracted at the beginning. Exhibit B-l records the directions given by 
the father, the request made by Venkatramaiah to Narasimha asking him to continue 
the management, the intention of ' Narasimha to separate himself from the joint 
family in 1931, the request made by Venkatramaiah to Narasimha to continue to 
manage die family properties for at least 6 more years and his promise to Narasimha 
to give him at the end of 6 years three-fifths share in the properties. It then pro- 

• ceeded to state that out of the family properties which belonged to .them at that - 
time and which might be acquired thereafter Venkatramaiah should take 2 shares 
and Narasimha should take 3 shares. Mr. Chakradhara Rao speaks, to this docu- 
ment and the representations made to him by the two brothers on the basis of which 
the recitals were made in the document. 


It is therefore clear that Narasimha contributed to the prosperity of the family. 
Their father, who acquired the properties before his death, gave a direction that 
Narasimha should be given a larger share in the property. Narasimha, though a 
junior member of the family, on the promise given by the elder brother managed 
the properties sincerely and improved them. He was demanding partition and 
was asking his brother to give him a larger extent of property as directed by their : 
father. There was also a possibility of Narasimha claiming the properties standing 
in his name as his own. The elder brother, Venkatramaiah, in the interests of 
harmony among the members of the family and for its benefit accepted the directions 
.given by their father and on the advice of the mother agreed to give Narasimha 
three shares in the properties and to take 2 shares for himself therein. All the 
ingredients of a family arrangement as found in decided cases are satisfied in the 
present ca a e. We, therefore, hold, agreeing with the lower Courts, that this was a 
family arrangement binding on the members of the family. 

The next question turns upon the validity of Exhibits B-l . Both the Courts held 
that Exhibit B-l did not require registration. Learned Counsel for the appellant 
•contended that though in law Narasimha was entitled only to \ share, the document 
enlarged his share to 3/5 and, therefore, it clearly affected immovable property and 
hence it created a larger interest in the immovable property in favour of Narasimha 
'ithin the meaning of section 17 (1) ( b ) of the Registration Act. 

The operative part of Exhibit B-l reads thus : 

“ Therefore out of our family property, j.c., property which belongs to us at present and the pro- 
perty which we may acquire in future, the 1st party of us and his representatives shall tab epyo shares . 
while the 2nd party of us and his representatives shall take three shares. We both parties, having 
agreed that whenever any one of us or any one of our representatives desires at any time that the family 
properties should be partitioned according to the above mentioned shares and that till such time our 
family shall continue to be joint subject to the terms stipulated herein entered into this agreement. 

It is common case that this document did not bring about a division by metes and 
bounds between the parties. It did not also affect the interests of the parties m 
immovable properties in praesenti. What in effect it said was that the parties would 
continue to be members of the joint Hindu family and that Narasimha would manage 
the family properties as before, and that when they effected a partition in future 
Venkatramaiah would set 2 shares and Narasimha would ?et 3 shares in the pro- 
tperties then in existence or acquired thereafter. . There was neither a division m 
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status nor a division by metes and bounds in 1939. Its terms relating to shares 
would come into effect only in the future if and when division took place. If so 
understood, the document did not create any interest in immovable properties in 
pracsenti in favour of the’parties mentioned therein. If so, it follows that the docu- 
ment was not hit by section.! 7 of the Indian Registration Act. 

The principle underlying section 17 of the Registration Act is well settled. 
The decisions cited at the Bar are only application of the said principle to the facts 
-of each case. The decision of the Judicial Committee in Thakur Urnrao Singh v. 
Thakur Lachhamm Singh 1 2 , relates to an instrument of 1884 which was intended to 
•effect partition immediately and, therefore, it was held that it was void as regards 
immovable property. The 'decision in Rajangam Ayyar v. Rajangam Ayyar turned 
•upon the terms of Exhibit AY whereunder two brothers severed themselves in status 
and agreed to have a document executed for effectuating the partition. Dealing 
with the document, the Judicial Committee held that the document did not by itself 
•create, assign, limit or extinguish any right or interest in immovable property but 
•only created a right to obtain another document. The decision in Sir Hari Sankar 
Raul v. Kedar Nath Saha z , was relied upon by analogy. There an agreement in 
writing which contained all the essentials of the transaction of a mortgage was held 
to be a document hit by section 17 (1) ( b ) of the Registration Act. It was held to be 
•a document containing the bargain made between the parties and constituting a 
transfer of the property by way of mortgage and, therefore, it required registration. 
Further citation is unnecessary. 

For the foregoing reasons, we hold that the document, Exhibit B-l does not 
require registration. 

In this view, no other question arises for consideration. The appeal fails and 
3s dismissed with costs. 

K.G.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — Mr. P.B. Gajendrag adkar , Chief Justice, K. N. Wanchoo, 
M. Hedayatuliah, J. C. Shah and S. M. Sikri, JJ. 
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iion by Government with State Public Service Commission — Order for retirement proper — G.O. No. 902 dated 28th 
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The Government of Madras provisionally accepted the findings of the Tribunal for disciplinary 
proceedings against the respondent herein and its recommendation that he should be compulsorily 
“retired from service’. Notice to show cause was given to the officer and on receipt of his explanation 
-thereto the matter was referred to the State Public Service Commission for advice. The Commission, 
in its advice, stated 'it is generally in agreement with ’ the findings of the Tribunal and it observed 
that the respondent’s explanation is unconvincing. It also stated “the prosecution evidence as a whole 
leaves in one’s mind a strong suspicion of corrupt practice on the part of the accused officer although 
some of the individual instances may not stand the test oflegal proof as in a criminal casei" and added 
“according to the principles laid down in G.O. 902 (public services) dated 281I1 May, 1938, dismissal 
•or removal would be justified in the case. Commission agrees, in all the circumstances of the case 
it is enough to impose the penalty. The Commission advises accordingly.” 
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The Government accordingly ordered thccompulsoryretirementoftherespondent. 

The High Court ofMadras on a Writ Petition under Article 226 of the Constitution came to the 
conclusion that the impugned order aforesaid was really based on a mere suspicion and as such invalid; 
therefore the order ms set aside, The appeal to the Division Bench was dismissed. Hence this appeal. 

Held, the words used by the Public Service Commission in its recommendation arc somewhat ambi’, 
guous so that it may lead to the inference that there was a strong suspicion and nothing more; strong 
support for that view may be found by the reference to G. 0 . 902. That being so it cannot be held that 
the High Court erred in its conclusion. That however is not the end of the matter. 

On a fair construction of the order for compulsory retirement passed by ih'e Government (appel- 
lant) it clearly means that the Government agreed with the view of the Commission that compulsory 
retirement of the respondent would meet the ends of justice — would be enough penalty — and not as 
the High Court appears to have assumed that the appellant agreed with the Commission's opinion 
that the case against the respondent was no more than strong suspicion. The Government accepted 
the findings of the Tribunal that theree charges against respondent were proved and then sought the 
advice of the Commission. - 

It is hot necessary for the appellant to state reasons why they accepted the findings of the Tribu- 
nal ; it could not also be claimed as a matter of Jaw that the Government cannot impose the penalty 
without giving such reasons. 

In G.Oi No. 902 dated 28th May, 1908, it appears to be assumed that a public servant can be 
punished even without proof of any corrupt practice, if the cumulative evidence that he was suspected 
in a number of instances to be corrupt or is generally believed to be a corrupt officer is available against 
him. The view thus expressed is open to serious objection. 

Appeal by Special Leave from the Judgment and Order dated the 1st November, 
1962, of the Madras High Court in Writ Appeal No. 78 of 1961. 

Bishati Narain, Senior Advocate (P. P. Jutieja and A. V. Rangam, Advocates, 
with him), for Appellant. 

M. G. Setalvad, Senior Advocate (K. K. Venugopal, Advocate and J. B. Dada- 
chanji, O.C. Mathur and Ravinder Narain , Advocates of Mjs. J.B. Dadachanji & Co., 
with him), for Respondent. 

The Judgment of the Court was delivered by 

Gajendragadkar, C.J. — The . respondent, A.R. Srinivasan, entered Government 
service in the State ofMadras and was first appointed as Supervisor in the Public 
Works Department. After about 21 years of service, he rose to the rank of an 
Executive Engineer and was appointed as the Project Engineer in charge of the 
Manimuthar Project in the Tirunelveli district. He was holding this post from 1st. 
August, 1951 to the 30th September, 1954. It appears that certain complaints of 
corruption were received against the respondent by the appellant, the State of 
Madras, and were investigated by the C.I.D. As a result of these investigations, a 
reference was made to the Tribunal for Disciplinary Proceedings, Madras, which 
framed two charges against the respondent on the 3rd September, 1954. On the 
30th September, 1964, the respondent was transferred to Madras. On a further 
reference by the appellant, the said Tribunal framed three additional charges against 
the respondent on the 31st December, 1954. All these charges were in respect of 
acts of corruption alleged to have been committed by the respondent. 

After the said two sets of charges were communicated to the respondent, the 
Tribunal held an enquiry. At this enquiry, 18 witnesses were examined for the 
appellant and 83 Exhibits were filed in support of the charges. As a result of the 
enquiry, the Tribunal found that out of the five charges, the first and the last charges 
were not proved, although there was some suspicion of guilty in respect of a gold 
wrist watch chain mentioned in charge No. 1. The Tribunal also found that the 
remaining three charges has been proved against the respondent. Having recorded 
these findings, the Tribunal recommended that the respondent should be compul- 
sorily retired from service. 

On receipt of the report made by the Tribunal (Item No. 7), the appellant 
provisionally accepted its findings and came to the conclusion that the responden 
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should be compulsorily retired from service. Accordingly, a notice dated 13th 
June, 1956 (Item No. 8) was served on the respondent. By this notice, the respon- 
dent was told that the Government had provisionally accepted the findings of the 
Tribunal and had arrived at the provisional conclusion that he should be compul- 
sorily retired from service. The respondent was then called upon to show cause, 
within one month of the receipt of the memorandum, why he should not be compul- 
sorily retired from service. This notice intimated to the respondent that he may 
peruse the connected records in the Office of the Tribunal and take notes or copies 
thereof to enable him to submit his explanation. He was warned that the period 
of one month indicated in the notice for submitting his explanation would not be 
extended. Accordingly, the respondent submitted an elaborate explanation in 
support of his case that he was completely innocent of all the charges framed against 
him. 

Thereafter, the appellant sent the matter to the Madras Public Service Com- 
mission for its advice. On the 2nd April, 1957, the Commission sent its advice to 
the appellant (Item No. 9). In this communication, the Commission stated that 
“ it is generally in agreement with the findings of the Tribunal ”, It observed that 
the respondent’s reply to the show cause notice was unconvincing. “The prosecu- 
tion evidence, as a whole”, said this communication, “ leaves in one’s mind a strong 
suspicion of corrupt practices on the part of the accused officer although some of the 
individual instances may not stand the test of strict legal proof as in a criminal case.” 
The Commission also added that : 

“ according to the principles laid down in G.O. No. 90a, (Public Services), dated the 28th May, 
1938, dismissal or removal would be justified in this case. The proposed penalty of compulsory retire- 
ment errs on the side of leniency, but it serves the purpose ( viz., that the accused officer should no longer 
be retained in service) well enough. The Commission agrees that in all the circumstances of the case, 
it is enough to impose that penalty. The Commission advices accordingly.” 

On receipt of this advice, the appellant ordered that the respondent should be 
compulsorily retired from service with effect from the afternoon of the 23rd March, 
1957, on which date he was placed under suspension. This order was passed on the 
14th November, 1957 (Item No. 10). 

It appears that while these proceedings were pending before the appellant, cer- 
tain other complaints were received against the respondent, and they were ordered 
to be investigated. The order by which the respondent was compulsorily retired 
from service by the appellant sets out in brief the history of the proceedings taken 
against the respondent, the nature of the advice received by the appellant from the 
Public Service Commission, and concludes in paragraph 4 that the “ the Govern- 
ment have carefully considered the explanation submitted by the accused officer 
in consultation with the Madras Public Service Commission.” This paragraph then 
summaries the advice given by the Madras Public Service Commission. The last 
two sentences in this paragraph are relevant. “ The Commission ”, says the said 
paragraph, “ has therefore agreed that in the present case, it is enough to impose the 
penalty of compulsory retirement from service on the delinquent officer. The 
Government agree with, the Madras Public Service Commission.” Paragraph 5 
refers to the further complaints received against the respondent and directs that the 
same should be investigated. The operative portion of this paragraph says that the 
Government have decided that the accused officer should be retired compulsorily 
on the basis of the charges already proved before the Tribunal for Disciplinary 
Proceedings and that if it is later found necessary to impose further punishment on 
the basis of the present enquiry into the further charges against the officer, then the 
question of reducing the pension due to the officer for unsatisfactory work may be 
considered by Government. 

Aggrieved by this order, the respondent moved the Governor of Madras by way 
of appeal- on the 23rd January, 1958. The Governor was pleased to dismiss the 
respondent’s appeal on the 25th July, 1958, with the observation that the appeal 
submitted by the respondent contains no new facts and as such does not afford fresh 
grounds for reconsideration of the case now (Item No. 13). This order also points 
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out that the Governor had gone through the relevant papers on the subject and 
liad observed that the three charges held to be proved against the respondent by the 
Tribunal were sufficiently grave calling for the imposition of the penalty of compul- 
soiy retirement from service under .the Government. That is how the respondent’s 
appeal before the Governor came to be dismissed. .. . . 

The respondent then moved the Madras High Court under Article 226 ofthe: 
Constitution challenging the validity of the order passed by the appellant com- 
pulsorily retiring him from service. The learned Judge who heard this writ peti- 
tion, came to the conclusion that the impugned order by which the respondent was- 
complusorily retired from service, was really based on mere suspicion and as such,, 
was invalid. That is why writ petition filed by the respondent was allowed and the 
impugned order was set aside. The appeal preferred by the appellant against this, 
decision was dismissed by the Division Bench ofthe said High Court on 1st November,. 
1962; it is this appellate decision which has brought the appellant before this Court, 
by Special Leave. 

Mr. Bishan Narain for the appellant contends that the High Court was in error- 
in holding that the respondent had been compulsorily retired by the appellant merely 
on suspicion. The finding made by the High Court on this point, says Mr. Bishan. 
Narain, is plainly based upon a misconstruction of the impugned order. In our- 
opinion, this contention is well-founded and must be upheld. 

It is common ground that the enquiry held against the respondent by the Tri- 
bunal was fairly conducted and principles of natural justice were fully complied', 
with. It is also common ground that in its report, the Tribunal has examined the 
evidence both oral and documentary, and has made clear findings in respect of the 
five charges framed against the respondent. According to the Tribunal, the first, 
and the last charges were not proved, whereas the remaining three had been proved.. 
This position is not in dispute. The High Court has taken the view that when the. 
Public Service Commission was consulted, it expressed its concurrence with the- 
punishment which the appellant proposed to impose upon the respondent on the 
ground that even if there was nothing more than a strong suspicion of corrupt prac- 
tices against the respondent, his compulsory retirement would be justified. It 
must be conceded that the words used by the Public Service Commission in its com- 
munication to the Government are somewhat ambiguous. In the first part of the 
communication, the Commission has expressed its general agreement with the find- 
ings of the Tribunal. If that is read by itself, it would show that the Commission 
accepted the finding of the Tribunal that the respondent was guilty of three charges. 
Having made this observation, however, the Commission has further referred to the- 
fact that the prosecution evidence as a whole, leaves in one’s mind a strong suspicion, 
of corrupt practices on the part of the accused officer ; and. . this would suggest 
that the Commission was proceeding on the basis that in the present case, there was a. 
strong suspicion against the respondent and nothing more. This reading in partly 
supported by the fact that the Commission refers to a G.O. No. 902, Public (Services)' 
dated the 28th May, 1938, which seems to indicate that even though guilt is not. 
established against a public servant by proof as in a criminal case, the fact that an 
officers reputation is notoriously bad affords just ground for the Government to- 
refuse to continue to be represented or served by such an officer in any department.. 
Inasmuch as the Commission has referred to this G.O., it may well be said that the- 
Commision was prepared to advise the appellant to compulsorily retire the res- 
pondent from service, though the case against the respondent may be based merely 
on strong suspicion. That being so, it may not be possible to hold that the High 
Court was in error in coming to the conclusion that the advice of the Public Service 
Commission was substantially based on the G.O. in question. . 

That, however, is not the end of the matter. What the High Court had to- 
consider and what we must decide in the present case is whether the appellant ulti- 
mately decided to compulsorily retire the respondent merely on suspicion ; and. 
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by the appellant on the 14th November, 1957. We have already referred to the rele- 
vant portions of this order. In paragraph 4 of this order, the appellant has expressed 
its agreement with the Madras Public Service Commission ; but that, in the context, 
clearly means that the appellant agreed with the view of the Public Service Commis- 
sion that compulsory retirement of the respondent would meet the ends of justice 
in the present case. It does not mean, as the High Court seems to have assumed,, 
that the appellant agreed with the Commission’s view that the case against the res- 
pondent was no more than one of strong suspicion. One has merely to read the 
whole of paragraph 4 to be satisfied that all that the appellant states towards the 
close of the said paragraph was that the appellant thought that the Commission was 
right in taking the view that compulsory retirement of the respondent would be 
enough penalty in the present case. 

This construction of the last portion of paragraph 4 is clearly supported by the 
definite order made in paragraph 5 where the appellant has expressly stated that the 
Government have decided that the officer should be retired compulsorily on the 
basis of the charges already proved before the Tribunal. It is impossible to see 
how this finding, which is clear and categorical, can be ignored in considering the 
question as to whether the appellant acted against the respondent merely on suspicion. 
The whole order is elaborately drawn ; it sets out the history of the proceedings j 
the findings of the Tribunal, the advice of the Madras Public Service Commission, 
and the conclusion of the appellant. The conclusion of the appellant is clear ; the 
appellant took the view that three charges had been proved before the Tribunal, 
and it is on proof of those charges that the punishment of compulsory retirement was- 
imposed on the respondent. 

When the matter reached the Governor in the form of an appeal presented 
before him by the respondent, we find that the Governor rejected the respondent’s 
appeal on the ground that three charges had been held proved against the respon- 
dent by the Tribunal and that^the respondent had produced no new facts and had 
adduced no fresh grounds for reconsideration of his case. Therefore, it seems to 
us that the High Court was in error in coming to the conclusion that the impugned 
order passed against the respondent was based on mere suspicion. The Tribunal 
had made definite findings against the respondent in respect of three charges, and 
the appellant accepted those findings before it imposed the penalty of compulsory 
retirement on the respondent. 

Mr. Setalvad for the respondent attempted to argue that the impugned order 
gives no reasons why the appellant accepted the findings of the Tribunal. Disci- 
plinary proceedings taken against the respondent, says Mr. Setalvad, are in the 
nature of quasi-judicial proceedings and when the appellant phssed the impugned 
order against the respondent, it was acting in a quasi-judicial character. That being 
so, the appellant should have indicated some reasons as to why it accepted the find- 
ings of the Tribunal ; and since no reasons are given the order should be struck down 
on that ground alone. 

We are not prepared to accept this argument. In dealing with the question 
as to whether it is obligatory on the State Government to give reasons in support 
of the order imposing a penalty, on the delinquent officer, we cannot overlook the 
fact that the disciplinary proceedings against sucli a delinquent officer begin with 
an enquiry conducted by an officer appointed in that behalf. That enquiry is 
followed by a report and the Public Service Commission is consulted where necessary. 
Having regard to the material which is thus made available to the State Govern- 
ment and which is made available to the delinquent officer also, it seems to us 
somewhat unreasonable to suggest that the State Government must record its 
reasons why it accepts the findings of the Tribunal. It is conceivable that if the 
State Government does not accept the findings of tire Tribunal which may be in, 
favour of the delinquent officer and proposes to impose a penalty on the delinquent 
officer it should give reasons why it differs from the conclusions of the Tribunal, 
though even in such a case, it is not necessary that the reasons should be detailed 
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.or elaborate. But where the State Government agrees with the findings of the 
•Tribunal which are against the delinquent officer,- we do not think as a matter of 
•law, it could be said that the State Government cannot impose the; penalty, against 
•the delinquent officer in accordance with the findings of the Tribunal unless it 
gives reasons to show why the said findings were accepted by.it. The proceedings 
are, no doubt, quasi-judicial; but having regard to the manner in which these 
■.enquiries are conducted, we do not think an obligation can be imposed on the State 
.Government to record reasons in every .case, 

We may incidentally point out that in G.O, No. 902, Public (Services), dated 
-the, 28th May, 1938, to which the Public Service Commission has referred in its 
.communication addressed to the appellant it appears to be assumed that a. public 
servant can be punished even without proof of any corrupt practice if the cumula- 
tive evidence that he was suspected in a number of instances to be. corrupt or is 
.generally b riieved to be a corrupt officer, is available against him. In our opinion, 
the view thus expressed by the Government Order is open to serious objection. It 
may be that in disciplinary proceedings taken against public servants, the techni- 
calities of criminal law cannot be invoked, and the strict mode of proof, prescribed 
by the Evidence Act may not be applied with equal rigour; but even in disciplinary 
proceedings, the charge framed against the public servant must be held to be proved 
before any punishment can.be imposed on him. 

The result is, the appeal is allowed, the order passed by the Division Bench of 
■the High Court is set aside and the writ petition filed by the respondent is dismissed, 
•'There would be no order as to costs. 

K..G.S. Appeal allowed ; 

Writ Petition dismissed 
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At page 145 in line 4 read “ B. Sen, Senior Advocate ” for “ A. S. Bobde, 
Advocate. ” 


At page 162 line 13 after the figures “ 1955-1956 " insert the following the 
appellant was asked to furnish wealth statement which was actually filed, and 
after that read “ From " for “ From 


At page 199 line 21 after the words section 32 insert the following “ which 
excludes from the operation of the Act certain specified classes of employees can 
be deter ” instead of the words “ would be deter 
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[Supreme Court] 

K. Subba Rao, G.J. , R. S. Bachaioat Gurbax Singh v. 

and J. M. Shelat, JJ. The State of Punjab. 

25 th October, 1966. C.A. No. 708 of 1964. 

Punjab Security ‘of Lands Tenures Act ( X of 1953) as amended by Act XLVI 
of 1957 hereinafter called the Act — Section 5 -B — Rules made under the Act — Scope and pur- 
pose of the Act — Meaning of words “ Reservation and Selection 33 . 

The expressions “ reservation 33 and “ selection 33 involve the same process and 
indeed, to some extent, they are convertible, for one can reserve land by selection 
and another can select land by reservation. The argument based on section 9 is also 
without force. It is true that under section g (1) (i) a tenant of the area reserved 
under the Act can be evicted and there is no other clause enabling the land-owner 
to evict a tenant from the selected area. It is said that “ reserved area 33 is defined 
and that “ selected area " does not fall under that definition and that, therefore, the 
effect of section 9 is that a tenant in the selected area cannot be evicted. But, it 
may be noticed that under section g (1) (i) the expression “reserved area-’-’ is 
not used, but instead the expression “ the area reserved under the Act is men- 
tioned. As we have said earlier, the land selected by the land-owner out of the 
permissible area can legitimately be described as the area reserved under the Act. 
If that be the interpretation of section 5 (1), section 5-B and section 9 (1), it follows 
that under section 18 the tenants cannot claim to purchase the land from the land- 
owner under section 18, for it is included in the reserved area of the land-owner. 

It may be that one of the objects of the amendment was to enlarge the dis- 
cretion of the land-owner in the matter of reservation or it may be that in the matter 
of selection the land-owner has to conform to the provisions of section 5 (1). We 
' leave open that question for future decision. , 

Bhawani Lai and Mohan Lai Aggarwal, Advocates, for Appellant. 

Gopal Singh, Advocate, for Respondent No. 3. 

G.R. Appeal dismissed. 


[Supreme Court] 

K. Subba Rao, C.J., M. Hidayatullah, Sri Krishna Coconut Co. v. 

S.M. Sikri, R.S. Bachawat and The East Godavari Coconut 

J.M. Shelat, JJ. and Tobacco Market Committee. 

27 th October, 1966. C.As. Nos. 858-861 of 1964. 

Madras Commercial Crops Market Act (XX of 1933) — Interpretation of section 11 (1) 
and rule 28 — Andhra Pradesh Act of 1953 and Adaptation of Laws Order — The competence 
of the Market Committee to levy fee. 

The question from the very inception was whether the Committee was com- 
petent to levy the fee in question under section xi (1). To answer that question 
the Court necessarily had to enquire on which transactions could the said fee be 
levied under section u (1) and whether it was rightly levied by the Committee. 
The Pligh Court answered these questions by holding that it was levied on the trans- 
action effected by the appellants with those from whom they bought the said goods, 
that section 11 (1) dealt with those transactions and was not therefore concerned 
with the subsequent sales entered into by the appellants with their customers out- 
side the notified area. Since according to the High Court, those transactions were 
admittedly effected within the notified area the levy was valid and warranted under 
section 1 1 (1). In our view the High Court approached the question from a correct 
angle and therefore there was no question of its having allowed the Committee to 
change its case or to make out a new case. 

S— NRG 
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The incidence of the fee under section 1 1 ( i ) is on the goods thus ‘ ■ bought' and ' 
sold”. This last interpretation ^vas favoured by the High Court of Madras in 
Louis Drevfus & Co. v. South Arcol Groundnut Market Committee, I.L.R. (1946) Mad, , 
127 : (1945) 1 M.L.J, 414 : A.I.R. 1945 Mad. 383, which lias been accepted by 
the High Court in the present ease. ' / . v . 

In our view the construction placed by the High Court on section u (1) was a ; 
correct construction and thei-efore the respondent Committee had rightly ..charged 
the appellant with the said fee. 

. C. B. Agarwala, Senior Advocate (T. V. R. Tatachari , Advocate, with him), , 
for Appellants (In all the appeals). ' . , ' 

P. Ram Reddy, Senior Advocates (IC. R. Sharma, Advocate, with him), for Res- 
pondent (In all the appeals). 

G.R. Appeal dismissed. 

[Supreme Court] 

IC. Subba Rao, C.J., R. S. Bachawat Hari Chand Sarda v. 

and J. M. Shclat , JJ. Mizo District Council. 

28 th October, 1 g66. C.A. No. 648 of 1964. 

Lushai Hills District ( Trading^ by Non-Tribals) Regulation (II of 1953) — Article 
19 (x) (e) and (g) of the Constitution — Sixth Schedule of the Constitution — Reasonable 
restrictions imposed in the interest of General Public under Article 19 (6) of the Constitution. 

By Majority : — Relying upon its earlier decisions reported in (1952) S.C.R. 

• 597 5 ( : 954 ) S.C.R. 982 ; (1955) S.C.R. 63 6 ; (1955) 1 S.C.R. 686 ; (i960) 2 
S.C.R. 609 and (1961) 3 S.C.R. 135, the Court held : ‘ 

These authorities clearly demonstrate that the fundamental rights of a citizen . 
to carry on trade can be restricted only by making a law imposing in the interest of 
the general public reasonable restrictions on the exercise of such a right, that such 
restrictions should not be arbitrary or excessive or beyond what is required in the 
interest of the general public and that an uncontrolled and uncanalizcd power 
conferred on the authority would be an unreasonable restriction on such right. 
Though a legislative policy may be expressed in a statute, it must provide a suit- - 
able machinery for implementing that policy in such a manner that such imple- 
mentation docs not result in undue or excessive hardship and ai-bitrarincss. The 
question whether a restriction is reasonable or not is clearly a justiciable concept 
and it is for the Court to come to one conclusion or the other having regard to the 
considerations laid down in The Slate of Madras v. V. G. Row. It is also 
well established that where a provision restricts any one of the fundamental rights it 
is for the State to establish the reasonableness of such restriction and for the Court to 
decide in the light of the circumstances in each case, the policy and the object of the 
imougned legislation and the mischief it seeks to prevent. 

The Regulation contains no provisions on the basis of which an applicant would 
know what he has to satisfy in order to' entitle him to a licence. The power to 
grant or not to grant is thus entirely unrestrained and txnguidcd. The Regulation 
leaves a trader not only at the mercy of the Committee but also without any remedy. 
Therefore even if the Sixth Schedule can be said to contain a policy and the Regula- 
tion may be said to have been enacted in pursuance of such a policy the analysis 
of the Regulation shows that that is not sufficient. Even if a statute lays down a 
policy it is conceivable that its implementation may be left in such an arbitrary 
, manncr that the statute providing for such implementation would amount 
to an unreasonable restriction. A provision which leaves an unbridled power to 
an authority cannot in any sense he characterised as reasonable. Section 3 of the. 
Regulation is one such provision and is therefore liable to be struck down as viola- , 
tive of Article 19(1) (g)- - 

For the reasons aforecaid, we would declare that section 3 of the Regulation is : 
an unreasonable restriction on the fundamental right guaranteed under. Article . 
19 (1) (g) and therefore void. The said order dated nth July, ig6o.having been ; - 
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made under such a void provision is illegal and void. We would therefore set aside 
the said order as having been made under an illegal provision of law and allow 
the appeal with costs. 

Sukumar Ghose, Advocate, for Appellant. 

G.R. 

[Supreme Court] 

K. Stibba Rao, C.J., M. Hidayatullah, 

S. M. Sikri , R. S. Bachawat and 
J. M. Shelat, JJ. 
ist November, 1966. 

Supreme Court Rules, 1966 — Constitutional validity of Order 40 , rule 2 (2). 

Order 40 , rule 2 ( 2 ) of the Supreme Court Rules, 1966 , reads: — 

“ No application for review in a civil proceeding shall be entertained unless 
the party seeking review furnished to the Registrar of this Court at the time of filing 
the petition for review cash security to the extent of two thousand rupees for the 
costs of the opposite party." 

It is true that in some cases and under certain circumstances the pre-condition 
to furnish security may be highly prejudicial to the interest of a petitioner who has 
a real grievance. Such a result is inevitable in the application of any rule. But 
that in itself cannot invalidate a rule which admittedly this Court has power to 
make under Article 145 of the Constitution. In appropriate cases this Court has 
the residuary power under Order 47 , rule 1 of the Rules, for sufficient reasons 
shown to excuse the parties from compliance with any of the requirements of the 
Rules and it may also give such directions in matters of practice and procedure as 
it may consider just and expedient. 

It is then contended that the enforcement of Order 40 , rule 2 (2) of the Rules 
will lead to unjustified discrimination between parties and, therefore, it offends 
Article 14 of the Constitution. The discrimination alleged lies in the fact that while 
security need not be given as a pre-condition for the filing of any proceeding in this 
Court, it has to be given only in the case of a review petition. There is certainly 
a reasonable nexus between such a condition and the differences between parties 
taking different proceedings in this Court. The main distinction which makes all 
the difference is that in the case of a review petition this Court is asked to reopen a 
matter which has been closed after hearing the parties. This is a sufficient reason to 
sustain the distinction and it affords a reasonable nexus to the objects sought to be 
achieved by the imposition of the pre-condition. 

But, having regard to the circumstances of the case, in exercise of our discre- 
tionary power, we reduce the amount of cash security from Rs. 2,000 toRs. 250 
only. The said amount will be paid within two weeks from to-day. 

Hiralal Jain, Advocate, for Petitioner. 

Narain De, Additional Solicitor-General of India ( R . H. Dhcbar, Advocate 
with him), for Attorney-General for India (on notice by the Court). 


Appeal allowed. 

Lala Ram v. 
The Supreme Court of India. 

R.P. No. 8 of i 966 . 


G.R. 


Order accordingly. 



• [Supreme Court] • v . , 

K.Subba Rao, C.J., M. Hidayatullah , Govind Dattatray Kclkar'?; 

S. M. Sikri, R. S. Bachawal and The Chief Controller- of Imports • 

J. M. Shelat, JJ. , . i and Export;, 

■ • ist November, rg66. W.P. No. 40 of 1965. 

Constitution of India ( 1950 ), Articles 14, 16 and 309 — Appointments made on ad hoc 
basis as Assistant Controller of Import and Export without consulting Union Public Smn 
Commission — Their Constitutional Validity — Principle of “ carry forward”. 

The relevant law on the subject is ■well settled and, does not require finite 
elucidation. Under Article 16 of the Constitution, there shall be equality of opportu- 
nity for all citizens in matters relating to employment or appointment to any office 
under the State or to promotion from one office to a higher office thereunder, ; - 
Article 16 of the Constitution is only an incident of the application of the concept 
of equality enshrined in Article 14 thereof. It gives effect to the doctrine of equality 
in the matter of appointment and promotion. It follows that there can be a mason- 
able classification of the employees for the purpose of appointment or promotion. ; 
The concept of equality in the matter of promotion can be predicated only when 
the promoters are drawn from the same source. If the preferential treatment 01 
one source in relation to the other is based on the differences between the said t\\o 
sources, and the said differences have a reasonable relation to tire nature of the office 
or offices to which recruitment is made, the said recruitment can legitimately be 
sustained on the basis of a valid classification. There can be cases where the , 
differences between the two groups of recruits may not be sufficient to, give any 
preferential treatment to one against the other in the matter of promotions, and m 
that event a Court may hold that there is no reasonable nexus between the differences 
and the recruitment. In short, whether there is a reasonable classification or not 
depends upon the facts of each case and the circumstances obtaining at the tinic 
the recruitment is made. Further, when a State makes a classification between 
two sources of recruitment, unless the classification is unjust on the face of it the 
onus lies upon the party attacking the classification to show by placing the necessary 
material before the Court that the said classification is unreasonable and violative 
of Article 16 of the Constitution: see Banarsidas v. The State of Uttar Pradesh, (1956) 
S.C.R. 357; All India Station Masters ’ and Assistant Station Masters 3 Association V- 
General Manager, Central Railways, (1960) S.C.J. 344: (ig6o) 2 S.C.R. 3x1 ,* and 
The General Manager, Southern Railway v. Rangachari, (1961 ) 2 M.L.J. (S.C.) 71 : (1961 ) 

2 An. W.R. (S.C.) 71 : (1961) a S.C.J. 424 : (1962) 2 S.C.R. 586. 

It was then suggested that the ratio of 75 per cent, for direct recruits and 25 per 
cent, for promotion from departmental candidates was discriminatory. This 
point directly arose for consideration in Mcroyn Coutinho v. The Collector of Customs, 
Bombay, Writ Petition No. 97 of 1964. Therein, this Court accepted the. validity 
of rotational system where the recruitment to a cadre was from two_ sources and 
held that such a system did not violate the principle of equal opportunity enshrined 
in Article 16 (1) of the Constitution. 

II. R. Gokhale , Senior Advocate ( G.,L . Sanghi, Advocate and B. R. Agarwala, 
Advocate of M/s. Gagral & Co., with him), for Petitioners. 

Niren Dc, Additional Solicitor-General of India ( R . Ganapalhy Iyer and 
R. N. Sachthey, Advocates, with him), for Respondents Nos. 1 to 3. 

JV. S. Bindra, Senior Advocate (/£*. Baldcv Mehta , Advocate, with him), for 
Respondents Nos. ri, 14 and 27. 

G.R. Petition dismissed. 
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[Supreme Court] 

' K. N. Wanchoo, J. M. Shelat and Samarendra Nath Sinha p. 

: G. K. Mitler , JJ. Krishna Kumar Nag. 

1 ist November, 1966. C.A. No. 707 of 1964. 

Civil Procedure Code ( V of 1908) — Order 34, rule 4 (1 ) — Preliminary objections 
-Certificate under Article 133 (1) ( a ) {d) not valid. 

On merits, two questions were raised : ( 1 ) whether the trial Court was competent 
o pass a final decree for foreclosure though the preliminary decree was for sale and 
2) whether the respondent had the right to contend that he was entitled to redeem 
he said mortgage in view of the fact that he was the execution purchaser of part 
>f the equity of redemption pendente lite. 

The judgment of the High Court is unfortunately laconic and one wishes that 
he learned Judges had taken us a little more into confidence by giving some reasons 
it least. Nonetheless, it is clear that they decided both the questions by holding 
hat the respondent had still sufficient interest in the matter and therefore had 
ocus standi and by setting aside the final decree and directing the trial Court to 
lecide the question as to whether it could correct the said preliminary decree in 
iccordance with the directions given by them they held that the respondent was 
entitled to participate in those proceedings and plead that the final decree should 
dc one for sale and consequently he was entitled to redeem the said mortgage, 
rhei'e can be no question that the two questions raised in the appeal before the 
High Court were disposed of finally inasmuch as the said final decree was set aside 
is not being valid and binding on the respondent and the question of redemption 
3y him which was extinguished by that final decree was re-opened entitling the 
•espondent to contend that he had the right to redeem and to hold the said property, 
fn these circumstances, the preliminary objection raised by Mr. Chatterjee cannot 
be sustained and the certificate must be held to be competent. 

It is true that section 52 strictly speaking docs not apply to involuntary aliena- 
tions such as Court sales but it is well established that the principle of lis pendens 
applies to such alienations. It follows that the respondent having purchased from 
the said Hazra while the appeal by the saidHazra against the said preliminary 
decree was pending in the High Court, the doctrine of lis pendens must apply to 
bis purchase and as aforesaid he was bound -by the result of that suit. In the view 
tve have taken that the final foreclosure decree was competently passed by the trial 
Court, his right to equity of redemption was extinguished by that decree and he 
bad therefore no longer any right to redeem the said mortgage. His appeal against 
the said final decree was misconceived and the High Court was in error in allowing 
it and in passing the said order of remand directing the trial Court to re-open the 
question of redemption and to allow the respondent to participate in proceedings 
to amend the said preliminary decree. 

In the result, we allow the appeal, set aside the judgment and decree passed 
by the High Court and restore the judgment and decree passed by the trial Court. 
The respondent will pay the appellant's costs all throughout. 

Niren Dc , Additional Solicitor-General of India (jV. R. Basil and E. Udaya- 
ratnam, Advocates, with him), for Appellants. 

P. K. Chatterjee, B. C. Mitra and P. K. Bose, Advocates, for Respondent. 

G.R. Appeal allowed. 
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Raj Kishore Prasad Narayan Singh aJisr 
Shri Krishna ValJabh Narayan Singh r. 

Ram Pratap Panday, . 

‘ • ; . ’ C.A. No. 759 of 1964 . 

Bihar Land Reforms Act , 1950 ( XXX of 1950) hereinafter referred to as the'-M— 
Sections 3, 18 (1) (a) — Order 23, Civil Procedure Code. 

The scheme of the Act has been considered by' this Court in two decisions: 
Raja Sailcndra Narayan Bhanj Deo v. Kumar Jagat Kishore Prasad Narayan Singh , (1962) 

2 S.C.R. (Supp.) 1 19 and Krishan Prasad v. Gauri Kumari Devi , (1962) 3 S.C.R. 
(Supp.) 564. 

From the principles laid down by this Court in the above two decisions, it 
follows that where the whole of the property mortgaged is an estate, there can be 
no doubt that the procedure prescribed by Chapter IV has to be followed, in order 
that the amount due to the creditor should be determined by the Claims Officer; 
and the decision of the Claims Officer or the Board has been made final by the , 
Act, . , ' 

What then is the position, when a mortgage comprises, not only properties 
which have vested in the State under the Act but also takes in other items of pro- 
perties which are outside the purview of the Act ? Under those circumstances, is . 
the mortgagee still bound to apply to the Claims Officer and follow the procedure 
’ indicated by the Act ? This raises the question left undecided in Krishan Prasad' s case,- 
(1962) 3 S.C.R. (Supp.) 564. 

Therefore under those circumstances, we are not inclined to agree with the 
observations of the Patna High Court in the decisions referred to above that in 
cases where a mortgaged property consists of both vested and non-vested items, 
it is open to the creditor to make an election as to the choice of his remedies and that 
election is to be made by a creditor giving up his right of filing a claim under section 
14 with respect to the items vested in the State or prosecuting a suit or execution 
proceeding in a civil Court, in respect of items which have not so vested in the ■ 
State. The Act, so far as we can see, gives jurisdiction to the authorities 
concerned only in respect of properties, which have vested in the • State; and the 
claims that are filed and adjudications made by the authorities concerned, under 
the Act, can only be with reference to estates that have vested in the State. In 
our opinion, the prohibition contained in sections 4 (d) and 35 of the Act must also 
relate only to matters which can form properly the subject of a claim or an adjudi- 
cation under the Act. 

We accordingly grant the request of the appellant to withdraw Claim Case 
No. 14 of 1956 filed by him before the Claims Officer, Gaya, in terms of the appel- 
lant's application dated gtli November, 1959, and made to the Board. But, as and 
when the appellant seeks any remedy, to enforce his mortgage, as against the pro- . 
pertics which have not vested under the Act, that Tribunal or Court may have to 
apply the principle of marshalling. 

In the result, the appeal is allowed and the claim petition is permitted to be 
withdrawn, as indicated above. We make it very clear that, we have not expressed 
any opinion on the various findings recorded, cither by the Claims Officer, or by 
the learned Judge. 

. , N. C. Challerjee, Senior Advocate (D. Goburdhun, Advocate, with him), for 
Appellants. 

B. P. Jha, Advocate, for Respondents. 

G.R. - - Appeal allowed. ■ 


[Supreme Court] 

K. N. Wahchoo,G. K.Mitter and 
C. A. Vaidialiangam, JJ. 

7 th November , I966. 
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[Supreme Court] 

K. N. Wanchoo and Janak Raj v. 

G. h- Mitter, JJ. Gurdial Singh. 

8th November, 1966. C.A. No. 1322 of! 966 . 

Civil Procedure Code (F of 1908 ), Order 21, rules 82 to 103 — Whether a sale of 
nmovable property in execution of a money decree ought to be confirmed when it is found 
hat the ex parte decree which was put into execution has been set aside subsequently. 

For the reasons already given and the decisions noticed, it must he held that 
he appellant-auction purchaser was entitled to a confirmation of the sale not- 
withstanding the fact that after the holding of the sale the decree had been set 
iside. The policy of the Legislature seems to be that unless a stranger auction- 
mrehaser is protected against the vicissitudes of the fortunes of the suit, sales in 
execution would not attract customers and it would be to the detriment of the 
nterest of the borrower and the creditor alike if sales were allowed to be impugned 
nerely because the decree was ultimately set aside or modified. The Code of Civil 
Procedure of 1908 makes ample provision for the protection of the interest of the 
udgment-debtor who feels that the decree ought not to have been passed against 
lim. On the facts of this case it is difficult to see why the judgment-debtor did not 
:akc resort to the provisions of Order 21 , rule 89. The decree was for a small 
amount and he could have easily deposited the decretal amount besides 5 per cent. 
:>f the purchase money and thus have the sale set aside. For reasons which are 
not known to us he did not do so. 

In our opinion, on the facts of this case, the sale must be confirmed. 

Appellant in person. 

D. D. Sharma and M. C. Bhaltia, Advocates, for Respondent No. 1. 

G.R. Appeal allowed. 

[Supreme Court] 

IC. Subba Rao, C.J., J. C. Shah, Mangal Singh v. 

S. M. Sikri, V. Ramaswami and Union of India. 

C. A. Vaidialingam, JJ. C.A. No. 2314 of 1966. 

17 th November, 1966. 

Punjab Reorganisation Act, 1966 — Articles 270 (1) and 371 -A (2) {h) of the 

Constitution. 

Power with which the Parliament is invested 'by Articles 2 and 3, is power to 
admit, establish, or form new States which conform to the democratic pattern 
envisaged by the Constitution; and the power -which the Parliament may exercise 
by law is supplemental, incidental or consequential to the admission, establishment 
or formation of a State as contemplated by the Constitution and is not power 
to override the constitutional scheme. No State can therefore be foimed, admitted 
or set up by law under Article 4 by the Parliament which has not effective legislative 
executive and judicial organs. 

Power to reduce the total number of members of the Legislative Assembly 
below the minimum prescribed by Article 170 (1) is, in our judgment, implicit in 
the authority to make laws under Article 4. Such a provision is undoubtedly 
an amendment of the Constitution, but by the express provision contained in clause 
(2) of Article 4, no such law which amends the First and the Fourth Schedule or 
which makes supplemental, incidental and consequential provisions is to be deemed 
an amendment of the Constitution for the purpose of Article 368. 

On the reorganisation of the old State of Punjab, adjustments had to be made 
in the membership of the Legislative Council. No sucli adjustment as would 
strictly conform to the requirements of Article 171 (3) could however be made 
without fresh elections. The Parliament therefore adopted an ad hoc test, and 
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unseated members who were residents in the Territory of Haryana and Himatli 
Pradesh. , 

The new State of Haryana is uni-cameial. It is not claimed, and l cannot!?, 
claimed, that a resident of the State of Haryana is, merely because of that chantto, 
entitled to sit in the Punjab Legislative Council. By allowing, the members fe 
the Chandigarh area to continue to remain members of the Legislative Coffin 
of the new State of Punjab, no right of the residents of Haryana is therefore vioW 

M. C. Setalvad , Senior Advocate (Ravinder Narain and J. B. Dafahy, , 
- Advocates, of Messrs. J. B. Dadachanji & Co:, with him) , for Appellants. , 

S. V. Gupte, Solicitor-General of India (R. Ganapalhy Iyer, R: jV. Sachlhty as 
R. H. Dhebar, Advocates, with him), for Respondent. 

G.R. : , . Appeal -£m4 


[Supreme Court] 

R. S. Bachavoat and Lallan Prasad t. 

J. M. Shelat, JJ. 'RahmatAB. 

nth December, 1966. C.A. Noi 776 of 19». 

Contract Act (IX of 1872) , sections 172 to 176 — Pledge of . movables — Debt evi deneij 
by promissory note — Suit on — Pledgee denying pledge — Not in a position to return the gew 
pledged — If entitled to decree against the promissory note. 

The two ingredients of a pledge are: (I) it is essential that the property 
pledged should be actually or constructively delivered to the pledgee, and (2) the. 
pledgee has a special property in the pledged goods but the general property therein 
remains in the pledgor and wholly reverts to him on discharge of the debt. A 
pledge is therefore a security for a debt. 

The pledgor has an absolute right to redeem, the property pledged on tender 
of the amount of the debt and the pledgee has the right to sell the goods pledged and 
when he sells the same following the procedure prescribed he has to give credit to 
the amount realised by such sale and the right to redeem is extinguished as regards 
the property so sold. 

The pledgee has also a right of action for his debt, notwithstanding the posses- 
sion of pledged goods; but if the pledgee is unable, by his default, to return the 
goods against payment of the debt that is a good defence to the action. - 

Where therefore, as in the instant case, the pledgee instituted the suit, 
for recovery of the debt evidenced by a promissory note, alleging that he was not 
given possession of the pledged goods ( i.e .) he is not in a position to restore possession 
to the pledgor of the movables he will not be entitled to a decree if it is lotind by 
the Court that he had been put in possession of the property under the contract 
of pledge. • , 

0. P. Rana , Advocate, for Appellant. 

J. B. Goyal, Advocate, for Respondent No. 1. 

K. G.S. Appeal dismissed- 


: [Supreme Court.] 

JV". Wanckoo, J. M. Shelat and Har Swaritp t>, 

, G. K. Milter, JJ. BrijJBhushan Saran. 

14th September, i966. “ • C.A. No. 1141' of 1965. 

Representation of the People Act ( XI1II o/1951), section 123(2) read with proviso (a)(i.) 
- Corrupt practice by a candidate — Section 90 (3) and 82 ( b ) and 37, 79 ( b ) — Meaning of 
mdidate — Effect of withdrawal — A.I.R. 1959, Patna 250, overruled. 

Purity of elections is a matter of great importance, and it is for the purpose 
f maintaining this purity that we have the provisions contained in section 123 of 
he Act. There is also no doubt that if a covering candidate (like RatUri Vaid) 

5 not treated as a candidate till the date of his withdrawal, he would be free to 
ommit all kinds of corrupt practices defined in section 123 of the Act on behalf of 
he candidate whom he covers with impunity. This could not be the intention of 
he Act and that is why learned Counsel for the appellants had to concede that if 
he alleged corrupt practice had been committed before tire date of withdrawal, it 
vould be necessary to join Raturi Vaid as a respondent under section 82 ( b ). But 
he argument is that as the alleged corrupt practice was committed after the date 
>f his withdrawal he would not be a candidate within the meaning of section 82 ( b ). 
Me. are of opinion that if the effect of withdrawal is said to be that a person nominated 
:an no longer be considered to be a candidate only after his withdrawal, the date 
)f withdrawal cannot be a dividing line as to the time upto which he can be treated 
is a candidate and the time after which he cannot be treated as a candidate. If 
rurity of elections has to be maintained a person who is a candidate as defined in 
lection 79 ( b ) of the Act will remain a candidate even after he withdraws till the 
dection is over, and if he commits a corrupt practice whether before or after his 
vithdrawal he would be a necessary party under section 82 (Z>) of the Act. We 
ire therefore of opinion that the view taken by the Patna High Court in A.I.R. 
1959 Pat. 250 on which reliance has been placed on behalf of the appellants is not 
:orrect and the decision of the High Court under appeal is correct. 

Naunit Lai, Advocate, for Appellants. 

• VedaVyasa, Senior Advocate, (if. IC. Jain, Advocate, with him), for Respon- 
dent No. 1. 


G.R. Appeal dismissed. 

[Supreme Court.] 

V. Ramasioami, 

V. Bhargava and 

Raghubar Dayal, JJ. 

22nd September , 1966. 

Penal Code ( XLV of 1860), sections 115, 333 and 436 read with section 109. 

It is only in the case of a person abetting an offence by intentionally aiding 
another to commit that offence that the charge of abetment against him would be 
expected to fail when the person alleged to have committed the offence is acquitted 
of that offence. The case of Faguna Kanta Math, (1959) Supp. 2 S.C.R. 1, 5, lays 
tins down. The observations of this Court in that case, at page 7, bring out clearly 
the distinction in the case of persons instigating another or engaging in conspiracy 
with another on the one hand and that of a person aiding the person in committing 
a certain offence. 

In the present case, there is no finding of the Court below and it cannot be 
said that the fire was set by any person who was participating in the incident along 
with Jamuna Singh and at his instigation. Three alleged co-accused have been 
acquitted and therefore cannot be said to have taken part in the incident. Jodha 
Singh and Jamuna Singh took part in tire incident according to the findings of the 
Court below and Jodha Singh did not set fire to the hut. It follows that it cannot 
S-NRQ 


Jamuna Singh v. 
State of Bihar. 
Cr.A. No. 238 of 1964. 



be held that Baishaki’s hut was set fire to by any one at the instigation of januna : 
Singh. - • . ■ • 

The result is that Jamuna Singh’s conviction Under section 4-36 . read with 
section 109, Indian Penal Code, is not correct in law. 

D. P. Singh, Advocate of Af/r. Ramamurthi & Co., for Appellant,, 

G;R. : — Appeal partly allowi 

[Supreme Court.] 

K.N.Wanchoo , ' Raghubans Narain Singh u, 

J. M. Shelat and The Uttar Pradesh Government, 

G. K. Miller, JJ. C.A. No. 82 of 1964. 

23rd September, 1966. ; 

Land Acquisition Act (/ of 1894), section 4 — Payment of Market Value under sic-, 
tion 23 — Method of calculating valuation. 

Market value on the basis of which compensation is payable under section 23 
of the Land Acquisition Act means the price that a willing purchaser would pay 
to a willing seller for -a property having due regard to its existing condition, with, 
all its existing advantages, and its potential possibilities when laid out in its most 
advantageous manner, excluding any advantage due to the carrying out of the 
scheme for the purposes for which the property is compulsorily acquired; As 
observed in South Eastern Rail Co. v. L.C.C., (1915) 2 Ch. 252. 

‘‘Such a method of valuation is not adequate at least for two reasons: (1) that 
the owner may not have so far put his property to its best use or in the most lucrative , 
manner and (2) in a case like the present the grove had not yet started giving die 
maximum yield.-” Such a method of valuation by ascertaining the annua] value of 
the produce can and should be resorted to only when no other alternative method . 
is available. We are of the view' that the District Judge was right in accepting the ' 
evidence of Zaidi and in treating his offer as one of a willing prospective. purchaser. ' 
The valuation made by the District Judge on that evidence rested on a better footing 
in the circumstances of the case and ought to have been accepted by the High Court. 


With regard to the payment of interest the Court held: — The contention, so 
put forward resolves itself into two questions: (1) whether in the absence of a 
specific objection as to interest in the appellant’s cross-objections the High Cmlrt 
ought to have gone into that question and (2) whether on a proper interpretation . 
of section 28 the Court has a. discretion to grant interest at a rate less than 6 per 
cent. The first point would not create any difficulty in the way of the appcliah! 
because the High Court did in fact go into the question of interest, even though it : . 
was not specifically taken in the cross-objections and decided the question on infer- | 
pretation of section 28. Besides, the question is purely one of law." 

B. C. Misra, Senior Advocate, (M. V. Goswami, Advocate, with, him), dot • 
Appellant. 


N. D. Earkhanis, 
Respondent. 


G.R. 


Senior Advocate (O. P. Ran a, . Advocate, with him), 

Appeal allowi ' ' 
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[Supreme Court.] 

V. Ramasioami , Krishnamurthy alias Tailor Krishnan v. 

V. Bhargava and ' Public Prosecutor, Madras. 

Raghubar Dayal, JJ. Cr. A. No. 251 of 1964. 

2 6th September, 1966. 

Suppression of Immoral Traffic in Women and Girls Act ( CIV of 1956), section 3 
(1) — * Kept as a brothel ’ meaning of . 

It has been Urged, however, that a solitary instance of the house of the appellant 
being used for the purpose of prostitution will not suffice for establishing that the 
house was being ‘ kept as a brothel. 5 It may be true that a place used once for the 
purpose of prostitution may not be a brothel, but it is a question of fact as to what 
conclusion should be drawn about the use of a place about which in r ormation had 
been received that it was being used as a brothel, to which a person goes and freely 
asks for girls, where the person is shown girls to select from and where he does engage 
a girl for the purpose of prostitution. The conclusion to be derived from these 
circumstances about the place and the person ‘ keeping it 5 can be nothing else 
than that the place was being used as a biothel and the person in charge was so 
keeping it. It is not necessary that there should be evidence of repeated visits by 
persons to the place for the purpose of prostitution., A single instance coupled 
with the surrounding circumstances is sufficient to establish both that the place was 
being used as a brothel and that the person alleged was so keeping it. 

We are of opinion that the facts found in the present case justify the conclusion 
that the appellant was keeping a brothel at his house. The appellant’s conviction 
under section 3 (1) of the Act is therefore correct. 

R. Thiagarajan and A. V. V. Hair, Advocates, for Appellant. ' 

Bishan Harain, Senior Advocate (A. V. Rangam, Advocate, with him), for 
Respondent. 

t 

G. R. — Appeal dismissed. 

[Supreme Court.] 

V. Ramasioami. Srichand K. Khetwani v. 

V. Bhargava and State of Maharashtra. 

Raghubar Dayal, JJ. Cr.A. No. 184 of 1964. 

27 th September, 1966. 

Penal Code {XLV of 1860), section 120-1? read with section 109, and section 5 (2) 
read with section 5 (1) (d) of the Prevention of Corruption Act — Section 342, Criminal 
Procedure Code, section 1 14, Evidence Act. 

The finding that the various firms to whom licences were issued were fictitious 
is not questioned. The conspiracy was a general conspiracy to keep on issuing 
licences in the names of fictitious firms and to share the benefits arising out of those 
licences when no real independent person was the licensee. The various members 
of the conspiracy other than the two public servants must have joined with the full 
knowledge of the modus operandi of the conspiracy and with the intention and 
object of sharing the profits arising out of tire acts of the conspirators. We do 
hot therefore see that the mere fact that licences were issued in the names of eight 
different companies make out the case against the appellant and the other conspira- 
tors to be a case of eight different conspiracies each with respect to the licences 
issued to one particular fictitious company. 

Further, an adverse inference against tire prosecution can be drawn onty if it 
withholds certain evidence and not merely on account of its failure to obtain certain 
evidence. When no such evidence has been obtained, it cannot be said what that 
evidence would have been and therefore no question of presuming that that evidence 



. 32 . ' • 

would have been against the prosecution, under section 114, Illustration (g) of 
the Evidence Act, can arise. ' "V : 

' ' R. Jelhmalani and P. Kapila Hingorani, Advocates, for Appellant. . 

O.P. Ratio and B . R. G. K. Achar, Advocates, for Respondent:- ‘ ■■ 

G. R. • ' : Appeal Jisiml 

" [Supreme Court.] ' ’ •. 

K. Sttbba Rao, C.J., • 'State of Assam f! 

M. Hidayatullah , S. M. Sikri, Kanak Chandra Rut's. 

, ■ R. S. Bachawat and • . C.A. No. 254 of 19M. 

Raghubar Dayat, JJ. • . • 1 

3rd October, 1966. •' . . . 

Constitution of India (1950), Article 311 (2 ) — Whether a Mauzadar in the Assam Fate 
holds a civil post. • 

In the context of Articles 309, 310 and 311, a post denotes an office. A person 
who holds a civil post under a State holds “office” during the pleasure of the 
Governor of the State, except as expressly provided by the Constitution, see Article 
310. A post Under the State is an office or a position to which duties in connection 
with the affairs of the State. are attached, an office or a position to which a person 
is appointed and which may exist apart from and independently of the holder, ol 
the post. Article 310 (2) contemplates that .a post may be abolished and a person 
holding a post may be required to vacate the post, and it emphasises the idea of a 
post existing apart from the holder of the post. A post may be created before the . 
appointment or simultaneously with it. A post is an employment, but every 
employment is not a post. A casual labourer is not the holder of a post, . A post 
under the State means a post under the administrative control of the State. The 
t-- State, may create or abolish the post and may regulate the conditions of service of . 
persons appointed to the post. 

Judged in this light, a Mauzadar in the Assam Valley is the holder of a civil; 
post Under the State. The State has the power and the right to select and appoint 
a Mauzadar and the power to suspend and dismiss him. He is a subordinate 
public servant working Under the supervision and control of the Deputy Commis-. 
sioner. He receives by way of remuneration a commission on his collections atid 
sometimes a salary. There is a relationship of master and servant between the 
State and him. He holds an office on the revenue side of the administration to 
which specific and onerous duties in connection with the affairs of the State are 
attached, an office which* falls vacant on the death or removal of the incumbent and 
which is filled up by successive appointments. He is a responsible officer exercising 
delegated powers of Government. Mauzadars in the Assam Valley are appointed 
Revenue Officers and ex-officio Assistant Settlement Officers. Originally, 3 
Mauzadar may have been a revenue fanner and an independent contractor. Bilt 
having regard to .the existing system of his recruitment, employment and functions, 
he is a servant and a holder of a civil post under the State. 

S. V. Gupta, Solicitor-General of India (JVaunit Lai, Advocate, with him), 

. for Appellant. 

IC. R. Chaudhtiri, Advocate, for Respondent. •" ; 

G.R. Appeal dismissed. 
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[Supreme Court.] 

K. JV”. Wanchoo, Shyam Sunder v. 

, J. M. Shelat and Satya Ketu. 

G. K. Miller , JJ. C.A. No. 204 of 1966. 

5 tit October , 1966, 

Representation of People Act ( XLIII of 1951) sections 98 and 116-A — Conduct of 
ech'on Rules, 1961, rule 73 — Maintainability of the appeal before the High Court — Code of 
oil Procedure. 

We are of opinion that in view of the provisions of the Act it is unnecessary 
prepare a decree after the conclusion of the trial of an election petition; 
ction 90 (1) would not make those provisions of the Code of Civil Procedure which 
, ti quire the preparation of a decree applicable to the trial of an election petition, 
iV '>r the Code of Civil Procedure has to be applied to such trial as nearly as may be 
ad subject to the provisions of the Act. Further we have no doubt that preparation 
f a decree is not necessary after the conclusion of the trial of an election petition. 

‘ Let us then turn to section 1 16-A of the Act to see if there is anything in that 
Section which requires the filing of a decree along with copy of the judgment of the 
.Tribunal. Section 116-A inter alia provides for appeals against orders made by 
tribunal, under section 98. We have already referred to the fact that section 98 
,,jloes not speak of a decree. Section 1 16-A provides for an appeal not from a decree 
/_>f the tribunal but from an order passed by it inter alia Under section 98. It is 
jj,rue same procedure with respect to such an appeal is provided as if the 
appeal were an appeal from an original decree passed by a civil Court. But 
‘that in our opinion does not mean that a copy of decree is necessary before 
/an appeal under section 116-A is maintainable, for the simple reason that 
[the scheme of the Act shows that no decree is necessary to be prepared by 
‘the tribunal at all and the appeal under section 116-A (1) is also from an 
order and not from a decree. In this connection we may refer to section 96 
(of the Code of Civil Procedure which provides for an appeal from an 
j original decree. That section inter alia provides that an appeal shall lie from 
: every decree passed ’by any Court exercising original jurisdiction to the Court 
authorised to hear appeals from the decisions of such Court. It will be seen that 
section 96 of the Code of Civil Procedure provides for appeal from a decree in a 
suit; and that is why it is necessary to prepare a decree, the same is also provided 
in section 33 of the Code of Civil Procedure which in terms lays down that “ the 
Court, after the case has been heard, shall pronounce judgment, and on such judg- 
ment a decree shall follow ”. We have no corresponding words in sections 98 and 
116-A of the Act, and that shows that it is not necessary to prepare a decree at the 
conclusion of the trial of an election petition and in consequence no copy of decree 
is necessary to be filed when an appeal is filed under section 116-A of the Act. 

G. N. Dikshit,' Advocate, for Appellant. 

• ‘ R. K. Garg and S. C. Agarwal , Advocates of Mfs. Ramamurthi & Go., for 
Respondent No. 1. 

q.R. Appeal dismissed. 
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[Supreme Court.] 


M. Hidayaiullah and 
V. Bhargava, JJ. 
23rd November, 1966. 


Municipal Corporation ofM, 
■ ' ' Ghisaiba 
Cr.A.No. 194ofl« 


Prevention of Food Adulteration Act (. XXXVII of 1954), ‘sections 7, 13 (2)ci 
16 — Scope . ■ < * / 


It appears to us that when a valuable right is conferred by section ,13 (2)t: 
the Prevention of Food Adulteration Act on the vendor to have the sample 0 ..., 
to him analysed by the Director of the Central Food Laboratory, it is to be ; 
that the prosecution will proceed in such a manner .that that right will not It 
denied to him. The right is a valuable one, because the certificate of tit 
Director supersedes the report of the Public Analyst and is treated as concluM 
evidence of its contents. Obviously, the right has been given to the vendor it 
order that, for his satisfaction and proper defence, he should be able to liavcfe 
sample kept in his charge analysed by a greater expert whose certificate is toh 
accepted by Court as conclusive evidence. In a case where there is denial of tte 
right on account of the deliberate conduct, of the prosecution, we think that tk 
vendor, in his trial, is so seriously prejudiced that it would not be proper to 
uphold his conviction on the basis of the report of the Public Analyst, even thougli 
that report continues to be evidence in the case of the facts contained therein. 

. This is therefore, clearly a case where the respondent was deprived of the oppor- 
tunity of exercising his right to have his sample examined by the Director of th 
Central Food Laboratory by the conduct of the prosecution. In such a case, W 
think .that the respondent is entitled to claim that his conviction is vitiated by fi 1 - 
circumstance of denial of this valuable right guaranteed by the Act, as a. result of 
the conduct of the prosecution. . ■ 


. why the conviction cannot be sustained is that the accused !' 

prejudiced in his defence and is denied a valuable right of defending himself solely 
due to the deliberate acts of the prosecution. . r 


^ R -G°kha le Senior Advocate (IT. K. Raizada and A. G. Ratnabarkhi, Advo- 
cates, with him), for Appellant. * 

for Respondlmt^ 5 Ghmshyam Djss > J itendra Pharma and V. P. Chaudhury, Advocates, 


G.R. 

[Supreme Court.] 


Appeal dismissed 


IC.N. Wanchoo, R.S, Bachawat and 
J. M, Shtlal, JJ. 

29/4 November , 1966. 


Kurgara Nand ft 
Brijmohan Lai Sliarnia. 
C.A.No. 2135 of 1966. 


Representation of the People Act [XLlIlof 1951), section 123 (4)— Onus of proof- : 
Meaning of words" Statement of fact". ■ 

It is however urged on behalf of the appellant that there are no details . as to 
the time when the respondent committed thefts or the place where lie committed 
them, and therefore a mere bald statement that the respondent was a thief or the 
greatest of all thieves could be an expression of opinion only and not. a statement of 
fact. We are unable to accept this. Section 123 (4) in our opinion docs not require . 
That when a statement of fact is made as to the personal character or conduct of a 
candidate details which one generally finds (for example) in a charge in a criminal 
case, must also be there and that in the absence of such details a statement to the 
effect that a person is (for example) a thief or murderer is a mere expression of op!- . ; 
nion. To say that a peison is a thief or murderer is a statement of fact and the mere 
absence of details as to time and place would not turn a statement of fact of tin? 
nature into a mere expression of opinion, 


$5 

The burden of proving that the candidate publishing the statement believed 
? /; :o be false or did not believe it to be true though on the complaining candidate is 
ry light and would be discharged by the complaining candidate swearing to that 
f, )( ect. Thereafter it would be for the candidate publishing the statement to prove 
"lerwise. The question whether the statement was reasonably calculated to 
hejudice the prospects of the election of the candidate against whom it was made 
mid generally be a matter of inference. So the main onus on an election peti- 
>ncr under section 123 (4) is to show that a statement of fact was published by a 
; E ndidate or his agent or by any other person with the consent of the candidate or 
“S election agent and also to show that that statement was false and related to his 
|| :rsonal character or conduct. Once that is proved and the complaining candidate 
?is sworn as above indicated, the burden shifts to the candidate making the false 
itement of fact to show what his belief was. The further question as to preju- 
'ice to the prospects of election is generally a matter of inference to be arrived at by 
cie tribunal on the facts and circumstances of each case. 

I, 

l In the present case the main onus that lay on the respondent has been discharged, 
lie has proved that there was a publication of the nature envisaged under section 
.23 (4) of the Act. He has also proved that the statement of fact was made with 
ispcct to him. He has further proved that that statement was false and related to 
,is personal character or conduct. There can be no doubt that a statement of this 
,'ature calling one candidate a thief or the greatest of all thieves, is reasonably cal- 
ulated to prejudice the prospects of his election. He further swore that the state- 
ricnt was false to the knowledge of the appellant and the latter did not believe it 
o be true. It was then for the appellant to show what his belief was. The burden 
laving thus shifted we are of opinion that it was for the appellant to show either 
hat the statement was true or that he believed it to be true. That the appellant 
las failed to do. The High Court therefore rightly held that the respondent had 
lischarged the burden which lay on him. 

R. K. Garg, D.P. Singh and S. C. Agarwala, Advocates of Mis. Ramamurthy 
2? Co., for Appellant. 

B. D. Sharma and L. D. Sharma, Advocates, for Respondent. 

G.R. Appeal dismissed. 


rSui'REME Court.] 
K. Subba Rao, C. J. 
M. Hidayatullah, 
S. M. Sikri, 

R. S. Bachawat and 
J. M. Shelat, JJ. 
2nd December, 1966. 


Ajit Singh v. 
State of Punjab. 
C.A. No. 1018 of 1966 and 
Bhagat Ram v. 
State of Punjab. 
W.P. No. 125 of 1966. 


East Punjab Holdings ( Consolidation and Prevention of Fragmentation) Act (L of 1948), 
actions 14 (1) and (2), 19, 20 of the Act— Articles 31-4, 12 of the Constitution. 


By Majority : . 

It seems to us that there is this essential difference between “ acquisition by 
the State ” on the one hand and “ modification or extinguishment of rights ” on 
the other that in the first case the beneficiary is the State while in the latter case 
the beneficiary of the modification or the extinguishment is not the State. For 
example, suppose the State is the landlord of an estate and there is a lease of that 
property and law provides for the extinguishment of leases held in an estate. In 
one sense it would be an extinguishment of the rights of a lessee, but it would 
properly fall under the category of acquisition by the State because the beneficiary 
of the extinguishment would be the State. 


36. 


- Coming now to the second proviso to Article 31-A, it would be noticed that 
only one category is mentioned in the proviso, the category being “ acquisition by 
the State of an estate.” It means that the law must make a provision for the acqui- 
sition by' the State of an; estate. But what is the true meaning of the expression 
“acquisition by the State of an estate?” In the context of Article 31-A, the 
expression “ acquisition by the State of an estate ” in the second proviso to Article 
31-A (1) must have the same meaning as it has in clause (1) (a) to Article 31-A. - 

Let us now see whether the other part of the second proviso throws any light on 
this question. It would be noticed that it refers to ceiling limits. It is well-known 
that under various laws dealing with land reforms, no pci son apart from , certain 
exceptions can hold land beyond a ceiling fixed under the law. Secondly, the 
proviso says that riot only the land exempted from acquisition should be within 
the, ceiling limit but it also must be under personal cultivation. The underlying 
idea of this proviso seems to be that a person who is cultivating, land personally, 
which is his source of livelihood, should not be deprived of that land under any 
law protected by Article 31-A unless at least compensation at the market rate is 
given. In various States most of the persons have already been deprived of land 
beyond the ceiling limit on compensation which was less than the market value. 

It, seems to us that in the light of all the considerations mentioned above the words 
“ acquisition by the State ” in the second proviso do not have a technical meaning, 
as contended by the learned Counsel for the respondent. If the’ State has in 
substance acquired all the rights in the land for its own purposes, even if the title 
remains with the owner, it cannot be said that it is not acquisition within the, second 
proviso to Article 31-A. 

In the context of the second proviso, which is trying to preserve the rights of 
a person holding land under his personal cultivation, it is impossible to conceive 
that' such adjustment of the rights of persons holding land under their personal 
cultivation in the interest of village economy was regarded as something to be com- 
pensated for in cash. 

Here it seems to us that the beneficiary is the Panchayat which falls within 
the definition of the word “State” under Article 12 of the Constitution. The 
income derived by the Panchayat is in no way different from its any other income. 

Therefore, the income can only be used for the benefit of the village community. 
But so is any other income of the Panchayat of a village to be used. The income is 
the income of the Panchayat and it would defeat the whole object of the second 
proviso if we were to give any other construction. The Consolidation Officer could 
easily defeat the object of the second proviso to Article 31-A by reserving for the 
income of the Panchayat a major portion of the land belonging to a person holding 
land within the ceiling limit. Therefore, in our opinion, the reservation of 100 ... 
kanals 2 marlas for the income of the Panchayat in the scheme is contrary to the 
second proviso and the scheme must be modified by the competent , authority 
accordingly. 

In the result we hold that the scheme is hit by the second proviso to Article 
31-A in so far as it reserves 100 kanals 2 marlas for the income of the Panchayat. ■ 
We direct the State to modify the scheme to bring it into accord with the second 
proviso as interpreted by us, and proceed according to law. 

B. R. L. Iyengar , Senior Advocate ( S . K. Mehta and K. L. Mehta, Advocates, 
with him), for Appellant in C.A. No. 1018 of 1966. 

Harden Singh and S. S. Khanduja, Advocates, for Petitioner in W.P. No. 125 
of 1966. • : 1 ; 

K. L. Gossaitt , Senior Advocate, (0. P. Malholra and R. N- Sachthey, Advocates, 
with him), for Respondents in C.A. No. 1018 of 1966 and W.P. No. 125 of 1966. ■ 

Appeal and Petition, ■ ; 

Atem* ■ . . 


G.R. 
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m/s. 6. RM. M. SP. SV. FIRM 0. C.I.T., MADRAS. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction) 

Present J. C. Shah, V. Ramaswami and V. Bhargava JJ. 

M/s. O. RM. M. SP. SV. Firm .. Appellant* 

• - v. 

Commissioner of Income-tax, Madras .. Respondent. 

Income-tax Act (IX of 1922), section 25 — Discontinuance — Business charged to tax 
under the 1918 Act — Exemption — Assessee, firm — Business in India and outside India — Profits 
of foreign business— Receipt — Taxed under the 1918 Act— Dissolution of firm— Foreign business 
and rental income from houses owned by foreign firm — Relief on discontinuance — Allowable. 
— Receipt of income derived from foreign business— Charge under the 1918 Act— Amounts to assess 
merit on foreign business — Business , profession or vocation — Not a unit of assessment — Charge on 
the owner of the business — Exemption on discontinuance — General — Notrestricted to the head "profits 
and gain of business" — Division into various heads only for computation — Rental income from property 
owned by foreign firm — Relief on discontinuance — Tenable. 

i A Hindu undivided family, carrying on business in money-lending in India and outside India, 
was assessed under the 1918 Act in respect of the receipt of the profits of the foreign business. On a 
partition and constitution of a partnership (the assessee) between the divided members of the family 
in the year 1938, a claim was made in the assessment year 1939-40 under section 25 (3) and (4) of 
Act of 1922 in respect of the period from 13th April, 1938 to 2nd June, 1938. In reference the 
High Court rejected the claim on the basis that there was no discontinuance of the business but 
only succession. On the dissolution of the assessee-firm on 2nd March, 1952, a claim for relief 
under section 25 (3) was made for the assessment year 1952-53, in respect of the income from foreign 
business and the rental income from house properties owned by the foreign firm. The High Court 
in reference held that as the foreign business cannot be deemed to have been charged under 1918 
Act because the assessee was only taxed on remittances received from the profits of the foreign 
business, section 25 (3) was not attracted. The assessee appealed. 

Held, that the assessee is entitled to both the parts 'of the relief contemplated under sec- 
tion 25 (3) of the Act in respect of the foreign business and is also entitled to relief under sec- 
tion 25 (3) with regard to rental income from house properties owned by the foreign firm which 
was discontinued in the year of assessment. 

Where the entire income of the foreign business was remitted to the assessee and tax imposed 
on that income under the 1918 Act, the foreign business of the assessee must be held to be charged 
under the provisions of 1918 Act within the meaning of section 25 (3) of Act of 1922. Itis manifest 
that by section 3 of the 1918 Act the charge was made on the receipt of income in British India and 
as the income received by the assessee was derived from the foreign business and was in relation 
to the foreign business it must be taken that there was an assessment to tax on the foreign business 
within the meaning of section 25 (3) of the Act of 1922. 

Taxis charged under the Income-tax Acts on specific units such as, individuals, Hindu undivided 
family, companies, local authorities, firms and association of persons, etc., and business, profession 
or vocation is not a unit of assessment. When, therefore, section 25 (3) enacts that tax was charged 
at any time on any business, it is intended that the tax was at any time charged on the owner of the 
business. If that condition be fulfilled in respect of the income of business under 1918 Act, the 
owner or his successor-in-interest injelation to the business will be entitled to get the benefit of the 
exemption under it if the business is discontinued. 

The exemption under section 25 (3) is general and there is no reason to restrict the condition 
of the applicability only to income on which the tax was payable under the head “profits, and gains 
of business, profession or vocation.” The heads of income described in section 6 of the 1922 Act 
and further elaborated for the purpose of computation in sections, 7 to 10 and 12, 12-A,1 2-AA and 
12-B are intended merely to indicate the classes of income, the heads do not exhaustively delimit 
sources from which income arises. Business income is broken up under different heads only for the 
purpose of computation of total income. By that breaking up the income docs not cease to be 


* C.A. No. 751 of 1965. 

S CJ — 33 


14th October, 1966. 
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the income of the business. The assessee is entitled to relief with regard to the rental income from 
the house properties owned by the foreign firm which was discontinued. 

Appeal from the Judgment and Order dated the 18th December, 1962, of the 
Madras, jHigh Court in Tax Case No. 143 of I960. 1 ~ . 

A. K. Sen , Senior Advocate (K. Parasaran, K. Rajinder Chandhiiri and K. R. 

Chaudhuri, Advocates, with him), for Appellant. , . , , 

B. Sen, Senior Advocate, (T. A. Ramacliandran, Advocate, and S. P. Nayar, 
Advocate, for R. N. Sachthey, Advocate, with him), for Respondent. 

The Judgment of the Court was delivered by 

Ramaswami, /.—This appeal is brought by certificate against the judgment 
of the Madras High Court dated 18th December, 1962 in T.C. No. 143 of I960 1 .; 

Tae appellant (hereinafter called the ** assessee ”) was a firm called O. RM. M. 
SP. SV. Firm which -was registered under section 26-A of the Income-tax Act, 
1922, (hereinafter called the “1922 Act”). Prior to the constitution of the firm, the 
partners were members of a Hindu undivided family. The family which consisted 
of Meyyapa Chettiar and his two brothers carried on money-lending business in 
India and in the former Federated Malaya States and it was assessed under the Indian 
Income-tax Act, 1918 (hereinafter called the “1918 Act”.) There was a disruption 
of the joint family status on 2nd June, 1938, and thereafter the members of the 
family continued the business as partners. In the course of the assessment for the 
year 1939-40 it was claimed by Meyyappa Chettiar, one of the members of the family 
that having regard to the severance of joint family status, the income of the family, 
from 13th April, 1938 to 2nd June, 1938, was not liable to be taxed by reason of the 
provisions of section 25 (3) and (4). The Income-tax Officer accepted the fact of 
partition amongst the members for the family, but rejected the contention that the 
family was not liable to pay tax on the profits of the said period. The High Court 
ultimately called for a reference on the following question : . 

“ Whether the income of the family from 13th April, 1938 to 2nd June, 1938 is not liable to be 
.taxed by virtue of section 25 (3) of the Indian Income-tax Act.” 

After receipt of the reference the High Court held that there was' no disconti- 
nuance of the business within the. meaning of section 25 (3). The view . taken by 
the High Court was that when a Hindu undivided family carrying on a business, 
which was taxed under the 1918 Act, became disrupted and the members continue 
the business thereafter as partners, there could be no discontinuance but only succes- 
sion by the firm of the business of the family. It was held in that case that it was the 
assessce-firm which took over the business of the Hindu undivided family. The 
firm was dissolved on 2nd March, 1952. In the assessment for the year 1952-53 the 
assessee applied for relief under section 25 (3) of the 1922 Act. The claim was 
^rejected by the Income-tax Officer on 7th March, 1956. The assessee preferred an 
appeal to the Appellate Assistant Commissioner who dismissed ihe appeal holding 
that in the case of business carried on in foreign territory the business as such is not 
assessed under section 3 of the 1918 Act but only receipt of the income in British 
, India is assessed and it cannot therefore be held that the foreign business of the 
appellant was charged to tax under the 1918 Act. The assessee took the matter., 
in further appeal to the Appellate Tribunal which considered that the assessee was 
entitled to relief under section 25 (3) of the 1922 Act except for the income received 
from the house properties in Malaya. The Appellate Tribunal accordingly, allowed . 
the appeal of the assessee in part. Both the assessee and the Department applied 
;; toThe Appellate Tribunal for reference of the questions of law to the High Court* 
•The Appellate Tribunal allowed the applications and stated a case to the High Court 
on. the following questions of law : . . 

- , “ (0 Whether the assessee is entitled to both the parts of the relief contemplated imdcrscc- 

. tion 25 (3) of the Act in respect of foreign business at Penang, Ipoh and Kambar ? , , 

„ , («) Whether the applicant is also entitled to relief under section 25 (3) of the Act with regaid 

to rental income from house properties owned by the foreign firm which was discontinued in, tie 
year of assessment.” • ' ' • 

t ■*’ ' ~ — ■■ - ■ " ■ ■ ' ■■■ ' — ■ ■■ ■ • 

- • 1* (1963) 2 M.L.J, 267: (1963) 2 J.T.J, 152.' : : ‘ ; 
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Ths Appellate Tribunal also referred another question for the opinion of the 
High Court but it is not the subject-matter of the present appeal. 

The High Court, held that the assessee was not entitled to relief under section 
25 (3) of the 1922 Act and accordingly answered both the questions in favour of the 
Department. The view taken by the High Court was that the foreign business of the 
assessee cannot be deemed to have been charged under the provisions of the 1918 
Act because the assessee was only taxed on remittances received from the profits 
of the foreign business and there was no tax on the foreign business itself under the 
1918 Act. The High Court accordingly reached the conclusion that the assessee 
was not entitled to relief under section 25 (3) of the 1922 Act. 

Section 25 (3) of the 1922 Act is to the following effect : 

“ 25. (3) Where any business, profession or vocation on which tax was at any time charged 
under the provisions of the Indian Income-tax Act, 1918 (VII of 1918), is discontinued, then, unless 
there has been a succession by virtue of which the provisions of sub-section (4) have b'een rendered 
applicable no tax shall be payable in respect of the income, profits and gains of the period between 
the end of the previous year and the date of such discontinuance, and the assessee may further claim 
that the income, profits and gains of the previous year shall be deemed to have been the income, 
profits and gains of the said period. Where any such claim is made, an assessment shall be made 
on the basis of the income, profits and gains of the said period, and if an amount of tax has already 
been paid in respect of the income, profits and gains of the previous year exceeding the amount 
payable on the basis of such assessment, a refund shall be given of the difference.” 

" Under this section exemption from liability to pay tax in respect of the income, 
profits and gains may be claimed by an assessee if the business is one in respect of 
which tax was charged at any time under the 1918 Act, and the business is discon- 
tinued— there being no succession by virtue of which the provisions of sub-section (4) 
of section 25 have been rendered applicable. Section 25 (3) , however, applies even 
if the person assessed under the 1918 Act was different from the person who claims 
relief under that section provided the former was the predecessor-in-interest of such 
person in relation to the business. The reason for enacting section 25 (3) was that 
under the 1918 Act, income-tax was levied by virtue of section 14 (2) of the 1918 Act, 
on the income of the year of assessment. Tax was, therefore, levied in the financial 
year 1921-22 on the income of that year. By the 1922 Act the basis of taxation was 
altered and by section 3 of that Act, charge for tax was imposed upon the income of 
the previous year. When the 1922 Act was brought into force on 1st April, 1922, 
two assessments in respect of the same income for the year 1921-22 had to be made. 
The income for 1921-22 was accordingly charged to tax twice; it was charged under 
the 1918 Act and it was also charged to tax under section 3 of the 1922 Act read with 
the appropriate Finance Act, resulting in double taxation in respect of the income 
for that year. But with a view to make the number of assessments equal to the number 
of years during which the business was carried on the Legislature enacted the exemp- 
tion prescribed by section 25 (3). This benefit was however restricted only to the 
income, profits and gains of business, profession or vocation on which tax had been 
charged under the provisions of the 1918 Act. By enacting section 25 (3) the Legis- 
lature intended to exempt the income, profits and gains resulting from the activity 
styled business, profession or vocation from tax when the business, profession or 
vocation is discontinued if tax was charged in respect thereof under the 1918 Act. 

The first question to be considered in this appeal is whether the assessee is 
entitled to both parts of relief contemplated under section 25 (3) of the 1922 Act in 
respect of the foreign business at Penang, Ipoh and Kambar. The controversy between 
the parties turns on the question whether the foreign business of the assessee was 
at any time charged under the provisions of the 1918 Act. It has been found by the 
Appellate Tribunal that the assessee was taxed on remittances received from and out 
of the profits of the foreign business. The finding of the Appellate Assistant 
Commissioner is stated in these terms : 

“ The entire profits of the foreign business came to be assessed in the hands of the appellant 
under the 1918 Act, not because it was a business income but because such income had been remitted 
into British India. Therefore, in fact also it is not the foreign profits of a business that has been 
charged to tax but only the remittance which in the particular case was not less than the profits of 
the year.” 
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- We have (therefore to proceed on the footing that the assessed received. the entire, 
profits of the foreign business in - British India and the entire profits were assessed 
to income-tax in the hands of the assessee under the 1918 Act. It is necessary, at this 
stage,, to set out the relevant provisions of the 1918 Act. . - 

Section 3, the charging section stated as follows-: r 

■ ' “ 3 (1) Save as hereinafter provided, this Act shall apply to all income from whatever source , 
it is derived, if it accrues or arises oris received in British India, oris, under the provisions ofthir 
Act, deemed to accrue or arise or to be received in British India. 


Section 5 mentioned the classes of income chargeable to. income-tax and reads : 
as follows : . . , 

“ 5. Save as otherwise provided by this Act, the following classes of income shallbc chargeable 
to income-tax in the manner hereinafter appearing, namely — ’ 

(/) Salaries. ’ '• ‘ 

(//) Interest on securities. 

(///) Income derived from house property. t r j 

(id) Income derived from business. - - . 

(v) Professional earnings. , , ,• ■ .... 

(w) Income derived from other sources”. . .. 

Section 9 of the 1918 Act enumerated the permissible deductions in the com- 
putation of the profits of the business. The question for determination is whether 
the foreign business of the assessee was at any time charged under the provisions ' 
of section 3 of the 1918 Act. It has been found in this case that the entire 
income of the foreign business was remitted to the assessee and tax imposed on that 
income under the 1918 Act. We are of the opinion that in the context of these two 
facts the foreign business of the assessee must be held to be charged under- the provi- 
sions of the 1918 Act within the meaning of section 25 (3) of the 1922 Act. It is manifest - 
that by section 3 of the 1918 Act the charge was made on the receipt of income in 
British India and as the income received by the assessee was derived from the foreign . 
business and was in relation to the foreign business it must be taken that there was 
an assessment to tax on the foreign business within the meaning of section 25 (3) 
of the 1922 Act. Tn other words, the tax under the 1918 Act was charged upon the 
assessee in respect of his activity styled “foreign business” and in relation, to it and, it. 
must be hence taken, upon the facts found by the Appellate Tribunal in this case, ' 
that the foreign. business of the assessee was charged under the 1918 Act within the 
meanirie of section 25 (3) of the 1922 Act. The High Court has taken the view that, 
the foreign business of the assessee was not charged under the 1918 Act because what', 
was taxed was the remittances received by the assessee from the foreign business 
and not the foreign business itself. In taking this r view', the High Court lias 
followed its previous decision in Commissioner of Income-tax , Madras v. S.V.R.M, 
Palaniappa Chettiar & others 1 in which it was held that the words “ on which” in 
section 25 (4) of the 1922 Act cannot be interpreted as meaning. “ with reference to 
which” and that in order to claim and -avail the benefit under section 25 (4) the tax 
clearly should be charged on the business as such under the 1918 Act. At page 173; 
of the report, Satyanarayana, Rad, J., stated as follows : — 

“ The relief under sub-clause (4) is permissible only if the tax on the business was charged under 
the provisions of the Indian Income-tax Act, 1918. If the foreign business at Muar was net and 
could not have been charged under the Act and the share in the profits of the family from that foreign ' 
business was charged under section 3 only on the receipt in British India, can it be said that the 
charge so made was a charge of a tax on the foreign business. Theincome received by the jointianiii)' 
could not have been charged under the head * income derived from business ’ but only as a receipt 
under section 3. The argument, however, on behalf of the assessee by his learned . Advocate 
Mr. Rajah Iyer was that the words ‘ on which tax was at any time charged ’ should be construed ss 
meaning ‘ with reference to which tax was at any time charged.’ In other words, the contention 7c 
is that theincome derived by the assessee was in relation to a business and therefore the assessment of 
the income must be treated as an assessment of the business. No doubt, under the provisions 
of the Income-tax Act, the tax is payable by an assessee but the assessment of the taxis on the to' 5 " 
of various heads of income derived by the assessee one of which is business. It cannot, therefore, . 

" 1. ' (1951) 2 M.L.J. 202 : I.L.R. (1952) Mad. 211; '30 1.T.R. 170(173). 
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be said that because tax was payable by the assessee on the profits received from a business in a 
Foreign territory such assessment is an assessment of the business.” 

In our opinion, the view adopted by the High Court in Commissioner of Income- 
tax, Madras v. S.V.R.M. Palaniappa Chettiar & others 1 must be taken to be impliedly 
overruled by the recent decision of this Court in Commissioner of Income-tax, 
Bombay City I v. Chugandas & Co. - in which the question was whether the interest 
on securities formed part of the assessee’s business income for the purpose of the 
exemption from tax under section 25 (3) of the 1922 Act. It was held by this Court 
that the assessee was entitled to exemption under section 25 (3) in respect of interest on 
securities as well, and there was no reason to restrict the condition of the applicability 
of the exemption under section 25 (3) only to income on which the tax was payable 
under the head “ Profits and gains of business, profession or vocation.” It was 
further observed in that case that tax is charged under the Income-tax Acts on specific 
units, such as, individuals, Hindu undivided families, companies, local authorities, 
firms and associations of persons, etc., and business, profession or vocation is not a 
unit of assessment. When, therefore, section 25 (3) enacts that tax was charged at 
any time on any business, it is intended that the tax was at any time charged on the 
owner of any business. If that condition be fulfilled in respect of the income of the 
business under the 1918 Act, the owner or his successor-in-interest in relation to the 
business, will be entitled to get the benefit of the exemption under it if the business is 
discontinued. We are accordingly of the opinion that the High Court was in error 
in holding that the foreign business of the assessee was not charged under the provi- 
sions of the 1918 Act. The first question must therefore be answered in favour of 
the assessee and it must be held that the assessee is entitled to both parts of relief 
contemplated .under section 25 (3) of the 1922 Act in respect of the foreign businesses 
at Penang, Ipoh and Kambar. 

The second question of law arising in this appeal is whether the assessee was 
entitled to relief under section 25 (3) of the 1922 Act with regard to the rental income 
from house properties owned by the foreign firm which was discontinued in the year 
of account. A similar question was the subject-matter of consideration in Com- 
missioner of Income-tax, Bombay City I v. Chugandas & Co. 2 which has already been 
referred to. In that case, the assessee-firm, a dealer in securities holding securities 
as its stock-in-trade, had been charged to tax under the 1918 Act, in respect of busi- 
ness. It received Rs. 4,13,992 and Rs. 1,01, 229 as interest on securities in the years 
1946 and 1947 respectively. The firm discontinued its business on 30th June, 1947. 
The question at issue was whether the interest on securities formed part of the assessee’s 
business income for the purpose of the exemption from tax under section 25 (3) 
of the 1922 Act. It was held by this Court that the assessee was entitled to exemp- 
tion under section 25 (3) in respect of interest on securities as well. It was pointed 
out that there was no reason to restrict the condition of the applicability of the exemp- 
tion under section 25 (3) only to income on which the tax was payable under the head 
** profits and gains of business, profession or vocation.” The exemption urider 
section 25 (3) is general. It was explained by this Court that the heads of income 
described in section 6 of the 1922 Act, and further elaborated for the purposes of 
computation in sections 7 to 10 and 12, 12-A, 12-AA and 12-B, are intended merely 
to indicate the classes of income. The heads do not exhaustively delimit sources 
from which income arises. Business income is broken up under different heads 
only for the purpose of computation of the total income. By that breaking up the 
income does not cease to be the income of the business, the different heads of income 
being oily the classification prescribed by the Income-tax Act for computation. The 
ratio of this decision applies to the present case and it must accordingly be held that 
th e assessee is entitled to relief under section 25 (3) of the 1922 Act with regard to the 
rental income from the house properties owned by the foreign firm which was 
discontinued in the year of account. 


1. (1951) 2 M.L.J.202 : I.L.R. (1952)Mad. 2. (1964) 2 I.T.J. 781; (1965) 1 S.C.J. 

U. 49, 
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■ For thjss reasons tli2 judgment of ths Madras High Court is set aside and this . 
appeal must be allowed with costs. s 

V,S. — . Appeal all oval. 

THE SUPREME COURT OF INDIA. ,/•* • .... • ’ ; 
(Civil Appellate Jurisdiction.) ... ‘ ‘ ■ 

Present ,* — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, M. Hidaya* 
tuleah, J. C. Shah and S. M. Sikri, JJ. . ' - ■•*-•■' ' ; 

The State of Mysore (In all the Appeals) .' . Appellant * 

v. ■■ 

Padmanabhacharya and others : . Respondents. . 

Mysore Service Regulations as amended on aqth April, 1955, Rule 294 (a) note 4 — Construction — Treintl 
teachers in the Education Department — Age of retirement . . t ‘ ■ 

Constitution of India (1950), Article 309, Proviso — Scope — Notification, dated 25th March, 1959 madefy 
Mysore Governor under — Validity. , 

Under rule 294 ( a ) of the Mysore Service Regulations as it was before 29th April, 1955 the normal 
age of retirement was 55 years for all Government servants including trained teachers and it was for 
the Government to give extension on the ground of fitness. But after Note 4 Was added to rule 294 M 
on 29th April, 1955 the position with respect to trained teachers was changed and trained teachers 
were normally entitled to continue in service till the age of 58 years unless the Director of Public las' 
truction or the Government, as the case may be, was of the opinion that they had not a good record 
of service and were not upto the mark. Therefore after the change made on 29th April, 1955 trained 
teachers could only be retired at the age of 55 years if the Director of Public Instruction or the Govern* 
ment, as the case may be, came to the conclusion that they had not a good record of service and were 
not upto the mark. Therefore before trained teachers in the Education Department could be retired 
a t the age of 55 years, the Director of Public Instruction or the Government had to come to the eon* 
elusion that they had not a good record of service and were not upto the mark. If such a conclusion 
was not arrived at, they would be entitled to under Note 4 to rule 294 (a) to continue in service upK 
the age of 58 years. " ‘ . ' ' * • • .. . ' ' 

The presence of the word “ generally ” in the first part of Note 4 to rule 294 (<r) docs not meat 
that the normal age of retirement of trained teachers is still 55 years. The reason, why the wort 
“ generally ” is used in the earlier part of Note 4 is to be found in the latter part of the same note when 
power has been given to retire trained teachers at the age of 55 years, if they have not a good recori 
of service and arc not upto the mark; ■ ' ' 

Under the proviso to Article 309 of the Constihition of India (1950) the Governor has the powe 
to make rules regulating the recruitment and conditions of service of . persons appointed to publi 
services and posts in connection with the affairs of the State. The notification dated March 25, 195 
made by the Governor of Mysore under the proviso, to Article 309 provided that notwithstnndin, 
anything contained in Note 4 to rule 204 of. the Mysore Service Regulations, Government servant 
who had been retired from sendee on the attainment of the age of fifty-five^ during the pcrioi 
between 7th June, 1957 an d 28th October, 1958 shall be deemed to have been validly retired. Thi 
notification cannot be said to be a rule regulating the recruitment and conditions of service of person 
appointed to services and posts in connection with the affairs of the State. All that the rule docs is t 
say in so many words that certain persons who had been invalidly retired should be deemed to has 
been validly retired from service on superannuation. It would, if given effect, , contravene Articl 
3x1 of the Constitution of India. Such a rule is not a rule contemplated under the proviso !< 
Article 309. The power of validating an order. which was invalid when it was.made does not folio" 
from the power conferred on the Governor to make Rules regulating recruitment and conditions 0! 
service of persons appointed to services and posts in connection with the affairs of the state. It 
certainly not a rule regulating recruitment of such persons; nor can it be said to be a rule regulating 
conditions of services of such persons. The rules relating to recruitment and conditions of service 
contemplated by the proviso to Article 309 are of general operation, though they , may he applied P 
particular class of.Govcmmcnt servants. The notification dated 25th March, 1959 could not there- 
fore have the effect of validating what had been done earlier with respect to trained teachers >« 
contravention of the rule as to retirement. . ' 

*C.As. Nos. 236 to 240 of 1964. 24th’ September, ioG 5 . 
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Appeals by Special Leave from the Judgment and Order dated the 27th Septem- 
ber, 1961 of the Mysore High Court in Writ Petitions Nos. 417, 466, 483, 339 and: 
510 of 1959 respectively. 

B. R. L. Iyengar and B. R.G.K. Ackar, Advocates, for Appellant (in all the 
Appeals). 

R- Gopalakrishnan , Advocate, for Respondents (in all the Appeals), 

The Judgment of the Court was delivered by 

t 

Wanchoo, J . — These appeals by Special Leave raise common questions and 
will be dealt with together. We shall take the facts of one appeal C.A. (No. 237) 
in order to understand the questions in dispute and it will be unnecessary to refer 
to the facts in other cases for they are admittedly similar. 

Nanjappa, respondent in C.A. No. 237 of 1964, was a trained teacher and was 
headmaster of a Government Boys’ Middle School. He completed the age of 55 
years on 3rd February, 1958 and was ordered to be retired from service from that 
date on the ground of superannuation. Thereupon he filed a writ petition in the 
High Court of Mysore, and the main contention, raised on his behalf was that rule 
294 (a) of the Mysore Service Regulations (hereinafter referred to as the Regulations) 
which prescribed the age of retirement of Government servants, had been amended 
with respect to trained teachers from 29 th April, 1955, and in the case of such teachers 
the normal age of superannuation was fixed at 58 years instead of 55 years. Conse- 
quently, the respondent could not be retired on completion of the age of 55 years and 
the order by which he was retired at that age as if he was superannuated was illegal 
on the ground that it was against the rule applicable to trained teachers. 

This contention was traversed on behalf of the State, which is the appellant 
before us. It was admitted that there was some change in the rule relating to super- 
annuation. Even so it was contended that the age of superannuation in the case 
of trained teachers remained the same, namely 55 years and it was open to the State 
to retire trained teachers at the age of 55 years, though they could be retained upto 
the age of 58 years if they were found fit and efficient. Besides reliance was also 
placed on behalf of the State on a notificat'on of the Governor issued on 25th March , 
1959 and it was urged that that notification issued under Article 309 of the Consti- 
tution validated the action taken in retiring Nanjapapa, and others like him, on 
completion of the age of 55 years. It was not disputed on behalf of the State that the 
sole reason for retiring Nanjappa and others like him was that they had attained the 
age of 55 years and that there was nothing against their fitness or efficiency to just fy 
the order of retirement. 

Two principal points were thus raised before the High Court. The first was 
with respect to the interpretation of rule 294 (a) with particular reference to the 
amendment which was made on 29th April, 1955. The second was with respect to 
the effect of the Governor’s notification dated 25th March, 1959. On the first point, 
the High Court held that the change made in rule 294on29lh Apiil, 1955 clearly 
provided that in the case of trained teachers the normal age of retirement would be 
58 years, though the Government would have the right to retire them earlier if they 
were neither fit nor efficient. On the second point, the High Court held that the 
notification of 25th March, 1959 could not be a rule within the meaning of 
Article 309 of the Constitution and could not have the effect of validating what 
had been done earlier with respect to trained teachers in contravention of the 
rule as to retirement. The appellant-State then applied for leave to appeal to 
this Court which was refused. It then came to this Court and was granted Special 
Leave ; and that is how the matter has come up before us. 

We arc of opinion that the High Court is right on both the points urged 
before it. Rule 294 (a) of the Regulations which was in force before the change 
was made on 29th April, 1955, was in these terms ; — 
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r “ 294. (a) .A Government servant in superior or inferior service, who has attained the age of 

fifty-five years, may be required to retire, unless Government considers him efficient, and permits 
him to remain in the sendee. But as the premature retirement of an efficient Government servant 
impose a needless charge on the State, this rule should be worked with discretion! And in cases in ■. 
which the rule is enforced, a statement of the reasons for enforcing it shall be placed on record." 

There is no doubt that this rule as it was before 29th April, 1955 provided that nor- : 
mal age of retirement was 55 years but it gave discretion to Government to extend 
the service of efficient Government servants beyond the age of 55 years. 

In August, 1954, however, the Government issued a notification which applied 
to trained teachers in the Education Department. In this notification it was direc-.. 
ted that in the Education Department the age of retirement of trained teachers would . 
generally be 58 years. With regard to teachers who were not trained and wlio • 
were otherwise efficient, the age of retirement would also be 58 years. Teachers: 
trained and untrained who had not got a good record of service and who were 
not upto the mark would be retired at 55 years. The relaxation regarding the age 
of retirement would be in force only till such time as sufficient number of trained 
teachers became available for employment. The order also contained a direction 
that a suitable note would be added to rule 294 (c)'of the Regulations. In conse- 
quence of this order, necessary additions were made to the Regulations by the then 
Rajpramukh of Mysore and Note 4 was added to rule 294 (a) in these terms >• — 

“ The age of retirement of trained teachers in the Education Department may generally by fifty- - : 
eight years, and in the case of teachers who are not trained but who are otherwise efficient the age of 
retirement may also be fifty-eight years ’ 

The Director of public Instruction in Mysore is empowered to order the retirement of teachers , 
trained and untrained in the non-gazetted cadre who have not got a good record of service and who are. 
not upto the mark, at the age of fifty-five years, and in the case of gazetted servants, with the concur* -■ 
rence of Government in each case. 

The above provision shall be deemed to have come into force with effcct from the 20th August - - 
1954.” ' 

It is the effect of this addition to rule 294, (c) which falls to be considered bcfoie tts. 
We shall in the present appeals confine ourselves to the case of trained teachers for 
the respondents before us are admittedly all trained teachers. What we say here 
will not necessarily apply to teachers who are not trained. So far as trained teachers 
are concerned there is no doubt that Note 4 carved out an exception to rule 294 (a) 
which provides that the normal age of retirement is 55 years and it is for the Govcr- 
ment.to decide whether to grant extensions to persons after they. completed 55 years 
and this grant of extension was on the basis, of such persons remaining efficient in .; 
the opinion of Government after the age of 55; years. But Note 4 made a change in 
that position so far as trained teachers were concerned. That change was that in 
the case of trained teachers the normal age of retirement was to be 58 years. The - 
later part of the note however gave power to the Director of Public Instruction to 
retire even trained teachers in the non-gazetted cadre provided they had not a . 
good record of service and were not upto the mark. In such a case the Director / 
had the power to retire them at the age of 55 years if he was of the view that they 
had not a good record of service and were not upto the mark. Thus under rule 
294 (a) as it was before 29th April, 1955 the normal age of retirement was 55 years 
for all including trained teachers and it was for the Government to give extension 
on the ground of fitness. But after Note 4 was added to rule 294 (a), the position 
with respect to trained teachers was changed and trained teachers were normally 
entitled to continue in service till the age of 58 years unless the Director or the 
Government as the case may be, was of the opinion that they had not a good record -7 
of service and were not upto the mark. Therefore after the change made on 29th 
April, 1955, trained teachers could only beretired at the age of 55 years if the Director 
of Public Instruction or the Government, as the case may be, came to the conclusion 
that they had not a good record of service and were not upto the mark. Therefore, - 
before the respondents in the present appeals could be retired at the age of 55 years, 
the Director of Public Instruction or the Government, as the case may be, had 10 
come to the conclusion that they had hot a good record of service and were not Uf tu 


259 


I] r . STATE OF MYSORE V. PADMANABHACHARYA ( WaildlOO , J.). 

the mark. ' If such a conclusion was not arrived at, they would be entitled under 
Note 4 to continue in service upto the age of 58 years. It is not disputed on behalf 
of the appellant that no such decision, namely,' that the respondents had not a good 
record of service and were not upto the mark, was taken. 

Stress is laid on the word “ generally ” appearing in the first part of Note 4- 
The presence of that word does not mean that the normal age of retirement is still 
55 years. The reason why the word “generally” is used in the earlier part of Note 4 
is to be found in the latter part of the same note where power has been given to 
the Director of. Public Instruction to retire trained teachers at the age of 55 years 
if they have not a good record of service and are not upto the mark. Because of that 
power it was necessary to use the word “ generally ” in the earlier part of the note, 
as otherwise there would be an indefeasible right in trained teachers to continue in 
service upto the age of 58 years, even if they did not have a good record of service 
and were not upto the mark. 

In the circumstances, the respondents would be entitled to continue in service 
upto the age of 58 years and could not be retired at the age of 55 years in view of 
the exception carved out by Note 4 in the general provision contained in rule 294 
(o). The contention of the appellant in this connection must therefore be rejected. 

, We now come to the notification dated 25th March, 1959. That notification 
reads thus ; — 

“ In exercise of the powers conferred by the proviso to Article 309 of the Constitution of India 
and with the approval of the Central Government under the proviso to sub-section (7) of section 1 15 
of the States Reorganisation Act, 1956 (Central Act XXXVII of 1956), the Governor of Mysore 
is pleased to make the following rule, namely : — 

Notwithstanding anything contained in Note 4 to Article 294 of the Mysore Service Regulations 
(Eighth Edition), Government Servants who have been retired from service on the attainment of the 
age of fifty-five, during tire period between 7th day of June, 1957 and the 28th day of October, 1958 
shall be deemed to have been validly retired from service on superannuation.” 

We are of opinion that. such a rule cannot be made under the proviso to Article 
309 of the Constitution. We are expressing no opinion as to the power of the 
Legislature to make a retrospective provision Under Article 309 of the Constitution 
wherein the appropriate Legislature has been given the power to regulate the recruit- 
ment and conditions of .service of persons appointed to public service and posts in 
connection with the affairs of the Union or of any State by passing Acts under 
Article 309 of the Constitution read with item 70 of List I of the Seventh Schedule 
or item 41 of List II of the Seventh Schedule. The present 1 ulc has been made by 
the Governor under the proviso to Article 309. That proviso lays down that it 
shall be competent for the Governor or such person 2 S he may direct in the case of 
services and post in connection with the affairs of the State to make rules regulating 
the recruitment, and the conditions of service of persons appointed, to such services 
and posts until provision in that behalf is made by or under* an Act by the appro- 
priate Legislature. Under the proviso the Governor has the power to make rules 
regulating the recruitment and conditions of service of persons appointed to such 
services and posts in connection with the affairs of the State. The question is 
whether the notification of 25th March, 1959 can be said to be such a rule. We arc 
of opinion that this notification cannot be said to be a rule regulating the recruit- 
ment and conditions of service of persons appointed to the services and posts in con- 
nection with the affairs of the Stale. All that the rule dots is to say in so many 
words that certain persons who had been, in view of our decision on the first point, 
invalidly retired should be deemed to have been validly retired from service on 
superannuation. It would if given effect contravene Article 31 1 of the Constitution. 
Such a rule in our opinion is not' a rule contemplated under the proviso to Article 
309. Under the pioviso the Governor can make rules regulating the recruitment 
and conditions of service of persons appointed to services and posts in connection 
with the affairs of tire State. But all that this notification or rule docs rs to say that 
certain persons who had been wrongly retired must be treated to have been rightly 
retired. This power .of validating an ordex which was invalid when it was "made docs 

s c J— 34 
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not in our opinion flow from the power confened on the Governor to make rule 
regulating recruitment and conditions of service of persons appointed to services— 
and posts in connection *with the affairs of the State.' It is certainly not a rule- 
regulating recruitment of such persons; nor can it be said to be a rule regulating- 
conditions of seivicesof such persons. The rules relating to recruitment and condi- 
tions of service contemplated by the proviso to' Article 309 are: general in operation 
’ though they may be applied to a particular class of Government servants. But 
what this notification or rule does is to select certain Government servants who 
had been illegally required to retire and to say that even if the retirement had been 
“legal, that retirement should be deemed to have been properly and lawfully made. 
We are of opinion that such a declaration made by the Governor— and that is all that • 
the notification or the rule docs — cannot in any sense be regarded as a rule made 
under the proviso to Article 309 governing the conditions of service of persons 
appointed to services and posts in connection with the affairs of the State. In tins 
view of the matter it is not necessary to decide whether a rule of this kind which is 
purely retrospective could be made as a rule governing the conditions of seivice 
of persons appointed in connection with the affairs of the State. 

The appeals therefore fail and are hereby dismissed. The respondents, w'il 
get their costs from the appellant. There will be one healing fee. 

V.K. Appeals dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, M. HioaYA- 
tullaHj J. C. Shah and J. M. Sikri, JJ. ... 

The Principal, Patna College, Patna and others . .. Appellants .* , 

v. 

Kalyan Srinivas Raman . . Respondent . 

Patna University Ad ( Bihar Ad XXV of 1951), section 34 ( b ) — Regulation 4 of the Regulations framed in 
1961 by the Academic Council of the Patna University under — Regulation 4 requiring 75 per cent attendance in 
lectures, tutorials and for praclicals for eligibilly for appearance in University examination — If postulates 75 pet 
c ent attendance at lectures, tutorials and/or praclicais severally or conjointly. 

Constitution of India (1950), Article 22G — Orders passed by educational authorities under relevant regulations 
framed by the University — Interference with by High Court in writ petition — Limitations. 

When Regulation 4 of the Regulations framed (and brought.into force on January 23, jgGi) hy 
the Academic Council of the University of Patna tinder section 34 (i) of the Patn3 University Act . 
(Bihar Act XXV of 1951) requires that ever)' candidate presented at any University Examination 
shall be required to complete the regular course of study prescribed in each subject which he offers 
for the examination and that no candidate shall be considered to have completed tbc regular course of 
study in any subject unless hah as attended at least seventy-five per cent, of the lectures, tutorials and / 
or practicalsas the case may be, delivered or provided in that subject, what is meant is that the 
requirement of 75 per cent, attendance has to be satisfied by a candidate disjunctively by reference to 
the lectures and/or practical taken separately and not collectively by reference to lectures, tutorials ■ 
and /or praclicals all taken together. If the said requirement is read collectively, a student may 
be entitled to; claim to have completed the regular course of study without attending any single . /■ 
practical or tutorial, as the case may be, if he has attended all the lectures in a given subject and will >, - 
lead to the unreasonable consequence that attendance at the lectures alone may, in a given case, 
entitle a student to appear for the examination though he may have done no tutorials at all. This . 
could not have been the intention of the Regulations which attach considerable importance to 
practical work. . • ' 

It is plain that the words “and/or ” have been used in Regulation 4 because in some subjects . 
both tutorials and practical are prescribed, whereas in some others cither turotials or practical are 
prescribed; and so, the effect of the words “ and/or ” is that where tutorials and practical are both 
prescribed, the requirement of. 75 percent attendance has to' be satisfied with reference to 
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each one of them ; where however, either tutorials or practicals are prescribed, the said require- 
ment has to be satisfied by reference,to either the tutorials or the practicals whichever may hate 
been prescribed. 

It is hardly necessary to emphasise that in dealing with matters relating to orders passed by autho. 
rities of educational institutions under Article eaC of the Constitution of India, the High Court should 
normally be very slow to pass ex parte interim orders, because matters falling within the jurisdiction of 
the educational authorities should normally be left to their decision and the High Court should inter- 
fere w’ith them only when it thinks it must do so in the interests of justice. Where the question invoh ed 
is one of interpreting a regulation framed by the Academic Council of a University, the High Court 
should ordinarily be reluctant to issue a writ of certiorari where it is plain that the regulation in question 
is capable of two constructions and it would generally not be expedient for the High Court to reverse 
a decision of the educational authorities on the ground that the construction placed by the said autho- 
rities on the relevant regulation appears to the High Court less reasonable than the alternative cons- 
truction which it is pleased to accept. 

It is true that if justice demands that the High Court should receive a writ petition even on Sun- 
day, the Court should and ought to accept the petition. But the limits of the High Court’s jurisdic- 
tion to issue a w'rit are well-recognised and it is, on the whole, desirable that the requirments pres- 
cribed by judicial decisions in the exercise of writ jurisdiction in dealing with such matters should be 
carefully borne in mind. ’ * 

Appeal by Special Leave from the Judgment and Order, dated the 14th May, 
1965 of the Patna High Court in Civil Writ Jurisdiction Case No. 345 of 1965. 

C.K. Daphtary , Attorney-General for India ( R. N. Sinha and S. P. Varna, 
Advocates, with him), for Appellants. 

Basudev Prasad , K. Rajendra Chaudhuri and K. R. Chaudhtiri, Advocates, for 
Respondent. 

The Judgmcnt'of the Court was delivered by 

Gajeiidragadkar, C.J. — This appeal raises a short question about the construc- 
tion of Regulation 4 of the Regulations framed by he Academic Council of appellant 
No. 3, the Patna University under section 34 ( b ) of the Patna University Act, 
•1951 (Bihar Act XNV of 1951). The respondent Kalyan Srinivas Raman was a 
student who appeared at and passed the test examination held by the Patna College 
for sending up students for the University Examination B.A. Part I. His name was 
shown in the list of candidates who were eligible to appear for the said University 
Examination and this list was published on 26th March, 1965, by the college authori- 
ties. On 29th March, 1965, however, a notice was put up on the notice-board 
by appellant No. 1, the Principal of the Patna College, indicating that the respon- 
dent was not eligible to be sent up for the said University Examination, 1965 and 
that his roll 'number had been included in the list published earlier due to a clerical 
mistake. The respondent felt aggrieved by this notice and filed a writ petition in 
the Patna High Court on Sunday, the 18th April, 1965 and presented it to the learn- 
ed Chief Justice, of the High Court at his residence. By this writ petition, the res- 
pondent prayed for a writ of mandamus, or for any appropriate order or direction 
for quashing and cancelling the notice issued by appellant No. 1 on the 29th March, 
1965 ; he further prayed for an appropriate order or direction to appellant No. 1; 
the Vice-Chancellor of the Patna University, appellant No. 2, and appellant No. 3 
to permit him to appear at the said University Examination. 

The learned Chief Justice received the writ petition and directed that the same 
should be heard by a Bench of two Hon’blc Judges of the said High Court at night. 
Accordingly, the Division Bench heard the said writ petition at the residence of 
one of the two learned Judges and passed an interim order admitting the writ peti- 
tion and directing that pending its hearing, the respondent should be permitted to 
appeal at the said Examination, but that his result should not be published tintil 
disposal of his application. It appears that the writ petition itself had not been 
sworn to -and no vakalatnama had been filed when it was presented to the learned 
Chief Justice and was subsequently admitted by the Division Bench, After passing 
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the interim order, the Division Bench directed that the respondent could get to 
affidavit sworn and vakalatnama filed the next day. ' . • " ■ " \ 

In obedience to the said interim order, appellant No. 1 forwarded the respon- 
dent's application to appellant No. 3, though he made it clear that the respondent 
had not attended adequate number of practical classes and his record of practita! 
work was not satisfactory and as such, he did not fulfil the requirements of the rele- 
vant Regulations. As a consequence, the respondent was allowed to appear , at the 
said Examination. ' ./• .. 

The appellants then appeared before the High Court and resisted the, respon- 
dent’s claim. They urged that the relevant Regulations did not . 'justify the res - 
pondent’s contention that he was eligible to appear at the said Examination arid fltey 
contended that the impugned notice issued by appellant No. 1 was fully justified. 

The learned Judges who heard the writ petition have, however, rejected the 
contentions raised by the appellants in regard to: the construction of the relevan , 
regulations and have held that under the saidh “regulations, it .was obligatory on 
appellant No. 2 to have considered the question whether the deficiency in the ret- 
pendent’s attendance in the practical of Geography should be condoned or not- 
That is why the High Court has directed that a writ in the nature of certiorari should 
be issued to quash the impugned notice, and that a writ in the nature of mandttiW 
should be issued to the appellants directing them to act in accordance with regulation 
5 in the light of the construction placed by the High Court on the said regulation. 
The High Court has also ordered that if the shortage in the respondent’s attendance 
was cohdoned by appellant No. 2, the respondent’s result in the examination which 
he had taken under the interim order of the- Court will be published; otherwise h> 8 . 
appearance at the said examination will have to be ignored. It is against this order 
that the appellants have come to this Court by Special Leave; and so, the principal ; 
point which arises for our decision in the present appeal is ‘whether the High , Court 
has properly construed Regulation 4. 

The relevant facts are not in dispute. In Geography, the respondent attended 
73 out of 93 lectures, 15 out of 20 tutorials, and 6 out of 25 practical. His per- 
centage of attendance taken separately was 75, 75 and 24 ; but if the said percent- 
age was taken together, it would come to 66. The respondent’s case was that under 
Regulation 4, he is required to keep at least 75 per cent, attendance at lectures,tutori- 
als and practicals all taken together, and that the requirement of 75 per cent, atten- 
dance lias not to be satisfied disjunctively by reference to lectures, tutorials and prac- 
ticals. On the other hand , the appellants argued that the requirements about 75 per 
cent, attendance has to be satisfied by a candidate in reference to lectures, tutorials 
and practicals taken separately, and not collectively ; and Unless that requirement 
is satisfied, the student does not become eligible to appear for the examination, sub-’ 
ject to this that the shortage in attendance may be condoned as provided by the 
relevant regulations and in that case, the studentmaybe permitted to appear at the 
examination. It is common ground that if the interpretation for winch the appel- - 
lants contend is accepted, the notice issued by appellant No. 1 would be valid ;.on 
the oilier hand, if the interpretation for which the respondent contends is Upheld, ; 
the order passed by the High Court could not seriously be challenged, because on , 
the construction suggested by the respondent and accepted by the High Court, 
the shortage in attendance, which is proved, could have been condoned by the ' 
Vice-Chancellor if lie thought it fair and reasonable to do so ; and it is not disputed 
that the matter about condoning the shortage in attendance of the respondent was 
not referred to the Vice-Chancellor and he has not decided the question as to whe* 
ther the said shortage should be condoned. 

Let us, therefore, proceed to construe Regulation 4. The Academic Council 
of appellant No. 3 is an authority whose powers and duties have been defined by 
section 22 of the Patna University Act; these include the power of superintendence , 
and control over maintenance of standards of instruction and education. _ The sai 
Council is authorised by section 34 to make regulations about the conditions unac 
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vhich a student shall be admitted to the Degree or Diploma Co'uise and to the exa- 
minations of the University and shall be eligible for Degrees and Diplomas. It is in 
pursuance of the powers thus conferred on the Academic Council that the relevant 
Regulations have been framed! These Regulations were brought into force on the 
I3rd January, 1961. 

Regulation 1 deals with lectures, tutorial instruction and practical work. It 
provides that a College or a University Department or an Institute shall provide 
for the delivery of at least so many lectures and so many periods of tutorial instruc- 
tion and practical work as may be fixed by the Academic Council from time to 
:ime for students who are admitted in that College or the University Department 
fr the Institute. Proviso (1) (d) to the said Regulation lays down that in the Facul- 
;ies of Arts, Science and Commerce, in any subject in which practical examination 
ras been prescribed, there shall be at least one practical class of two periods’ 
duration in the Pre-University class. For the E.A. and B.Sc. Examinations in 
.vhicli practical examination is prescribed, there shall be in each year two practical . 
:lasses per week each of two periods’ duration. Proviso (4) to Regulation 1 
requires that except as provided in (1) (a) and ( d ) of this Regulation, in all Faculties 
in subjects in which practical work is prescribed, every student shall be required to 
do practical work prescribed by the Academic Council, regularly and Under proper 
supervision and the number of lectures and hours of practical work for each subject 
shall be fixed by the Academic Council after considering the recommendations of 
She Faculty concerned. This Regulation clearly brings out the fact that the 
Academic Council attaches considerable importance to the practical work and the 
tutorials along with the lectures, and provides that the student has to attend not 
only the lectures delivered, but has to do the practical work and to attend tutorials. 

Regulation No. 4 which falls to be construed in the present appeal reads thus : 

“ Every candidate, presented by a College or a University Department at any University exa- 
mination, shall be required to complete the regular course of study, prescribed by these regulations, in 
:ach subject which he offers for the examination. No student shall be considered to have completed 
the regular course of study in any subject unless he has attendedat least seventy-five per cent of the 
lectures, tutorials and/or practical, as the case may be, delivered or provided in that subject, in one 
or more colleges or University Departments admitted in that subject, and has devoted due attention 
to that part of the course which consists of tutorial instruction or practical work. 

The percentage, specified above, shall be calculated on the total number oflecturcs, tutorials and 
Jracticals delivered or provided during the session ”. 

Regulation No. 5 deals with the question of condoning shortage in attendance ; 
t reads thus : — 

“In case of serious illness or other unavoidable circumstances, a shortage of attendance at lectures, 
u tori a Is andpracticals to the extent of fifteen per cent may be condoned. 

Shortages up to five per cent shall be considered and may, in suitable circumstances, be condoned 
by the Principal of a College or the Head of a University Department or the Director of the Institute 
or the Head of the Institution concerned. 

Shortages exceeding five per cent but not exceeding fifteen per cent shall be considered and 
may in suitable circumstances, be condoned by the Vice-Chancellor.” 

The last regulation to which reference must be made in Regulation No. 7; it reads 
thus : — 

“ Every candidate for each University Examination shall produce a certificate from the Prin- 
cipal of College, the head of the University Department or the Institute concerned of (a) good 
conduct, (b) completion of the regular course of study, (c) haying fulfilled the prescribed require- 
ments regarding attendance at lectures, tutorials and practicals, and {d) satisfactory record of 
tutorial and/or practical vork. ’’ 

In dealing with Regulation 4, it is necessary to bear in mind two broad consi- 
derations. The first consideration is that the modern methodology of education in 
all civilised countries attaches considerable importance to the tutorials and the 
practical work done by the student in addition to attending lectures. The tendency 
- in modern times is to bring the students into direct personal contact with the tutors 
so as to enable the tutors to guide and coach the students individually as far as 
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may be possible. For that purpose, small groups of students are formed who are 
placed under different tutors for different subjects. ; ; The importance of practical* 
has also been well-recognised' and education does no longer - depend merely upon 
lectures as it used to do at one time in our country.' The second consideration which, 
may not be irrelevant is that ever since the present regulations were . brought into,' 
force in 1961, appellant No. 3 and colleges within its jurisdiction appear to have 
consistently interpreted Regulation 4 in the manner suggested by appellant No. 3, 

It is of course true that the two considerations to which we have just referred cannot 
materially govern the construction of the regulation '; that must inevitably depend, 
upon the words used by the regulation itself; but in interpreting the words, these 
two considerations may not be treated as irrelevant. , 

The appellants contended that the High Court was in error in holding that the 
requirement about 75 per cent attendar.ee had to be considered collectively 
by taking the lectures, tutorials and/or practical together.. Their case is that the 
said requirement applies to lectures, tutorials and/or practical, separately. It u 
plain that the words “and/or” have been used in the regulation, because in some 
subjects both tutorials and practical are prescribed, whereas in some others either 
tutorials or practicals are prescribed ; and so, the effect of the words “ and/or >5 
that where tutorials and practicals are both prescribed, the requirements ol 75 pc' 
cent attendance has to be satisfied in reference to each one of them ; where, however, 
either tutorials or practicals are prescribed, the said requirement has to.be satisfied 
by reference to either the tutorials or the practicals whichever may have been pres- 
cribed in a given subject. The High Court has, no doubt, made.,an emphatic 
finding that the relevant words used in this regulation admit of .only., one construc- 
tion, and that is that the requirement of 75 per cent attendance has to be judged 
by teference to lectures, tutorials and/or practicals all taken together. We are unable 
to agree. It seems to us that in the context, it is more reasonable to hold that the 
said requirement must be read disjunctively; and so, it must be satisfied by the 
student by reference to lectures, tutorials and/or practicals as the case may be. 

In construing Regulation 4 we must have regard to the fact that the last part 
of the Regulation requires that the. student must have devoted due. attention to that 
part of the course which consists of tutorial instruction or practical work ; and .this 
requirement necessarily postulates that the student lias to do some practical work, 
and has to ieccive tutorial instruction. 


The requirement of Regulation 7 also emphasises the fact that every, student 
who can be said to have completed the regular course of study as prescribed , by 
Regulation 4, must satisfy the requirement as to attendance at lectui cs, tutorials 
and practicals and must claim satisfactory record of. tutorial .and/or practical work. 
Regulation 7 (d) which wc have already cited, emphasises, as docs the last portion 
of Regulation 4, that every student has to do tut< rials and/or practicals work, as 
the case may be. In other words, where tutorials and practicals arc both pres- 
cribed, the student must not only do tutorulsand practicals, but m..st have satis- 
factory record in that behalf. Wiiere tutorials or practicals are prescribed, a 
similar test has to be satisfied. 


In view of this position, it seems somewhat difficult to accept the correctness 
of the conclusion reached by the High Court that the requirement about 75 per 
cent attendance must be taken collectively. It is clear that if the said require- 
ment is read collectively, a student may be entitled to claim to have completed the 
regular course of study without attending any single practical or tutorial, as 
the case may be, if he has attended all the lectures in a given subject. Take^ foe 
instance, the case of English, History or Political Science in the group for which the 
respondent was studying. It is not disputed by Mr. Basudev Prasad that in' these 
subjects theoretically, it would be open to the student to attend the maximum number 
of lectures and not to do any tutorial at all. In other words, : thc construction 
placed by the High Court upon Regulation 4 leads to this unreasonable eofisc-. 
quence that attendance at the lectures alone may, in a given case, entitle a stnclcn 
to appear for the examination, though he may have done no tutorial at all. ‘ In ° 1jr • 
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:opinion, this could not have been the intention of the regulation. It is true that the 
second clause of Regulation 4 requires that the percentage in question shall be 
calculated on the total number of lectures, tutorials and practical delivered or pro- 
vided during the session ; but this provision is in the nature of a mere corollar) to 
the main provision prescribed by Regulation 4, and if the requirement as to 75 per 
cent attendance has been prescribed separately in relation to lectures, tutorials and/ 
or practical, the second clause in question must be read accordingly. Thus read, 
it only means that when the percentage is determined in reference to lectures, 
tutorials and practical, what has to be taken into account is the total number of lec- 
tiues delivered, or tutorials and practical held during the session in question. We 
have carefully considered the reasons given by the High Court in support of its 
conclusion, but we are not satisfied that those reasons justify the construction 
which the High Court has placed on the material words used in Regulation 4. 

The H : gh Court appears to have taken the view that its conclusion about the 
effect of Regulation 4 is supported by the old Regulation which was superseded in 
1961. The old Regulation was 1 (7) ; it read thus : — 

“i. A College or a University Department admitted in any University examination shall pro\idc 
for the delivery of at least so many lectures and for at least so many periods of tutorial instiuction an d 
practical work as may be fixed by the Academic Council from time to time for students who take up 
that subject, provided that — 

* * * * * * 
****** 

(7) in order to qualify to appear at any of the Uni\ ersity examinations in any Faculty a candi- 
date shall be required — 

(1) to attend at least 75 per cent of the lectures delivered in each subject offered by him for such 
University examination, 

(ii) to attend in each subject at least 75 per cent of the tutorial classes, of the Moot Courts and 
of the practical classes, as the case may be ; 

(iii) in the case of I. A., I.Sc., I. Com., B.A., B.Sc., and B.Com. examinations, to secure marks 
not less than 25 per cent out of the total marks of 3 periodical examinations in each subject within two 
years, subject to the condition that a candidate should secure 20 per cent of the marks allotted for the 
practical examination. 

* * * * * * tJ 

Regulation 5 of the said old Regulations reads thus : — 

“ (1) No student shall be considered to have completed the regular course of study in any sub- 
ject for the I. A., I.Sc., I. Com., B.A., B.Sc., and B.Com. examinations unless he has satisfied the condi- 
tions laid down in clause (7) of Regulation 1 of this Chapter and for examinations other than these, 
unless he has attended at least 75 per cent of the lectures, tutorials and practicals, as the case may be, 
delivered in that subject, in one or more Colleges or University Departments admitted in that silb- 
ject, and has devoted due attention to that part of the course which consists of tutorial instruction 
or practical work ; 

(2) The percentage, specified in clause (1), shall be calculated on the total number oflccturcs 
delivered during the prescribed session. ” 

It would be noticed that under Regulation 1 (7) read with Regulation 5 of 
the old Regulations, the position was that with regard to the examinations specified 
in the first part of Regulation 5 (1), the requirement as to 75 per cent attendance 
was expressly specified separately in reference to the lectures, tutoiial classes, Moot 
Courts, and the practical classes, as the case may be. Sub-clauses (i) and (ii) 
of clause (7) of Regulation 1 are qitite clear and unambiguous in that behalf. With 
regard to the other examinations falling under the latter part of Regulation 5 (1), 
however, the position was that Regulation I (7) was not made applicable to them 
just as it was made applicable to the examinations mentioned in the fiist part ; and 
so, Regulation 5 (1) compendiously presciibes the requirement as to 75 per cent 
by putting the lectures, tutorials and practicals all together. The context shows that 
the requirements as to 75 per cent attendance by reference to the lectures, tutorials 
and practicals which is prescribed for this latter category of examinations, was 
not of a different character at all. This requirement had to be satisfied by icfcr- 
encc to each one of them viz. , the lectures, tutorials and practicals as the case 






maybe.. Instead of repeating sub-clauses (i) and (ii) ofRegulation 1 (7), Regulation; I 
5(1). merely for the sake of- convenience, . has compressed the said two clauses into ' 
one clause ; and so, we think the High. Court was in error in assuming that tmiti 
•the old Regulations with regard to this.latter class of examinations, the requirements 
as to .75 per cent attendance was in any way. different from the same' rcqniicmont 
in regard to the examinations mentioned in the first part of the' said Regulation. 

But assuming for the sake of argument that the said requirement was different 
in regard to the latter category of examinations,' it is not easy to see how that can 
support the conclusion that the present Regulation 4 has assimilated all the examina- 
tions to the said latter class of examinations in Regulation 5 (!).' by prescribing that 
75 per cent attendance need not be in relation to the lectures, tutorials and practical! 
separately, but should be in relation to all the three taken ‘collectively. In our 
opinion, having regard to the context, it would be more reasonable to hold that the 
present Regulation prescribes the requirement as to 75 per cent attendance in lecture 
tutorials and/or practical separately in relation to all the examinations. 

Mr. Basudev Prasad has sought to rely on Regulation 9 contained , in Chapter 
VI of the Examination Regulations which deal with B.A., Part I. Examination ot 
the Three-Year Degree Course in Arts. The said Regulation provides that in order 
to pass the Degree Part I Examination, a candidate must obtain not ;less than 
per cent of the total marks in each subject and 33 part cent in the aggregate. He 
argues that the provision of Regulation 9 would support the respondent’s case that 
it could not have been the intention of Regulation 4 to require that the regular 
course of study contemplated by it postulates 75 per cent attendance at. lectures, 
tutorials and/or practical taken severally and not conjointly. We are unable to 
see how the provision made by Regulation 9 dealing with the examinations can jri 
material in construing the words used in Regulation 4. Therefore, we do riot thins 
Mr. Basudev Prasad is right in contending that Regulation 9 of the Examination 
Regulations supports the respondent’s case. 

It appears that before the writ petition was filed ’ by the respondent in the 
present case, his father Mr. C. K. Raman, I.C.S., wrote a long letter on 1 Ith April; 
1965 to appellant No. 1 inviting him to reconsider his decision in the case of his son. 
and to allow his son to take the University examination in question. In this long 
communication which is argumentative, the respondent’s father has adopted a 
tone which indicates that he attempted to throw his weight about in persuading ; 
appellant No. 1 to cancel the impugned notice. Appellant No. 1 promptly replied 
to the said communication arid informed the respondent’s father that he had referred 
the case of the respondent to the. Vice-Chancellor with a sta tement of his attendance ; 
together with his letter for such action as hc thought best under the circumstances. ‘ 
Appellant No. 1 added that the Vice-Chancellor had decided that it was not possible 
to accept the request made by the respondent’s father as the University Regulations . 
did not permit the same. 

It would be recalled that the impugned notice was published on 29th Match, . 
1965, and the letter wiitten by the respondent’s father on the 1 1th April was replied 
by appellant No. 1 on the 12th April. Even so, the respondent did not file his; 
writ petition until Sunday, the 18th April; and as we have already mentioned, the 
writ petition was presented at the bungalow of the Chief Justice and was heard for 
admission and interim orders on Sunday night. It is true that if justice demands 
that the Court should receive a petition even on Sunday, the Court should and ought 
to accept the petition ; but having regard to the fact that the petitioner postponed 
the filing of the application until Sunday (18th April, 1965) night, and other relevant' , 
circumstances to which we have already adverted, we think it would have been 
better if the High Court had not passed an interim order on thd. said night as it has 
done. It is hardly necessary to emphasise that in dealing with matters relating,- 
to orders passed by authorities of educational institutions -under Article 226. of d |C . 
Constitution, the High Court should normally be very slow' to. pass ex parte interim 
orders, because matters falling within the jurisdiction of the educational author itn-S 
should normally be left to their decision, and the High Court should interfere win 
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' them only when it thinks it must do so in the interests of justice. Even on the merits, 
:we think we ought to point out that where the question involved is one of 
:interpreting a Regulation framed by the Academic Council of a University, the 
;High Court should ordinarily be reluctant to issue a writ of certiorari where it is 
plain that the Regulation in question is capable of two constructions, land it would 
generally not be expedient for the High Court to reverse a decision of the 
educational authorities on the ground that the construction placed by the said 
Authorities on the relevant Regulation appears to the High Court less reasonable 
than the alternative construction which it is pleased to accept. The limits of the 
High Court’s jurisdiction to issue a writ of certiorari are well recognised and it is, 
on the whole, desirable that the requirements prescribed by judicial decisions in 
the exercise of writ jurisdiction in dealing with such matters should be carefully 
borne in mind. 

In the result, the appeal is allowed, the order passed by the High Court is set 
aside and the writ petition filed by the respondent is dismissed. Under the unusual 
circumstances of this case, we direct that the respondent should pay the costs of the 
.appellants throughout. 

V.K. • Appeal allowed. 

' THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, 
M. Hid ayatullah., J. C. Shah and S. M. Sikri, JJ. 

Sawai Singhai Nirmal Chand . . Appellart* 

v. 

The Union of India _ .. Respondent. 

Civil Procedure Code (F of 1908), section 80 and Order ai, rule 63' — Scope and applicability of section 
80 — Suit under Order 21, rule 63 against Government — Provisions of section 80 if attracted. 

The material words used in section 80 of the Civil Procedure Code are wide and unambiguous; 
they are express, explicit and mandatory, and it would be difficult to except from their operation any 
proceeding which can be regarded as a suit against the Government. While dealing with the applica_ 
bility of section 80, the question to ask is : is it a suit against the Government or not ? If it is, the n 
section 80 by the very force of its words must apply. 

Thus, a suit filed against the Union of India under Order 2 1, rule 63 of the Civil Procedure Code 
attracts the provisions of section 80 of the Civil Procedure Code. The contention that the suit under 
Order at, rule 63 is a continuation of attachment proceedings and as such cannot be regarded as a suit 
proper which is included within the purview of section 80 is untenable. The scope of a suit under 
Order 21, rule 63 is very different from and wider than that of the investigation under Order 21, rule 
58. In fact it is the order made in the said investigation that is the cause of action of the suit under 
Order 21, rule 63. 

Appeal from the Judgment and Decree dated the 14th March, 1961 of the 
Madhya Pradesh High Court in First Appeal No. 57 of 1959. 

Bishan Marairt, Senior Advocate ( S . j V*. Prasad, Advocate, and J. B. Dadachanji, 
Advocate of Mjs. J. B. Dadachanji & Co. , with him) , for Appellant. 

JV. D. Kurkhanis and R. JV. Sachthey, Advocates, for Respondent. 

The Judgment of the Court was delivered by 

Gajendragadkar, C.J. — The short question of law which arises in this appeal is 
whether a suit filed in pursuance of Order 21, rule 63 of the Code of Civil Procedure 
attracts the provisions of section 80 of the Code. This point arises in this way. 
One Phool Chand, the predccessor-in-title of the appellant Sawai Singhai Nirmal 
Chand, instituted a suit against the respondent, the Union of India, in the Court 
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of the Second; Additional District -Judge, Jabalpur, and obtained a decree on 25th ; / 
April, 195i .for Rs. 24,234-14-0 and proportionate costs with interest at 4 per cent , 
per annum; The respondent challenged the said decree by preferring an appeal 
. in the High Court. Pending the. appeal, the respondent , deposited the decretal 
amount of Rs. ; 31,849-9-9., On 14th December, 1952 Phool Chand .withdrew 
Rs. ,28,032-12-0 out of the said amount after furnishing due security in that behalf. ’ 
Ultimately/ the respondent’s appeal was partly allowed on 26th r June, 1954,. and 
the decretal amount was .reduced to Rs. 10,971-13-6.. In . the result, . the total 
decretal amount ’due to, the decree-holder Phool Chand came to. Rs. 12,691-13-6 ; 
and that meant , that he had withdrawn Rs. 15,340-14-6 in excess of his , legitimate 
dues. . ■; . ■ ■ ,> . • 

V On 4th September, 1954, the respondent .applied for restitution of the said 
amount and claimed interest thereon. The- Second Additional District Judge, 
Jabalpur, allowed the said application, and in execution of it, the respondent 
sought for the recovery of the said amount by.’ attachment and sale of certain . 
immovable properties of Phool Chand, mentioned in the application. These 
properties were' accordingly ordered to be attached. But, meanwhile, they had • 
been sold by Phool Chand to the appellant by a registered sale deed executed oh 
9th January,- 1953. That is why the appellant objected to the said attachment • 
under Order 21 , rule 58 of the Code, but his objection was over-ruled and his appli- , 
cation was dismissed by the Second Additional District Judge on 16th Apiil, 1957. 

It is this order which has led to the present suit under Order 21, rule 63 of the . 
Code. 

Before the appellant filed the present suit, pn 23rd June, 1958 in the Court of 
the First Additional District Judge, Jabalpur, he gave notice to the' respondent 
under section 80 of tjie Code on 12th April, 1958. In the said suit, he' claimed a - 
declaration that the properties in question could not be attached and sold inasmuch : 
as the title in respect of the said properties vested in him by virtue of a valid sale 
deed executed in his favour by Phool Chand. The appellant also claimed an 
injunction restraining the respondent from attaching and selling the said properties. 

In defence, the respondent raised a plea of limitation. It is common giound 
that the period oflimitation prescribed for a suit under Order 1 1, rule 63 by . 
Article 1 1 of the Limitation Act is one, year from the date of the order under Order 21,. 
rule 58. The respondent urged that section 80 of the Code did not apply to tlic 
present suit ; and so, the period covered by the notice served by the ; appellant' on 
the respondent could not be excluded for the purpose' of calculating limitation in ' 
the present case. It is not disputed that if section 80 applies to the:present suit and 
the period covered by the notice can be taken into account, the suit is within time! 

It is also not disputed that if section 80 does not apply to the present suit and' the 
period of the notice cannot be taken into account, the suit is barred by'time ; and 
So at the preliminary stage, the only question 'which fell to be determined on' the ’ 
pleadings of the parties was whether section 80 applies to the present suit. . Both 
the learned trial Judge and the High Court of Madhya Pradesh, Jabalpur, have 
answered this question against the appellant,, and the suit has, therefore, been . 
dismissed as barred by time. It is against this decision that the appellant has come 
to thjte Court with a certificate granted by the said High Court. That is how the 
only poshd which calls for our decision in the present appeal is whether section 80 
of the Cchde applies to a suit instituted in pursuance of the provisions of Ordcr.2b ; 
rule 63. \ •, • ■ . •’ 

Let usbiigin by referring to the provisions of Order 21, rules 58 and 63.. Order 
21, rule 58 duals with the investigation of claims to, and objections. to attachment 
of, attached properties. It is under this rule that a person whose property is wrong* ;■ 
fully attached |n execution of a decree passed against- another, is entitled to object • 

■to: the said attachment.' On such an application being made, a summary enqunf 
■’follows and. thh. attachment is either raised or is not raised and the objection-toy 
attachment' is allowed or is not allowed according as the Court trying the application ’ 
j 5 satisfied thatVthe objector is "or is not justified in objecting to the attachment- 



i] , S.S. NiitMAL CHAND v. UNION of INDIA ( Gajendragadkar , C.J. ). 269 

After the final order is passed one way or the other as a result of the investigation 
made in such proceedings, rule 63 comes into operation. It provides that where 
a claim or an objection is preferred, the party against whom an order is made may 
institute a suit to establish the right which he claims to the property in dispute, but, 
subject to the result of such suit, if any, the order shall be conclusive. It is thus 
plain that where an order is passed in objection proceedings commencing with rule 
58, it would be final subject to the result of the suit which a party aggrieved by such 
order may institute ; and that means that if a party is aggrieved by an order passed 
in these proceedings, he can have the said order set aside or reversed by bringing 
a suit as provided by rule 63 itself and such a suit has to be filed within one year 
from the date of the impugned order. That is the nature of thfe suit which the 
appellant has brought in the present case. 

In considering the question whether this suit falls within the purview of section 
80 of the Code, it is necessary to read the relevant portion of section 80 itself ; it 
provides, inter alia, that no suit shall be instituted against the Government until 
the expiration of two months next after notice in writing has been delivered to or 
left at the office of the authorities specified by clauses (a) , ( b ) and (c) ; and it further 
provides that such notice shall state the cause of action, the name, description and 
place of residence of the plaintiff and the relief which he claims ; and the plaint 
shall contain a statement that such notice has been so delivered or left. 

It would be noticed that the material words used in section 80 are wide and 
unambiguous ; they are “ express, explicit and mandatory”, and it would be 
difficult to except from their operation any proceeding which can be regarded as a 
suit against the Government. While dealing with the applicability of section 80, 
the question to ask is : is it a suit against the Government or not ? If it is, then 
section 80 by the very force of its words must apply. We have already referred to 
the provisions of Order 21, rule 63. In terms, the said rule provides that the order 
passed in the investigation proceedings shall be conclusive, subject to the result of 
a suit which the aggrieved party may institute. So, there can be no doubt that 
the proceedings, which the aggrieved party commences by virtue of the provisions 
of Order 21, rule 63, are intended to be a suit. In fact, the present proceedings 
have commenced with the presentation of a plaint as required by section 26 of the 
Code; and the very article under which the plea of limitation is raised against the 
appellant shows that it is a plea in respect of the institution of a suit beyond the 
period of limitation. It is thus plain that what we are dealing with is a suit and 
that it is a suit against the Union of India. Therefore, on a fair and reasonable 
construction of section 80, we do not see how it is possible to hold that a suit filed 
under Order.21, rule 63 can be taken out of the provisions of section 80 of the Code. 
If we were to accede to the argument urged before us by Mr. Karkhanis for the 
respondent, we would, in substance, have to add certain words of exception in 
section 80 itself, and that plainly is not permissible. 

It is, however, said that the suit Under Order 2 1 , rule 63 is a continuation of 
attachment proceedings and as such, cannot be regaided as a suit proper which is 
included within the purview of section 80. In support of the assumption that a 
suit filed under Order 21, rule 63 is a continuation of attachment proceedings, 
reliance is placed on the decision of the Privy Council in Phul ICumari v. Ghanshyam 
Misra 1 . In that case, the Privy Council was dealing with the question of die proper 
CoUrt-fees to be paid for a suit under section 283 of the Code which was then in force, 
and which corresponds to Order 21, rule 63 of the present Code. Article 17 of 
Schedule II of the Court-Fees Act (VII of 1870) with which the Privy Council 
was dealing' was expressly made to apply to “ Plaint or Memorandum of Appeal 
in each of the following suits : 1. To alter or set aside a summary decision or order 
of any of the civil Courts not established by Letters Patent, or of any Revenue 
Court”; and the Privy Council had to examine the question as to whether a suit 
filed under section 283 for the purpose of the relevant article prescribing the Court- 
fee to be paid on the plaint was, or was not, a suit to alter or set aside a summary 
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decision or order of any civil Court. In answering' this question in the affirmative, 
the Privy Council observed that the differences between the words used in the 
plaint in the case before it and the words used in the relevant articleof the Court- 
Fees Act, was merely, verbal. In the plaint, the plaintiff had “ categorically ashed 
from the Court the several decrees which she had asked from the Subordinate Judge, 
and which the Subordinate Judge had refused. 15 In other words, the plaint did 
not, in terms, ask for the setting aside of the said decrees, or reversing them. The 
Privy Council did.not attach any importance to this verbal difference and held that 
in substance, ihe plaint was one filed with the object of getting a summary decision 
of the Court set aside as contemplated by section 283. It is in that connection that' 
the Privy Council made the observation on which reliance has been placed by the 
Courts below. Says the Privy Council, “ Misled by the form of the action directed 
by section 283, both parties have treated the action as if it were not simply a form of 
appeal, but as if it were unrelated to any decree forming the cause of action- 55 In 
other words, the effect of the observations made by the Privy Council is just this 
that when a suit is brought under section 283, it is no more than a suit to set aside a 
summary decision by which the plaintiff feels aggrieved. It would be noticed that 
the question which had been raised before the Privy Council had reference to the- 
payment of proper Court-fees, - and the decision of the Privy Council and its obser- 
vations must, therefore, be read in the light of the article which the Privy Council 
applied. It would, we think, be unreasonable to extend the said observations to 
the present case and treat them as enunciating a proposition of law that for all 
purposes, a suit brought under Order 21, rule 63 is either a continuation of the 
objection proceedings, or is a form of an appeal against the order passed in them. 
In our opinion, this extension is not justified, because the Privy' .Council could not 
have intended to lay down such a broad proposition. Therefore, the argument 
that the present suit is outside the purview of section 80 of. the Code because it is a 
continuation of the attachment proceedings, must be rejected. 

In this connection, we ought to bear in mind that the scope of the enquiry 
under Order 21, rule 58 is very limited and is confined to questions of possession as 
therein indicated while suits brought under Order 21 , rule 63 would be concerned 
not only with the question of possession, but also with the question of title. Thus 
the scope of the suit is very different from and wider than that of the investigation 
under Order 21, rule 58. In fact, it is the order made in the said: investigation . that 
is the cause of action of the suit under Order 21, rule 63. . Therefore, it would be 
impossible to hold that such a suit is outside the purview of section 80 of the Code. , 


It is next contended that no notice can be said to bd required for suits under 
Order 21, rule 63, bccaitse the principal object for enacting section 80 is absent in 
the case of such suits. The argument is that the requirement about the statutory 
notice prescribed by section 80 proceeds on the basis that it is desirable to give such 
notice to afford the Government an opportunity to consider whether the claims made 
against it should be settled or not. The Legislature thought that if the Government 
is informed beforehand about civil actions intended to be taken against it, it may 
in some cases avoid unnecessary litigation by accepting the claims if it is satisfied 
that the claims are well-founded. In the case of a suit, under Older 21, rule 63, 
there is hardly any need to give such a notice, because the Government was already 
a party in the investigation proceedings and it knows what the appellant’s case 
was in regard to the attachment sought to be levied at its instance: Since , the 
respondent knows all about the claim of the appellant in icgard to the properties 
in question, it is futile and unnecessary to require that a notice should be given to 
the respondent before a suit can be filed by the appellant under Order 21, rule 63. 

In support of this argument, Mr. Katkhanis has relied on a decision of till? 
Court in Amar JIaih Dagra v. Union of India 1 . In that case, one of the question*,; 
which the Court had to consider was whether, if a suit against the Government ?* 
withdrawn and a subsequent suit is filed substantially on the same cause of action, 
the notice given by the plaintiff prior to the institution of the first suit, cou ld be sai^ 
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to satisfy the requirements of section 80 of the Code in respect of the second suit ; and 
this question was answered in the affirmative. While upholding the appellant’s 
contention that the first notice should serve to meet the requirements of section 80, 
this Court, no doubt, observed that the main purpose of giving the notice is to give 
previous intimation to the Government about the nature of the claim which a party 
wants to make- against it. But we do not see how the purpose or the reason of 
requiring the notice can alter the effect of the plain words used in section. 80. What 
this Court held in the case of Amur Nath Dogra 1 was that the notice given 
before the institution of the first suit can be said to be a good notice even for the 
second suit ; and that means that the notice was necessary to be given under section 
80, but it was nor necessary to repeat it in the circumstances of the case. 

It is significant that in a large majority of cases, the plea that the Government 
raises is that notice is necessary and it is generally contended that the notice being 
defective in one particular or another, makes the suit incompetent, and in dealing 
with such pleas, the Courts have naturally sought to interpret the notices somewhat 
liberally and have sometimes observed that in enforcing the provisions of section 80, 
common sense and sense of propriety should determine the issue. It is very unusual 
for the Government to contend that in a suit brought against it, no notice is required 
under section 80. It is plain that such a plea has been raised by the respondent in the 
present case, because it helps the respondent to defeat the appellant’s claim on the 
ground of limitation. In any case, the contention based on the object or purpose 
of the notice can hardly assist us in interpreting the plain words of section 80. 

It will be recalled that prior to the decision of the Privy Council in Bhagchand 
Dagadusa and others v. Secretary of State for India in Council and others 2 there was a sharp 
difference of opinion among the Indian High Courts on the question as to whether 
section 80 applied to suits where injunction was claimed. The Privy Council 
held that section 80 applied “to all forms of suits and whatever the relief sought, 
including a suit for an injunction.” In dealing with the question about the con- 
struction of section 80, the Privy Council took notice of the fact that some of the deci- 
sions which attempted to exclude from the purview of section 80 suits for injunction, 
were influenced by the “ assumption as to the practical objects with which it was 
•framed.” They also proceeded on the basis that section 80 was a rule of piocedure 
and that any construction which may lead to injustice is one which ought not to 
be adopted, since it would be repugnant to the notion of justice. Having noticed 
these grounds on which an attempt was judicially, made to except from the purview 
of section 80 suits, for instance, in which injunction was claimed, Viscount Sumner, 
who spoke for the Privy Council, observed that “ the Act, albeit a Procedure Code, 
must -be read in accordance with the natural meaning of its words,” and he added 
that “ section 80 is express, explicit and mandator\, and it admits of no implications, 
or exceptions.” That is why it was held that a suit in which an injunction is prayed 
is still a suit within the words of the section, and to read any qualification into it is 
an encroachment on the function of legislation. In our opinion, these observations 
apply with equal force in dealing with the question as to whether a suit under Order 
21, rule 63 is outside the purview of section 80 of the Code. 

It appears that on this question, there has been a divergence of judicial opinion 
in India. But, in our opinion, the view that suits under Order 21, rule 63 did not 
attract the ptovisiom of section 80, is inconsistent with the plain, categorical and 
unambiguous words used by it. 

The result is, the appeal is allowed, the decree passed by the Courts'below is 
set aside and the suit is remanded to the trial Court for disposal in' accotdance with 
law. The appellant would be entitled to his costs from the respondent in this Court 
and in the High Court. Costs in the t- ial Court would be costs in the suit. 

V.K. Appeal allowed. 
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. ..... . THE SUPREME COURT OF INDIA. . .. — : 

- (Original - Jurisdiction.)' • •' • ; 

' . Present:—?. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, M. Hidaya- 
TULLAH, R. S. BACHAWAT AND V. RamASWAMI, JJ. . ' . , 

K. Ananda Nambiar and another - Petitioners* 

v. • 

The Chief Secretary to the Government of Madras and 

others (in both the petitions) ' . . Respondents 

The State of Punjab and others . . Interveners. 

Constitution of India (1950), Articles 77 (a) and 359 — Order of President , dated 3rd November, 19^1 
as amended on nth November, 196a and issued under Article 359 (1 ) — Validity and effect — Petition unier , 
Article 3a of the Constitution of India challenging a detention order on ground that rule 30 (1) (b) of 111! 
Defence of India Rules (196a) under which the order is made is invalid, or on the ground that the detention otdti 
loos made mala fide — If barred. . 1 . , • . 

Defence of India Rules (1962), Rule 30 (1) (b ) — If invalid in so far as it permits a Member of Parliamuit 
to be detained. 

Constitution of India (1950), Articles 79, 85 (i), 86 (1), too (i) and 105 — Scope. <• • 

The order of the President of India, dated 3rd November, 1962 as amended on nth November, 
1962 and made in exercise of the powers conferred by Article 359 (1) of the Constitution of India 
(hereinafter referred to as the Presidential Order) has been issued in accordance with the provision 5 
of Article 77 (2) and is valid. The argument that the order made by the President by virtue of the , . 
powers conferred on him by Article 359 (1) is not an executive order of the Government of India 
and as such Article 77 (2) would not apply, is untenable. Besides, ' Article 359 (3) itself requires that - 
every order made under clause (1) shall, as soon as may be after it is made, be laid before cadi 
House of Parliament and it is not alleged that this has not been done in the case of the Presidential 
Order, dated 3rd November, 1962. The order of the President, dated 3rd November, , 1962 as 
amended on nth November, ig6a is therefore a valid. order. , , , 

In construing the eflect of the Presidential Order, it is necessary to bear in mind the general rule 
of construction that where an order purports to suspend the fundamental rights guaranteed to the. 
citizens by thc.Constitution, the said order must be strictly construed in favour of the citizens’ Funds* 
mental Rights. It will be noticed that the sweep of the Presidential Order is limited by its last clause. 
This order can be invoked only in cases where persons have been deprived of their rights under Articles 
14, 2 1 and 22 of the Constitution of India under the Defence of India Ordinance ( 1962) or any rule - 
or order made thereunder. In other words, if the said Fundamental Rights of citizens are taken away 
otherwise than under the Defence of India Ordinance or Rules or Orders made thereunder, the Presi- 
dential Order will not come into operation. The other limitation is that the Presidential Order will 
remain in operation only so long as the Proclamation of Emergency is in force. When these two'"’' 
conditions are satisfied, the citizen's right to move the Supreme Court for the enforcement of his right? ' 
conferred by Articles 54, 21 and 22 is no doubt suspended ; and that must mean that if the citizen 
wants to enforce those lights by challenging the validity of the order of his detention, his right to 
move the Supreme Court would be suspended in so far as he seeks to enforce the said rights. 

But it is obvious that what the last clause of the Presidential Order postulates is that the Defence " 
of India Ordinance or any Rule or Order made thereunder is valid. It is true that during the pen- . 
dency of the Presidential Order, the validity of the Ordinance, rule or order made thereunder cannot 
be questioned on the ground that they contravene Articles 14, 21 and 22 of the Constitution of India ; 
but tin's limitation will not preclude a citizen from challenging the validity of thcOrdinance, Rule or 
Order made thereunder on any other ground. If the petitioner seeks to challenge the validity of the 
Ordinance, Rule or Order made thereunder on an yground other than the contravention of Articles 
14, 21 and 22, the Presidential Order cannot come into operation. The challenge to the Ordinance, 
Rule or Order made thereunder cannot also he raised on the ground of the contravention of Article . 
19 of the Constitution, because as soon as a Proclamation of Emergency is issued by the President, 
under Article 358 the provisions of Article 19 are automatically suspended. But if a challenge U • 
made to the validity. of the Defence of India Ordinance, Rule or Order made thereunder on a ground - 

*W. P.Nos. 47 and 6t of lgG 5 . • ■ ' ; ; • . 27 th October, i 965 *. 
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other than those covered by Article 358 or the Presidential Order issued under Article 359 (1) such a 
challenge is outside the purview of the Presidential Order; and if a petition is filed by a citizen under 
Article 32 on the basis of such a challenge, it cannot be said to be barred, because such a challenge is 
not covered by the Presidential Order at all. Similarly if a detenu, who is detained, under an order 
passed under Rule 30 (1) ( 4 ) of the Defence of India Rules 1962, contends that the said .order has 
been passed by a delegate outsidetheauthority conferred, on him by the appropriate Government under 
section 40 of the Defence of India Act, or it has been exercised inconsistently with the conditions pres- 
cribed in that behalf, a preliminary bar against the competence of the detenu’s petition cannot be 
raised under the Presidential Order, because the last clause of the Presidential Order would not cove r 
such a petition. 

Thus, a petition under Article 32 of the Constitution of India challenging a detention order on 
the ground that rule 30 (1) ( 4 ) of the Defence of India Rules (1962) under which the detention order 
is made is invalid on grounds other than those based on Articles 14, 19, 21 or 22 of the Constitution of 
India or on the ground that the order of detention was passed mala fide, would not be barred by the 
Presidential Order, dated 3rd November, 1962 as amended on nth November, 1962. 

So far as a valid order of detention is concerned a Member of Parliament can claim no special 
status higher than that of an ordinary citizen and is as much liable to be arrested and detained under 
it as any other citizen. The validity of rule 30 (x) ( 4 ) of the Defence of India Rules (1962) cannot 
therefore be challenged on the ground that it permits an order of detention in respect of a Member 
of Parliament and as a result of the said order the Member of Parliament cannot participate in the 
business of Parliament. 

The argument that die rights conferred by Articles 79, 85 (1) 86 (1), 100 (1) and 105 (1) and (2) 
of the Constitution of India on a Member of Parliament to function as such member, to participate is 
the business of the House, to take part in the debate and to record his vote are his constitutional or 
even fundamental rights which cannot be contravened by any law, is not acceptable. ’ The rights 
conferred by the various Articles mentioned above are not rights which can properly be described as 
constitutional or fundamentals rights; nor are they rights of Members of Parliament. Article 79 deal3 
with the constitution of Parliament and it has nothing.to do with the individual rights of the Member 
of Parliament after they are elected. Articles 85 and 86 confer on the President the power to issue sum- 
mons for the ensuing session of Parliament and to address cither House of Parliament or both Houses 
as therein specified. These Articles cannot be construed to confer any right as such on individual 
Members or impose any obligation on them. It is not as if a Member of Parliament is bound to attend 
the session, or is under an obligation to be present in the House when the President addresses it. The 
context in which these Articles appear shows that the subject-matter of these Articles is not the indi- 
vidual rights of the Members of Parliament, but they refer to the right of the President to issue a sums 
mons for the ensuing session of Parliament or to address the House or Houses. Similarly what Article 
100 ( 1) provides is the manner in which questions will be determined and it is not easy to see how the 
provisions that all questions shall be determined by a majority of votes of Members present and voting 
can give rise to a constitutional right as such. The freedom of speech conferred by Article 105 (1) and 
(2) is no doubt a privilege of very great importance and significance, but the right is given only when 
the Members attend the session of the House and deliver speech within the chamber itself. ' If the 
order of detention validly prevents a Member from attending a session of Parliament, no occasion 
arises for the exercise of the right of freedom of speech and no complaint can be made that the said 
right has been invalidly invaded. .Besides, the freedom of speech conferred by Article 105 (1) and (2) 
is part of the privileges of the Members of Parliament under Article 105 and it is well-settled that a 
claim for freedom from arrest by a detention order cannot be sustained under Article 105 of the Const 
titution of India. 

Consequently rule 30 (1) ( 4 ) of the Defence of India Rules (1962) in so far as it permits detention 
of a Member of Parliament docs not contravene any of his fundamental or constitutional rights and 
is therefore valid. * 

On merits, there is no substance in the grievance that the orders of detention in the instant case 
passed against the petitioners were riiadc either mala fide or without 'the proper satisfaction of the detain- 
ing authority. . • 

Petition under Article 32 of the Constitution of India for enforcement of Funda- 
mental Rights. 
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M. C. Setalvad and JV. C. Ckatterjee, Senior Advocates, (M.R.K. Pilla, 
Advocate, and R. K. Garg-, S. C. Agarwala, D.P. Singh and M. K. Ramamnrthi, Advb- 
cates of Mjs. M. K. Ramamur/hi & Co., with them), for Petitioner (InW.P. No. 

47 of 1965); . - 

R.K. Garg, S.C. Agarwala , D.P. Singh and M. IC. Ramamurlhi, Advocates 
of Mjs. M. K. Ramamurlhi & Co., for Petitioner (In W.P. No. 61 of 1965). 

JV. Krishnaswami Reddy, Advocate-General for the State of Madras, (VP. 
Raman and A. V, Rangam, Advocates with him), for Respondent No. 1 (In both tk 
petitions). 

Niren De, Additional Solicitor-General of India and JV. S. Bindra, Senior Advo- 
cate ( B.R.G.K . Achar and R. JV. Sachthey, Advocates, with them), for Respon- 
dent No. 2 (In both the petitions). 

L. D. Kaushal, Senior Deputy Advocate-General for the State of Punjab (R. 
Sachthey, Advocate, with him), for Intervener No. 1 . 

U.P Singh, Advocate, for State of Bihar and Union Territory of Tripura. 

R. K. Garg, S.C. Agarwala, D. P. Singh and M. K. Ramamurlhi, Advocates of 
Mjs. M. K. Ramamurlhi & Co., for Intervener (Malthan Singh Tarsikka). 

Veerappa and Harden Singh, Advocates, for Interveners (Satwant Singh and 12 
others). 

All the other Interveners in person. 

The Judgment of the Court was delivered by : 

Gajendragadkar, C.J.— Mr. K. Ananda Nambiar, who is a Member of Parlia- 
ment, has’ been detained by the Government of Madras since the 30ih December, 
1964. On the 29th December, 1964, an order was passed under Rule 30 (1) (i)'., 
and (4) of the Defence of India Rules, 1962 in which it was stated . that the Govern- 
ment of Madras were satisfied with respect to the petitiner K. Ananda Nambiar 
that with a view to preventing him from acting in any manner prejudicial to the 
Defence of India and the public safety, it was necessary to make an order directing 
that he be detained. The said order further directed that the petitioner should 
be arrested by the police wherever found and detained in the Central Jail, Tiruchira- 
palli. Though this order directed the detention of the petitioner in the Central 
Jail, Tiruchirapalli, it is common ground that he has been detained in fact in the 
Central Jail, Cuddalore, By his present writ petition (No. 47. of 1965) filed under ' 
Article 32 of the Constitution, the petitioner challenges the validity of the said order 
of detention mainly on two grounds. He contends that Rule 30 (1) (b) under which 
the impugned order has been passed is invalid, and in the alternative, lie argues that 
the impugned order is not valid, because it has been passed mala fide and is otherwise 
not justified by the relevant Rules. 

Mr, R. Umanath, who is also a Member of Parliament, has been similarly 
detained by tlie order passed by the Government of Madras on the 29th December, 
1964 and in the same terms. He has also been detained not in the Central Jail, 
Tiruchirapalli, as mentioned in the order, but in the Central Jail, Cuddalore, since 
the 30th December, 1964. By his writ petition (No. 61 of 1965), the petitioner 
Umanath has raised the same points before us. Mr. Setalvad has argued the first 
point of law about the invalidity of the relevant Rule, whereas Mr. Chatterjcc has . 
argued the other point relating to the invalidity of the impugned orders, on behalf _ 
of both the petitioners. To these two- petitions are impleaded respondent No. 1 
the Chief Secretary, Government of Ala dras, respondent No. 2, the Superintendent, 
Central Jail, Cuddalore ; and respondent No. 3, the Union of India. 

Before proceeding to deal with the points raised by the petitioners, it is necessary 
to consider the preliminary objection which has been Urged before us by the ; , 
learned Additional Solicitor-General who has appeared for respondent No. 3. H c 
contends that the writ petitions are incompetent in view of the Order issued by the 
President on the 3rd November, 1962. It will be recalled that on the 26th October, 
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*-962, the President issued a Proclamation of Emergency in exercise of the powers 
Conferred on him by clause (1) of Article 352 of the Constitution. This proclama- 
- don declared that a grave emergency existed whereby the security of India was 
hreatened by external aggression. Thereafter, two orders were issued by the 
.^.’resident, one on the 3rd November, 1962 and the other on the 11th November, 
£4962, in exercise of the powers conferred by clause (1) of Article 359 of the Consti- 
tution. The first Order as amended by the later Order reads thus : — 

£ 

I: “In exercise of thepowers conferred by clause (i) of Article 359 of the Constitution, the President 

tere by declares that the right of any person to move any Court forthe enforcement of the rights conferred 
by Articles 14, 21 and 22 of the Constitution shall remain suspended for the period during which the 
^Proclamation of Emergency issued under clause (t) of Article 352 thereof on the 26th October, 1962, 
£ts in force, if such person has been deprived of any such rights under the Defence of India Ordinance, 
1962 (IV of 1962) or any Rule or Order made thereunder. ” 

' ; It may be added at this stage that Ordinance IV of 1962 later became an 
Act called c The Defence of India Act, 1962 (LI of 1962)’. The argument is 
Jhat the petitioners are admittedly detained Under Rule 30 (1) (b) of the Defence 
'of India Rules, and so, the said Presidential Order is inevitably attracted ; and 
'that means that the petitioners’ right to move this Court under Article 32 is suspen- 
ded during the pendency of the Proclamation of Emergency. 

J 

We are not impressed by this argument. In construing the effect of the Presi- 
dential Order, it is necessary to bear in mind the general rule of construction that 
where an Order purports to suspend the fundamental rights guaranteed to the citizens 
by the Constitution, the said Order must be strictly construed in favour of the 
citizens’ fundamental rights. It will be noticed that the sweep of the Order is 
limited by its last clause. This Order can be invoked only in cases where persons 
have been deprived of their rights under Articles 14, 21 and 22 under the Defence 
of India Ordinance or any Rule or Order made thereunder. In other words, if the 
said fundamental rights of citizens are taken away otherwise than under the Defence 
of India Ordinance or Rules or Orders made thereunder, the Presidential Order will 
not come into operation. The other limitation is that the Presidential Order will 
remain in operation only so long as the Proclamation of Emergency is in force. 
When these two conditions are satisfied, the citizen’s right to move this Court for 
the enforcement of his rights conferred by Articles 14, 21 and 22 is no doubt sus- 
pended ; and that must mean that if the citizen wants to enforce those rights by 
challenging the validity of the order of his detention, his right to move this Court 
would be suspended in so far as he seeks to enforce the said rights. 

But it is obvious that what the last clause of the Presidential Order postulates 
is that the Defence of India Ordinance or any Rule or Order made thereunder is 
valid. It is true that during the pendency of the Presidential Order, the validity 
of the Ordinance, Rule or Order made thereunder cannot be questioned on tire 
ground that they contravene Articles 14, 21 and 22 ; but this limitation will not 
preclude a citizen from challenging the validity of the Ordinan.ee, Rule or Order 
made thereunder on any other ground. If the petitioner seeks to challenge the 
validity of tire Ordinance, Rule or Order made thereunder on any ground other than 
the contravention of Articks 14, 21 and 22, the Presidential Order cannot come 
intooperation. In this connection, we ought to add that the challenge to the Ordb 
nance Rule or Order made thereunder cannot also be raised on the ground of the 
contravention of Article 19, because as soon as a Proclamation of Emergency is 
issued by tire President, rmder Article 358 the provisions of Article 19 are automati- 
cally suspended. But tire point still remains that if a challenge is made to the vali- 
dity of the Ordinance, Rule or Order made thereunder on a ground other than those 
covered by Article 358, or the Presidential Order issued under Article 359 (1), 
such a challenge is outside the purview of the Presidential Order ; ar.d if a petition 
is filed by a citizen Under Article 32 on the basis of such a challenge, it cannot be 
said to be barred, because such a challenge is not covered by the Presidential Order 
at all. 
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In Makhan Singh Tarsikka v. The State of Punjab V a Special Bench of ftii 
Court has had occasion to consider the effect of the Proclamation of- Emergency 
issued by the President and the Presidential Order with which we are cowered 
in the present writ petitions. In that case, it was held that, the sweep of Article 
359 (1) and the Presidential Order issued under it is wide enough -to include *1 
claims made by citizens in any Court of competent jurisdiction when it is shown tkt 
the said claims cannot be effectively adjudicated upon without examining the ques- 
tion as to whether the citizen, is, in substance, seeking to enforce any of the spcdf.d 
fundamental rights and that means the fundamental rights Under Articles 14, 19, 
21 and 22. Even so, this Court, took the precaution of pointing .out that tit. 
result of the . issue of the Proclamation of Emergency and the Presidential Order, a 
citizen would not be deprived of his right to move the appropriate Court for a vm 
of habeas corpus on the ground that his detention has been ordered mala fide. Similar} 
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it Was pointed cut that if a detenu contends that the operative provisions oj ^ * 


Defence of India Ordinance under which he is detained suffer from the vice < 
excessive delegation, the plea thus raised by the detenu cannot, at. the thresho.o, 
be said to be barred by the Presidential Order,' because, in terms, it is r.or ?• p' £ ® 
which is relateabfe to the fundamental rights specified in the said Order. 

Let us refer to two other pleas which may not fall within the purview of tht 
Presidential Order. If the detenu, who is detained under an order passed unde 
Rule 30 (1) (b) contends that the said Order has been passed by a delegate ojuts.ee 
the authority conferred on him by the. appropriate Government under section y 
of the Defence of India Act, or it has been exercised inconsistently with, the condi- 


tions prescribed in that behalf a preliminary bar against the competence of the 
detenuis petition cannot be raised under the Presidential Order, beer, use the n 
clause of the Presidential Order would not cover such a petition, and there isn° 
doubt that tinless the case falls Under the last clause of the Presidential Order, tnt 
bar created by it cannot be successfully invoked against a detenu. .Therefore 
our conclusion is ; that the learned Additional Solicitor-General is not justified w 
contending that the present petitions are incompetent under Article 32 ■ because ol, 
the Presidential Order. The petitioners contend that the relevant rule .Under 
which the impugned orders of detention-have been passed, is invalid on grounds other 
than those’ based on Articles 14, 19, 21 and 22 • and if that plea is we"' 
founded, the last clause of the Presidential Order is not satisfied and the bar created 
by it suspending the citizens fundamental : rights under Articles 14, 21 and 22 
cannot be pressed into service. , 

That takes us to the merits of Mr. Setalvad’s contention that Rule 30 ( 1 ) (i) 
of the Defence of, India Rules is invalid. The rule in question has been framrd, 
under section 3 (2) (15) of the Defence of India Act, and in that sense it can be 
said, prima facie-, to be justified by the said provision. But Mr. Sctalvad argues 
that in so far as it permits a Member of Parliament to be detained, it contravenes 
that Constitutional right of Members of Parliament. According to Mr. Sctalvad) 
a Member of Parliament, like a Member of any of the State Legislatures,, has, 
constitutional rights to function as such Member and to participate in the business 
of the House to which he belongs. He is entitled to attend every session of Parlia- 
ment, to take part in the debate, and to record his vote. So long as a Member 
of Parliament is qualified to be such Member, no law can validly take away 3 » 5 
right to function as such Member. The right to participate in. the business of tip ; 
legislative chamber to which he belongs, is described by Mr. Sctalvad as b> 5 • 
constitutional right, and he urges that this constitutional light of a legislator can 
be regarded as hi., fundamental right ; and inasmuch as the relevant rule aiUhorisp 
the, detention of a legislator preventing him from exercising such right, the rule 
irmaliH Tn fTip TVfr Srtzdvp.rl rnntpnds that tlio. rule sh.Alld be tfCfltt ' • 


invalid. In the alternative. Mr. Setalvad contends that the rule should be tre 

.... - . ... i . r»T ' 


as valid in regard to persons other than those who are Members of Legislature 5 , 
and in that sense, the part of it which touches the Members of Legislatures, dioe' 
be severed from the part which affects other citizens arid the invalid part.shou'U _ - , 
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Lick down. This argument again proceeds on the same basis that a legislator 
mot be validly detained so as to prevent him from exercising his rights as such 
islator while the legislative chamber to which he belongs is in session. On the 
ne basis, Mr. Setalvad has urged another argument and suggested that we should 
construe the Rule as not to apply to legislators. It would be noticed that the 
nmon basis of all these alternative arguments is the assumption that legislators 
, r c certain constitutional rights which cannot be validly taken away by any statute 
statutory rule. 

In support of this argument, Mr. Setalvad has referred u„ to certain consti- 
ional provisions. The first Article on which he rehes ; s Article 245 (1). This 
tide provides that subject to the provisions of this Constitution, Parliament may 
ike laws for the whole or any part of the territory of India, and the Legislature 
a State may make laws for the whole or any part of the State. The argument is 
it the power to make laws is subject to the provisions of the Constitution and that 
ng so, if there are any constitutional rights which the legislator can claim, no 
/ can be validly passed to take away the said rights. In other words, just as the 
idity of any law can be challenged on the ground that it contravenes the funda- 
ntil rights guaranteed by Article 19, so can the validity of the impugned Rule 

challenged on the ground that it contravenes the cc nstitutional-mn-funda- 
intal rights of the legislators. 

These constitutional rights, according to Mr. Setalvad, are to be found in several 
tides of the Constitution. Mr. Setalvad’s argument begins with Article 79. 
is article deals with the constitution of Parliament ; it provides that Parliament 
the Union shall consist of the President and two Houses to be known respectively 
the Council of States and the House of the People. Article 85 (1) provides, 
;r alia, that the President shall from time t< time summon each House of Parlia- 
:nt to meet at such time and place as he thinks fit. In accordance with the pro- 
ions of this article, when the President decides to call for the session of Parliament, 
nmons are issued under his directions asking all Members of Parliament to attend 
: ensuing session. The petitioner Ananda Nambiar received such a summons 
ited on the 9th January, 1965. Article 86 (1) gives the President the right to 
dress either House of Pe.rliament or both Houses assembled together ; and it 
>vides that for that purpose, the President shall require the attendance of me mbers. 
r. Setalvad argues that when a summons is issued by the President requirirg the 
ember to attend the ensuing session of Parliament, it is not only his right, but 
i constitutional obligation to attend the session and hear the speech of the Presi- 
nt. Article 100 (1) refers to the voting in the Houses, and it provides that save 
otherwise provided in this Constitution, all questions at any sitting of either 
>use or joint sitting of the Houses shall be determined by a majority of votes of 
; members present and voting, other than the Speaker or person acting as Chair- 
in or Speaker. Article 101 (4) provides that if for a period of sixty days a mcm- 
r of either House of Parliament is, without permission of the House, absent from 
meetings thereof, the House may declare his seat vacant. It is common ground 
it if a member is detained or otherwise prevented from atlerdir.g the 
sion of the House for personal reasons, he asks for permission of the House and 
rally, such peimission is granted. Article 105 deals with the powers, privileges 
d immunities of Parliament and its Members. Mr. Setalvad stiongly relics on the 
^visions of sub-articles (1) and (2) of Article 105 which deal with the freedom of 
:ech inside the House of Parliament, and confer absolute immunity on the Mcm- 
rs of Parliament in respect of their speeches and votes. If the order of detention 
ivents a Member of Parliament ficm attending the session of Parliament, from 
rticipating in the debate and from giving his vote, that amounts to a violation of 
i constitutional rights ; that, in substance, is Mr. Sctalvad’s argument. 

Mr. Setalvad also relied on the fact that this right continues to vest in the Mcrc- 
r of Parliament during the life of the Parliament unless he is disqualified under 
ticlc 102 or under section 7 lb) of the Representation of the People Act, 1951 
Ltil of 1951). Article 84 deals with the qualification for membership of Parlia- 
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ment. With the provisions of this article we are not concerned in the present pro- 
ceedings, because we are dealing with the rights of persons who have already been £ 
elected to the Parliament — in other words, who possess the qualifications pres t, 
cribed by Article 84. Article 102 prescribes disqualifications .for membership;)! c 
provides, inter alia, that a person shall be disqualified for being a member of cither * 
House of Parliament if his case falls under any of .its clauses (a) to '(e).. This ,dis- . 
qualification applies for being chosen or for being a member of either. Housed , 
Parliament. In other words, if a person incurs the disqualification prescribed by t 
the relevant clauses of Article 1 02 (1) after he is elected to either House of Parliament, ^ 
he will cease to be such a Member as a result of the said disqualification. 

If a disqualification is not incurred as prescribed by Article 102 "(1), he is erititke 
to continue to be a member of the House during its life. Section 7 of the Represen- 
tation of the People Act prescribes disqualifications for membership of Parliament 
or of a State Legislature. Section 7 (b) is relevant for our purpose. It provides, 
that a person shall be disqualified for being chosen as, and for being, a, member o! 
either House of Parliament if, whether before or after the commencement oltw 
Constitution, he has been convicted by a Court in India of any offence and sentenced 
to imprisonment for not less than two years, unless a period of five years, or suen 
less period as the Election Commission may allow in any particular case, has elapsed 
since his release. The argument based on the provisions of section 7 is the same as 
the argument based on the provisions of Article 1 02. If a Member of Parliament 
incurs a disqualification, he may cease to be such member, but if he continues w 
be qualified to be a member, his constitutional rights cannot be taken away by a#y 
law or order. 

It will be noticed that in substance the claim made is one of exemption fro® 
arrest under a detention order and, prima facie, such a claim would normally and 
legitimately fall under Article 105 (3) of the Constitution, At tide 105 (3) dfffb 
with the powers, privileges and ixnmu tities of Parliament and its Members, and 
it provides that in other respects, the powers, privileges and immunities of each 
House of Parliament, and of the Members and the Committees of each House, shall 
be such as may from time to time be defined by parliament by law and, until® 
defined, shall be those of the House of Commons of the Parliament of. th'c United 
Kingdom, and of its Members and Committees, at the commencement of this Consti- 
tution. But Mr. Setalvad expressly stated before us that he did not rest his case 
on the provisions of Article 105 (3) and that obviously is for the very good reason 
that freedom from arrest under a detention order is not recognised as a privilege 
which can be claimed by Members of House of Commons in England. It is 
because such a claim cannot be based on the provisions of Article 105 (3) that 
Mr. Setalvad has been driven to adopt the ingenious course of suggesting that the 
rights of the Members of Parliament to participate in the business of -Parliament 
is a constitutional and even a fundamental right which cannot be contravened by a 
law. The narrow question which, thus falls to be considered on this contention is: 
if a claim for freedom from arrest by a detention order cannot be sustained under 
the privileges of the Members of Parliament, can it be sustained on the ground 
that it is a constitutional right which cannot be contravened ? Before dealing with 
this point, it is necessary to indicate broadly the position about the privileges of 
the Members of the Indian Legislatures, because they will materially assist us in. 
determining the validity of the contention raised before us by Mr. Setalvad..' It. is 
common ground that the privileges, powers and immunities of the Members of the 
Indian Legislatures are the same as those of the Members of the House of Commons; 
as they existed at the commencement of the Indian Constitution. Let us, therefore, 
see what was the position about the privileges of the Members of the House c-f Com- 
mons in regard to freedom from arrest by a detention order. , - 

The position about the privileges of the Members of the House of Commons ., 
in regard to preventive detention is well settled. In this connection, Erskinc Ms) 
'observes ■: ; - • . ' - 

1 ' “ The privilege of freedom from arrest is limited to civil causes, and lias not been allowed *?, 
interfere with the administration of criminal justice or.emcrgency legislation;” 
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I (t In early times the distinction between **civil” and “criminal'* was not clearly expressed. It 
> as only to cases of “treason, felony and breach (or surety) of the peace” privilege was explicitly 
•eld not to apply. Originally the classification may have been regarded as sufficiently compre- 
hensive. _ But in the case of misdemeanours in the growing list of statutory offences, and, parti- 
cularly, in the case of preventive detention under emergency legislation in times of crisis, there was 
: debateable region about which neither. House had until recently expressed a definite view, 
'he development of privilege has shown a tendency to confine it more narrowly to cases of a civil 
haracter and to exclude not only every kind of criminal cases, but also cases which, while not 
trictly criminal, partake more of a criminal than of a civil character. This development is in 
onformity with tlffc principle laid down by the Commons in a conference with the Lords in 1641 : 

1 Privilege of Parliament is granted in regard of the service of the Commonwealth and is not to be 
ised to the danger of the Commonwealth.” 

The last statement of May is based on the report of the Committee of Privileges 
>f the House of Commons which dealt with the cate of the detention of Captain 
Ramsay under Regulation 18-B of the Defence (General) Regulations, 1939. 
laptain Ramsay who had been detained under the said Regulation, urged before the 
Committee of Privileges that by reason of the said detention, a breach of the privi- 
eges of the House had been committed. This plea was rejected by the Committee 
>f Privileges. The Committee found that Regulation 18-B under which Captain 
Ramsay had been detained, had been made under section 1 (2) (<?) of the Emergency 
?owers (Defence) Act, 1939. It examined the question as to whether the arrest 
md detention of Captain Ramsay were within the powers of the Regulation and in 
tccordance with its piovisions ; and it was satisfied that they were within the powers 
>f the Regulation and in accordance with its provisions. The Committee then 
examined several precedents on which Captain Ramsay relied, and it found that 
whereas arrest in civil proceedings is a breach of piivilege, arrest on a criminal 
charge for an indictable offence is not. The Committee then examined the basis 
if the privilege and the reason for the distinction between arrest in a civil suit and 
irrest on a criminal charge. It appeared to the Committee that the privilege of 
'reedom from arrest originated at a time when English Law made free use of im- 
prisonment in civil proceedings as a method of coercing debtors to pay their debts ; 
and in order Co enable the Membeis of Parliament to discharge their functions effec- 
dvely, it was thought necessary to grant them immunity from such arrest, because 
they were doing King’s business and should not be hindered in carrying out their 
business by arrest at the suit of another subject of the King. Criminal acts, however, 
were offences against the King, and the privilege did not apply to arrest for such 
acts. In this connection, the Committee emphasised the fact that consideration of 
the general historv of the privilege showed chat the tendency had been to narrow 
its scope. The Committee recognised that there was a substantial difference bet- 
ween arrest and subsequent imprisonment on a criminal charge and detention with- 
out trial by executive order under the Regulation or under analogous provisions 
in the past. It, however, observed that they have this in common that the purpose 
of both was the protection of the community as a whole, and in that sense, 
arrest in the course of civil proceedings, on principle, was wholly different from arrest 
on a criminal charge or arrest for the purpose of detention. It is on these grounds 
that the Committee came to the conclusion that the detention of Captain Ramsay 
did not amount to any infringement of his privilege of freedom of speech. 

A similar question had arisen in India in 1952. It appears that in the early 
hours of the morning of the 27th May, 1952, Mr. V. G. Deshpandc, who was then a 
Member of Parliament, was arrested and detained under the Preventive Detention 
Act, 1950 ; the House was then in session ; and a question was raised that the said 
arrest and detention of Mr. Deshpande, when the House was in session, amounted to 
a breach of the privilege of the House. The question thus raised was referred to the 
Committee of Privileges for its report. On the 9th July, 1952, the report made by 
the said Committee was submitted to the House. The majority view of the Com- 
mittee was that the arrest of Mr. Deshpande under the Preventive Detention Act 
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did not constitute a breach of the privilege of the House. In coming to this conclu- 
sion, the majority view rested itself primarily on the decision of the Committee, of 
Privileges of the House of Commons in the case of Captain Ramsay. It is thus plain ' 
that the validity of the arrest of the petitioners , in the present proceedings cannot be 
effectively challenged by taking recourse to any of the provisions of Article 105, 
That is why Mr. Setalvad naturally did not and could not press his case under the 
said Article. . ’ ' , , , , V !. 


What then is the true legal character of the rights on which. Mr., Setalvad has 
founded his argument? They are not rights which can be properly described has 
constitutional rights of the Members of Parliament at all. The Articles on which 
Mr. Setalvad has rested his case clearly bring out this position. Article 79 deals 
with the constitution of Parliament and it has nothing to do with the individual 
rights of the Members of Parliament after they are elected. Articles 85 and 86 confer 
on the President the power to issue summons for the ensuing: session of Parliament, 
and to address either House of Parliament or both Houses as there in specified. There 
Articles cannot be construed to confer any right as such on individual Members or 
impose any obligation on them. It is not as if a Member of Parliament is bound to 
attend the session, or is under an obligation to be present in the House when the 
President addresses it. The context in which these Articles appear show that the 
subject-matter of these Articles is notjthe individual rights of the Members of Parlia- 
ment, but they refer to the right of the President to issue a summons for the ensiling 
session of Parliament or to address the House or Houses. , : ' 


Then as to Article 100 (1), what it provides is the manner in which questions 
will be determined ; and it is not easy to see how the provision that all questions shall 
be determined by a majority of votes of Members present and votine, can girt 
rise to a constitutional right as such. The freedom of speech on which Mr. Setalvad 
lays considerable emphasis by reference to Article 105 (1) and (2), is a part of the 
privileges of the Members oLthe House. It is no doubt a privilege of very great 
importance and significance, because the basis of democratic form of Government tf 
that Members of Legislatures must be given absolute fieedom of expression when 
matters brought before the Legislatures are debated. Undoubtedly, the McmbcK 
of Parliament have the privilege of freedom of speech, but that is only when _ thcy 
attend the session of the House and deliver their speech within the .chamber itself- 
It will be recalled that in Captain Ramsay’s case, what had been urged before the 
Committee of Privileges was that the detention of Captain Ramsay : had caused «• 
breach of privilege of his freedom of speech, and this plea was rejected by the Com- 
mittee. We arc, therefore, satisfied that on a close examination’ of the Articles Ofi 
which Mr. Setalvad has relied, the whole basis of his argument breaks dowv 
because the rights which he'calls constiti tional rights are rights accruirigto the Mem- 
bers of Parliament after they are elected, but they are not constitutional rights 
the strict sense, and quite clearly, they are not fundamental' rights at alb 1* 
be that sometimes in discussing the significance or importance of the ‘right -pi 
dom of speech guaranteed by Article 105 (1) and (2), it may have been described 
fundamental right ; but the. totality of- rights on which Mr. Setalvad relies cat®« 
claim the status of fundamental rights at all, and the freedom of speech 
so much reliance is placed, is a part of the privileges falling under Article 1 
.the plea that a breach has been committed of any of these privileges cannot, of 
be raisediin view efthe decision of the Committee of Privileges of the Hoitsc of le- 
mons to which we havq just referred. Besides, the freedom of’ speech to wm 
Article 105 (1) and (2) refer, would be available to a Member of Parliament v . 
he attends the session of the Parliament:'. If the oider ; of detention validly 
him from attending a session of Parliament, no occasion arises for the exercise ® • 
right of freedom of speech and no complaint can' be made that the said rigw.. ' 
been invalid! v invaded. - - . 1 : 

There is another aspect of this problem to which we would like to refer a* * 
Stage. Mr. Setalvad has urged that a Member of Parliament is entitled to 
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all his constitutional rights as such Member, unless he is disqualified and for the 
relevant disqualifications, he has referred to the provisions of Article 102 of die Consti- 
tution and sec-ion 7 of the Representation of the People Act. Let us take a case 
falling under section 7 ( b ) of this Act. It will be recalled that section 7 ( b ) provides 
that if a person is convicted of any offence and sentenced to imprisonment for not 
less than two years, he would be disqualified for membership, unless a period of five 
years, or such less period as the Election Commission may allow in any 
particular case, has elapsed since his release. If a person is convicted of an offence 
and sentenced to less than two years, clearly such conviction and sentence would 
not entail disqualification. Can it be said that a person who has been convicted 
of an offence and sentenced to suffer imprisonment for less than two years, is entitled 
to claim that notwithstanding the said order of conviction and sentence, he 
should be permitted to exercise his right as a legislator, because his conviction and 
sentence do not involve disqualification ? It is true that the conviction of a person 
at the enu of a trial is different from the detention of a person without a trial ; but 
so far as their impact on the alleged constitutional rights of the Members of Parlia- 
ment is concerned, there can be no distinct : on. If a person who is convicted and 
sentenced, has necessarily to forego his right of participating in the business ofjdie 
Legislature to which he belongs, because he is convicted and sentenced, it would 
follow that a person who is detained must likewise forego his right to participate in 
the business of the Legislature. Therefore, the argument that so long as the Mem- 
ber of Parliament has not incurred any disqualification, he is entitled to exercise his 
rights as such Member, cannot be accepted. 

Besides, if the right on which the whole argument is based is not a fundamental 
( right, it would be different to see how the validity of the Rule can be challenged on 
the ground that it permits an order of detention in respect of a Member of Parlia- 
ment and as a result of the said order the Member of Parliament cannot partici- 
pate in the business of Parliament. It appears that a similar question had arisen 
[before the Madras and the Calcutta H'gh Courts/and the decisions of these High 
' Courts are in accord with the view which we are inclined to take in the present pro- 
ceedings. In Pallalamarri Venkateswarlu v. The District Magistrate, Guntur and 
‘another 1 , it was held by a Division Bench of the Madras High Court that a Member 
of the State Legislature cannot have immunity from arrest in the case of a Pieventive 
‘Detention Order. Similarly, in the case of K. Amvda Nambiur In re 2 , it was held 
! by the Madras H'gh Court that once a Member of a Legislative Assembly is 
'arrested and lawfully detained, though without actual trial, under any Preventive 
'Detention Act, there can be no doubt that under the law as it stands, he cannot 
f be permitted to attend the sittings of the House. The true constitutional position 
(therefore, is that so far as a valid or-der of detention is concerned, a Member of 
^Parliament can claim no special status higher than that of an ordinary citizen and 
'is as much liable to be arrested and detained under it as any other citizen. 

i In Ansumali Majumdar v. The Stale*, the Calcutta High Court has elaborately 
•‘considered this point and has held that a member of the House of the Central or 
"State Legislature cannot claim as such member any immunity from arrest under the 
"'Preventive Detention Act. Dealing with the argument that a Member- of Parlia- 
Jiment cannot, by reason of his detention be prevented fiom exercising his rights 
[ms such Member, Harries, C.J., observed that if this argument is sound, it follows 
that persons convicted of certain offences and duly elected must be allowed to 
:'perform their duties and cannot be made to seivc their sentence during the life of a 
[•Parliament. We ought to add that in all these cases, the learned Judges took 
•-notice of the fact that freedom from criminal arrest was not treated as constituting 
It a pihilegc of the Members of the House of Commons in England. Therefore, 
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we are satisfied that Mr. Setalvad is hot right in contending that Rule 30 (l) (i) 
is invalid. : . 

,It now remains to consider the other grounds on which Mr’ Chatterjee has 
challenged the validity of the impugned orders of detention. The first contention 
raised by Mr. Chatterjee is that the Presidential Order itself is invalid. This Order 
has been issued in accordance with the provisions of Article 77 (2) of the Consti- 
tution. Mr. Chatterjee, however, contends that the Order issued by the President 
by virtue Of the power conferred on him by Article 359 ( 1) is not an executive action 
of the Government of India and as such Article 77 would not apply. We are not 
impressed by this argument . In our opinion, Article 77 (2) which refers to order 
and other instruments made and executed in the name of the President is wide 
enough to include the present Order. 

Besides, it is significant that Article 359 (3) itself requires that every order made 
under clause (1) shall, as soon as may be after it is made, be laid before each House, 
of Parliament ; and it is not alleged that this has not been done. In fact, Mr. 
Chatterjee did not seriously press this point. 

The next contention raised by Mr. Chatterjee is that the present detention 
of the two petitioners is invalid inasmuch as the orders of detention passed in both 
•the cases directed that the petitioners, should be detained in the Central Jail , 
Tiruchirapalli, whereas both of them have been detained throughout in the Central 
Jail, Cuddalore. Mr. Chatterjee’s grievance is that it is not shown that a proper 
order had been passed changing the place of detention of the petitioners from 
Tiruchirapalli to Cuddalore. 

The Plea has been met by the counter-affidavit filed on behalf of the Govern- 
ment of Madras on the ground that the original orders of detention indicating that 
the petitioners should be detained in the Central Jail, Tiruchirapalli, were modi- 
fied by Government by a later Order fixing the venue of detention as the Central 
Jail, Cuddalore, for reasons of security. The counter-affidavit did not indicate , 
the date on which this Order was passed, and that left an element of ambiguity. 
At the hearing of these petitions, however, the learned Counsel appearing for the 
■ Government of Madras has produced before us an abstract from the Madras 
Government Gazette giving all the details, about this order. It appears that this 
later Order was passed on 30th December, 1964, and it purported to modify all 
the orders stated in the preamble j amongst these orders arc the orders of detention 
passed against both the petitioners. Therefore, it is clear that by virtue of the powers • 
conferred on it by Rule 30 \4) the Government of Madras had changed the venue 
of the petitioners’ detention ; and so, there is no substance in the argument that their 
detention in the Central Jail, Cuddalore, is illegal. , , 


Mr. Chatterjee’s main contention against the validity of the orders of detention, 
however, is in regard to the alleged malafides in the said orders. He argues that the 
impugned orders have been passed by the Government of Madras mala fide for the 
purpose of stifling the political activities of the petitioners which appeared to the 
Government of Madras to be inconvenient. These orders have been passed for 
that ulterior purpose and not for the purpose set out in the orders of detention. 
Besides, it is Urged that the Chief Minister of Madras passed there orders without 
satisfying himself that it was necessary to issue them. He was influenced by what 
the Union Home Minister had already decided in regard to the petitioners. It 
is not as a result of the satisfaction of the Chief Minister himself that the petitioners 
had been detained orders of detention have been passed against the petitioners 
solely because the Union Home Minister was satisfied that they should be detained. 
That, in substance, is the grievance made before us by Mr. Chatterjee against the 
validity of the impugned orders of detention. 

It appears that the Union Home Minister made certain statements ir. his broad- 
cast to the Nation from the All India Radio on 1st January', 1965 and in reply to a 
debate on the Budget Demands of the Ministry of Home Affairs in the Lok Sabha 
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on 27th April, 1965. This is what the Union Home Minister is reported to have 
said in his broadcast : — 

“ As you arc aware, a number of leaders and active workers of the Left Communist Party of India 
liavc been detained during die last three days. We have had to take tin's step for compelling reasons 
Tor internal anti external security of the country. It is painful to us to deprive nny citizen of this free 
country of his liberty and it is oqly after the most careful thought that we have taken this action. ’’ 

This very disngrecblc decision was taken after giving the most serious thought to all that was 
at slake. 

We came to the conclusion that we would be taking a serious risk with the external and internal 
security of the country if we did not act immediately. ” 

This is wlmt the Union Home Minister is reported to liavc said in the Lok 
Sablia : 

“ It is a matter of regret to me that I have hnd to make myself responsible for throwing into prison 
n fnirly large number of citizens of this country. 

I look into the ease personally. I may say that it may be that some error may have occurred 
here and there ; that test has to be satisfied. We liavc to make sure that it is because of our clear 
appreciation of the activities which we may call Pro-Chinese, disloyal activities, subversive activities, 
one way or another, that we liavc to resort to this kind of action. If on any person, any detenu on his 
part, it can be said that there was a mistake made, that he actually is not Pro-Chinese and lie is a loyal 
citizen of the country, I personally am prepared to look into each ease and again satisfy myself that no 
wrong hns been done or no injustice hns been done. ” 

For the purpose of dealing with the present petitions, we arc assuming that the peti- 
tioners can rely upon these two statements. The learned Additional Solicitor- 
General no doubt contended that these statements were not admissible and relevant 
and had not been duly piovcd ; besides, according to him, some of the statements 
produced were also inaccurate ; even so, he was prepared to argue on the basis 
that the said statements can be considered by us, and so, we have not thought it 
necessary to decide the question about the relevance or admissibility or proof of 
those statements in the present proceedings. 

In appreciating the effect of these two statements, it is necessary to refer to the 
statements made on affidavit by the Chief Minister of Madras and the Chief Secre- 
tary to the Government of Madras respectively. This is what the Chief Ministci 
of Madras has stated on oath 

“ Consequent upon the outbreak of hostilities between China and India and declaration or Emer- 
gency it was necessary for the Government of India and the various States to watch carefully the move- 
ments and activities of those persons, who either individually or as part or any group, were acting or 
likely to act in a manner prejudicial to the safety of India and the maintenance of public order. The 
Communist Party of India was rift into two factions and the; faction known ns the Left Communist 
Parly of India, which came to be known as the Pro-Peking faction, had particularly to he watched. 
The question of detaining persons belonging to this faction and who were also active, was engaging 
the attention of the Governments and was also discussed at the Chief Ministers’ Conference. Our 
sources of intelligence continued to maintain a watch over the movements and activities of these indi- 
viduals. The Communist Party of India being an All India Organisation with a wide net work, the 
question of detention had necessarily to be considered on a National level, so tiiat a co-ordinated and 
concerted notion may be taken. It Was in this context that the Central Government communicated 
with the State Government. 

I submit that I ordered the petitioners in the above petitions to be detained, on 29th December 
196.1. The petitioners arc also known to me and their detention was ordered on my personal satisfac- 
tion that it was necessary. My satisfaction was both on the general question ns to the need for detain- 
ing persons like the petitioner and on the individual question namely whether the petitioner was one 
juch, whose' detention was necessary.” 

The Chief Secretary’s affidavit is on the fame lines. 

On these statements, the question -which falls to be decided is : is it shown by 
the petitioners that the impugned orders of detention w’crc passed for an ulterior 
purpose, or they have been passed by the Chief Minister of Madras without satis- 
fying himself, merely because the Union Home Minister thought that the petitioners 
should be detained. It is not disputed that if the Union Home Minister wanted 
to make an order detaining the petitioners, he could have made the order himself. 
But the contention is that the orders, in fact, have been made by the Government 
SCJ— 37 
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of Madras, and it is, therefore, necessary to consider whether the Chief Minister 
of Madras satisfied himself or not. 

In dealing with these pleas, we cannot ignore the fact that the question about. . 
detaining the petitioners formed part of a larger question about the attitude which. • 
the Government of India and the State Governments should adopt in respect of 
the activities of the Party to which the petitioners belong. This Party is known as 
the Left Communist Party of India which came to be known as the Pro-Peking 
faction of the Communist Party. It is, therefore, not surprising that this 
larger issue should have been examined by the Union Home Minister along with 
the Chief Ministers of the States in India. The sources of intelligence available to 
the Government of India had given it the relevant information. Similarly, the 
sources of information available to the Governments of different States had supplied 
to their respective States the relevant information about the polictical activiticsof 
the Left Communist Party of India. Having considered these reports, 'the Union 
Home Minister and the Chief Ministers came to certain decisions in regard to the 
approach which should be adopted by them in respect of the Left Communist Party 
in view of the Emergency prevailing in the country. This general decision naturally " 
had ho direct relation to any particular individuals as such. The decision in regard 
to the individual member's of the Left Communist Party had inevitably to be left 
to the State Governments or the Union Government according to -their discretion. 
It is conceded that the Union Government has in fact issued orders of detention, 
against as many as 140 members of the Left Communist Party of India, whereas 
different orders of detentionhave been passed by different State Governments against, 
members of the Left Communist Party in their respective States. It is in the back- 
ground of this position that the statements of the Union Home Minister as well as . 
those of the Chief Minister of Madras have to be considered. 

Thus considered, we do not see any justification for the assumption that the, 
detention of the petitioners was ordered by the Chief Minister of Madras without 
considering the matter himself. Indeed, it is not denied that the Chief Minister 
knows both the petitioners and he has stated categorically that he examined the 
materials in relation to the activities of the petitioners and he was satisfied that it was 
necessary to detain them. We see no reason whatever why this clear and unambi- 
guous statement made by the Chief Minister of Madras should not be treated as true. 
As the Chief Minister states in his affidavit, his satisfaction was both on the general 
question as to the need for detaining persons like the petitioners, and oh the indivi- 
dual question of each one of them. In this connection, it is obvious that when the 
Union Home Minister spoke in the first person plural, he was speaking for the 
Union Government and the State Governments as well, and when he spoke in the 
first person singular, he was referring to cases with which he was concerned as the 
Union Home Minister, and that would take in cases of persons whose detention has 
been ordered by the Union Government. There is, therefore, no inconsistency or 
conflict between the statements of the Union Home Minister and the affidavit of 
the Chief Minister of Madras. That being so we arc satisfied that there is no sub- 
stance in the grievance made by Mr. Chatterjce that the impugned oidcrs of 
detention passed against the petitioners were made either mala fide or without 
the proper satisfaction of the detaining authority. 

In-the result both the writ petitions fail and arc dismissed. 

V. K. * Petitions dismissed . . , 


285 


M * M. P ARIKH V. NAVANAGAR TRANSPORT & IND., LTD. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction) 

Present J.C. Shah, V. Ramaswami and V. Bhargava, JJ. 
M.M.Parikh, Income-tax Officer, Special Investigation Circle ‘B’, 

Ahmedabad . . Appellant .* 

v. 

Navanagar Transport and Industries Ltd. and another . . Respondents. 

Narayan Investment Trust Private Ltd. etc. and others . . Interveners. 

Income-tax Act, 1922 (XI of 1922), section lh-A ( after amendment in 1955) and section 34 (3) 
— Undistributed income — Profits of company — Declaration of dividend below statutory percentage — 
Order imposing additional super-tax under section 23 -A — Whether an ordei of assessment— Bar of 
limitation under section 34 (3) — Whether applies to such an order. 

At the annual general meeting held on 4th December, 1957, the assessee-company declared 
Rs. 8,767 as dividend payable to the shareholders for the year ending 31st March, 1957. The Income- 
tax Officer determined the taxable income of the assessee-company for the assessment year 1957-58, 
at Rs. 1,10,769. Since the dividend declared by the assessee-company was less than the statutory 
percentage of its total income as reduced by the taxes specified in clauses (a) and (b) of sub-section 
(1) of section 23-A of the Indian Income-tax Act, 1922, the Income-tax Officer issued a notice on 
15th November, 1961, calling upon the assessee-company to show cause why an order under section 
23-Ashouldnotbemadefortheassessmentyearl957-58andsubmittedtherecord to the Inspecting. 
Assistant Commissioner seeking permission under sub-section (8). The assessee-company then 
applied to the High Court under Article 226 of the Constituti on for a wri t of mandamus restraining 
the Income-tax Officer from giving effect to the said notice. The High Court held that an order 
under section 23-A after its amendment by the Finance Act, 1955 was an “ order of assessment” 
to which the period of limitation prescribed by section 34 (3) applied and since such an order cannot 
be made after the expiration of four years frcm the end of the assessment year 1957-58 the proceed- 
ings initiated against the assessee-company in respect of the assessment year 1957-58 after 31st 
March, 1962 was without jurisdiction. On appeal to the Supreme Court, 

Held, that an order under section 23-A after amendment in 1955 is not an order of assessment - 
Section 23-A does not use the expression “ assessment” in the body of clause (1) ; and to the title of 
the section after it was amended, vie., “ Power to assess companies to super-tax on undistributed 
income in certain cases” it is impossible to give any exalted meaning so as to convert what is an order 
directing payment of tax into an order of assessment within the rreanirg of section 24 (3). 

Every order which contemplates computation of income for determiraticn of the amount of 
tax payable is not an order of assessment within the meaning of the Act ; nor does prescribing of 
procedure for determining and imposing tax liability make it an order of assessment. 

The Income-tax Act contemplates making of diverse orders by the Income-tax Officers directing 
payments of sums of money by tax-payers which are of the nature of orders for payment of tax, but 
which are still not orders of assessment. The salient feature of these orders is that the liability to 
pay tax arises not from the charge created by the statute, but from the order of the Income-tax 
Officer. 

There is a vital difference between the assessment of tax under section 23 and imposition of 
liability under section 23-A. Taxability quantified by an order tinder section 23 is a charge statu- 
torily imposed by sections 3 and 4 of the Act. It is true that the statutory liability is, till the last dale 
of the year of account, ambulatory, but the charge is still a statutory charge onincome. The function 
of the Income-tax Officer is to compute the taxable income and to crystallize the charge on the taxable 
income. Under section 23-A there is no statutory charge in respect of additional super-tax and the 
liability is imposed by the order of the Income-tax Officer. Source of the liability to pay additional 
super-taxis not in sections 3 and 4 of the Act ; it lies in and arises out of the order of the Income-tax. 
Officer. 


C.A. No. 1082 of 1965. 


1st November, 1966. 
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The provisions of section 23-A have to be construed as they stood before the Act of 1961 . 
-was enacted, and the mere fact that the Legislature has chosen to specify a period of limitation for 
makingjin order imposing liability under section 104 of the Act of 1961 upon a company which ' 
has failed to distribute the statutory percentage of its distributable income will not justify an 
inference that such a period of limitation was implicit in the previous ■ Act. 

Appeal from the Judgment and Order dated the 21st February, 1964, of the" 
•Gujarat High Court in Special Civil Application No ; 802 of 1962. .. 


S.V. Gupte, Solicitor-General of India (N. D. Karkhanis and R.N. Sachthey, 
Advocates, with him), for Appellant. 


S.T. Desai, Senior Advocate (K. R. Chaudhuri, Advocate, with him), for' 
Respondents. 

R. Venkataraman, and R. GopaJakrishnan, Advocates, for Intervener No. 1. 

S. P. Mehta, D. Pal, and D.N. Gupta, Advocates, for Intervener No. 2. 

D. Pal and D.N. Gupta, Advocates, for Intervener No. 3. 


R. GopaJakrishnan, Advocate ^(S. Swaminathan, Advocate, with him), for 
Intervener No. 4. 


The Judgment of the Court was delivered by 

Shah, J. — M/s. Navanagar Transport & Industries Ltd.— hereinafter called 
•“ the assessee” — is acompanyin which “ the public are not substantially interested” 
within the meaning of section 23-A of the Indian Income-tax Act, 1922. At the 
.annual general meeting held on 4th December, 1957, the company declared 
Rs. 8,767 as dividend payable to the shareholders for the year ending 31st March, 
1957. The Income-tax Officer, Special Investigation Circle, Ahmedabad, determined 
the taxable income of the assessee for the assessment year 1957-58 at Rs. 1,10,769. 
Since the dividend declared by the company was less than the statutory percentage 
•of the total income of the company, as reduced by the taxes specified in clauses (fl) 
and ( b ) of sub-section (1) of section 23-A, the Income-tax Officer issued a notice on 
15th November, 1961 calling upon the assessee to show cause why an order under 
section 23-A should not be made for the assessment year 1957-58 and submitted 
the record to the Inspecting Assistant Commissioner seeking permission under 
.-sub-section (8). The assessee then applied to the High Court of Gujarat under 
Article 226 of the Constitution for a writ of mandamus restraining the Income-tax 
•Officer from giving effect to the notice under section 23-A against the assessee. 

The High Court held that an order under section 23-A of the Income-tax Act, 
1922, after its amendment by the Finance- Act, 1955, is an “ order of assessment” 
to which the period of limitation prescribed by section 34 (3) applies and since such 
an order cannot be made after the expiration of four years from the end of the assess- 
ment year 1957-58 the proceedings initiated against the assessee in respect of the 
.assessment year 1957-58 after 31st March, 1962 was without jurisdiction. The 
Income-tax Officer has appealed to this Court with certificate granted by the High 
Court. 

Second 23-A has undergone changes from time to time. Before it was amend- 
ed by the Finance Act, 1955, section 23-A enacted that where the Income-tax 
•Officer is satisfied, that the dividends distributed by the company are less than sixty 
per cent, of the assessable income of the company as reduced by the income-tax 
and super-tax payable by the company, he shall make an order (except in certain . 
-circumstances specified) that the undistributed portion of the assessable income of 
the company computed for income-tax purposes as reduced by the income-tax and . 
.super-tax in respect thereof be deemed to have been distributed as dividends among 
the shareholders and thereupon the proportionate share of each shareholder shall 
be included in the total income of each shareholder for the purpose of assessing 
his total income. Before an order under section 23-A, as it then stood, became 
•effective, two steps had to be taken — (i) an order had to be madethat the undistri- 
buted portion ofthe assessable income of the company shall be deemed to have been 
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distributed as dividends among the shareholders ; and (ii) the deemed income of 
each shareholder had to be included in the total income of such shareholder for the 
purpose of assessing his total income. An order declaring that the undistributed 
portion of the income shall be deemed to have been distributed was not an order of 
assessment : the order of assessment was made only when the Income-tax Officer 
took action against each shareholder for bringing the deemed income of each share- 
holder to tax in his individual assessment. The Legislature did not provide any 
period of limitation for making an order declaring that the undistributed portion 
of the income shall be deemed to be distributed as dividends. But since the order 
had to be followed up in the assessments of the shareholders individually, the order 
would, if made, be ineffective, if it was not made within the period prescribed by 
section 34 (3) : see Commissioner of Income-tax, Bombay City I v. Robert J. Sas 
and others' 1 . The procedure for bringing to tax undistributed income of companies 
which distributed less than the statutory percentage of its total income was clumsy 
and dilatory. Before tax could be recovered, enquiry had to be made into the 
matters referred to in section 23-A (1) and also whether the company was one in 
which the public were not substantially interested, and after the order was made, 
each individual shareholder had to be separately assessed in respect of the deemed 
income. 

The Legislature by the Finance Act, 1955, altered the scheme for imposition 
and collection of tax. Section 23-A as amended by the Finance Act, 1955, read 
as follows : 

“ (1) Subject to the provisions of sub-sections (3) and (4), where the Income-tax Officer is 
satisfied that in respect of any previous year the profits and gains distributed as dividends by any 
company within the twelve months immediately following the expiry of that previous year are less 
than sixty per cent, of the total income of the company of that previous year as reduced by — 

(a) the amount of income-tax -and super-tax payable by the company in respect of its total 
income, but excluding the amount of any super-tax payable under this section ; 

C b ) the amount of any other tax levied under any law for the time being in force on the 
company by the Government or by a local authority in excess of the amount, if any, which has been 
allowed in computing the total income ; and 

(c) in the case of a banking company, the amount actually transferred to a reserve fund 
under section 17 of the Banking Companies Act, 1949 (X of 1949) ; 

the Income-tax Officer shall, unless he is satisfied that, having regard to losses incurred by the 
company in earlier years or to the smallness of the profits made in the previous year, the payment 
of a dividend or a larger dividend than that declared would be unreasonable, make an order in 
writing that the company shall, apart from the sum determined as payable by it on the basis of the 
assessment under section 23, be liable to pay super-tax at the rate of four annas in the rupee on the 
undistributed balance of the total income of the previous year, that is to say, on the total income 
reduced by the amounts, if any, referred to in clause (a), clause (b) or clause (c) and the dividends, 
actually distributed, if any : 

Provided that — 

(a) in the case of a company whose business consists wholly or mainly In the dealing in or 
holding of investments ; and 

(b) in the case of any other company where the reserves (including the amounts capitalised 
from the earlier reserves) representing accumulations of past profits which have not been the subject 
of an order under this sub-section, exceed either the aggregate of — 

(i) the paid-up capital of the company exclusive of the capital, if any, created out of its. 
profits and gains which have not been the subject of an order under this sub-section, and 

(ii) any loan capital which is the property of the shareholders, or the actual cost of the fixed 
assets of the company, whichever of these is greater, 

this section shall apply as if for the words ‘ sixty per cent, of the total income’, wherever they occur, 
the words, ‘ the whole of the total income’ had been substituted. 

(2) No order under sub-section (1) shall be made — 

(i) in the case of a company referred to in clause (a) of the proviso to that sub-section, which 
has distributed not less than ninety per cent, of its total income as reduced by the amounts, if any, 
referred to in clause (a), clause (b) or clause (c) of that sub-section, or 
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(ii) in the case of any other company which has distributed not less than fifty-five per cent " 

of its total income as reduced . by the amounts, if any, aforesaid, or . 

(iii) in any case where according to the return made by a company under section 22, it has 
distributed not less than sixty per cent, of its total income as reduced by the amounts, if any, . afore- 
said, but in the assessment made by the Income-tax Officer under section 23 a higher total incomeis 
arrived at, and the difference in the total income does not arise out of the application of the proviso 
to section 13 or sub-section (4) of section 23 or the omission by the company to disclose its 
total income fully and truly, 


unless the company, on receipt of a notice from the Income-tax Officer that he proposes to make 
such an order, fails to make within three months of the receipt of such notice a further distribution 
of Its profits and gains so that the total distribution madeis not less than sixty percent, of the total 
income of the company of the relevant previous year as reduced by the amounts, if any, aforesaid. 

(3) Where on an application presented to him in this behalf by a company within the period 
of twelve months referred to in sub-section (1) or within the period of three months referred to in 
sub-section (2), the Commissioner of Income-tax is satisfied, having regard to the current require- 
ments of the company’s business or such other requirements as may be necessary or advisable for 
the maintenance and development of that business, the declaration or payment of a dividend ora 
larger dividend than that proposed to be declared or paid would be unreasonable, he may reduce, 
the amount of the minimum distribution required of that company under sub-section (1) to such 
figure as he may consider fit and further determine the period within which such distribution should 
be made. 


* * * j;: * » 

The principal change made by the amendment was that in the conditions pres- 
■cribed by the section, the company and not the shareholders were made liable to 
pay tax, and fo rthat purpose the procedure was rationalized. The original scheme 
■which contemplated two orders — one against the company and the other against 
■each individual shareholder was replaced by the imposition of tax liability upon tlic 
■company, on the Income-tax Officer being satisfied about the existence of preliminary 
■conditions which attracted liability to additional super-tax. 

By the Finance Act XXVI of 1957 the section was further modified. Sub- 
sections (1) and (2), insofar as they are material, were substituted by the following 
sub-sections : 

“ (1) Where the Income-tax Officer is satisfied that in respect of any previous year the profits , 
■and gains distributed as dividends by any company within the twelve months immediately follow- 
ing the expiry of that previous year are less than the statutory percentage of the total income of the 
company of that previous year as reduced by — 

(a) the amount of income-tax and super-tax payable by the company in respect of its total 
income, but excluding the amount of any super-tax payable under this section ; 

(b) the amount of any other tax levied under any law for the time being in force on the 
■company by the Government or by a local authority in excess of flic amount, if any, which has been 
•allowed in computing the total income ; and 

(c) in the case of a banking company, the amount actually transferred to a reserve fund under ■ 
section 17 of the Banking Companies Act, 1949 : 

ithe In-om'-tax Officer, shall, unless he is satisfied that having regard to losses incurred by the com- 
pany in earlier years or to the smallness of the profits made in the previous year, the payment of a 
dividend or a larger dividend than that declared would be unreasonable, make an order in writing 
that the company shall, apart from the sum determined as payable by it on the basis of the assess- 
ment under section 23, be liable to pay super-tax at the rate of fifty per cent, in the case of a com- 
pany whose business consists wholly or mainly in the dcaliDgin or holding of investments, and at 
the rate of thirty-seven per cent, in the case of any other company, on the undistributed balance. of 
ithe total income of the previous year, that is to say, on the total income reduced by the amounts, 

Sf any, referred to in clause (a), clause (6) or clause (c) and the dividends actually distributed, if any. 

(2) No order under sub-section (!) shall be made, — 

(i) in the case of a company whose business consists wholly or mainly in the dealing in or 
-holding of investments which has distributed not less than ninety per cent, of its total income as 
.reduced by the amounts, if any, referred to in clause (a), clause (b) or clause (c) of sub-section (1) ; or 

i (ii) in the case of any other company whose distribution falls short of the statutory percen- 
tage by not more than five per cent, of its total income as reduced by the amounts, if any, afore- 
said ; or 

(iii) in any case where according to the return made by a company under. section 22.it has 
[distributed not less than the statutory percentage of its total but in the assessment made by the 
jrnnome-tax Officer under section 23 a higher total income does not arise out of the application . 
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of the proviso to section 13 or sub-section (4) of section 23 or the omission by the company to 
disclose its income fully and truly; 

Unless the company, on receipt of a notice from the Income-tax Officer, that he proposes to make 
such an order, fails to make within three months of the receipt of such notice a further distribution 
of its profits and gains, so that the total distribution made is not less than the statutory percentage 
of the total income of the company as reduced by the amounts, if any, aforesaid.” 

Sub-sections (3) to (7) of section 23-A as introduced by the Finance Act, 1955, 
were omitted. By this amendment, the scheme for imposing liability for payment 
■of additional super-tax was not altered. 

It was urged before the High Court and the argument appealed to the High 
•Court, that an order under section 23-A as amended by the Finance Act, 1955, and 
as further modified by the Finance Act, 1957, by the Income-tax Officer directing 
payment of additional super-tax was an order of assessment which could only be 
made before the expiry of the period of limitation prescribed by section 34 (3) of 
the Income-tax Act, 1922. In support of this view, it was said that the expression 
“ assessment” used in the Indian Income-tax Act, 1922, has different meanings in 
the context in which it occurs: sometimes it is used as meaning computations of 
income, sometimes as determination of the amount of tax payable, and sometimes 
the procedure for imposing liability upon the taxpayer. Reliance in this behalf 
was placed upon the judgment of the Privy Council in Commissioner of Income-tax, 
Bombay Presidency & Aden v. Khemchand Ramdas 1 . But section 23-A does not 
use the expression “ assessment” in the body of clause (1) : and to the title of the 
section after it was amended, viz., “Power to assess companies to super-tax on 
undistributed income in certain cases”, it is impossible to give any exalted meaning 
so as to convert what is an order directing payment of tax into an order of assess- 
ment within the meaning of section 34 (3) of the Indian Income-tax Act, 1 922. Every 
order which contemplates computation of income for determination of the amount 
of tax payable is not an order of assessment within the meaning of the Act : nor 
does prescribing of procedure for determining and imposing tax liability make it an 
order of assessment. The Income-tax Act contemplates making of diverse orders 
by Income-tax Officers directing payments of sums of money by taxpayers which 
are of the nathre of orders for payment of tax, but which are still not orders of assess- 
ment. For instance, under section 18-A (1) the Income-tax Officer is entitled to 
direct advance payment of tax. An order may also be made under section 35 (9) 
where the Income-tax Officer is satisfied that the income-tax payable by a company 
on its profits and gains out of which the company has declared a dividend, has not 
been paidwithin three years after the financial year in which the dividend was declared, 
he may proceed to recompute the amount by reducing it in the same proportion as 
the amount of income-tax remaining unpaid by the company bears to the amounts of 
income-tax payable by it on such profits and gains. Similarly, under sub-section 
(10) of section 35, before it was deleted by the Finance Act, 1959, where a rebate of 
income-tax was allowed to a company on a part of its total income and subsequently 
the amount on which the rebate of income-tax was allowed was availed of by the 
company, for declaring dividends in any year, the Income-tax Officer had to 
recompute the tax by reducing the rebate originally allowed. Again by section 35 (1 1), 
as added by the Finance Act of 1958, development rebate in respect of a ship, machi- 
nery or plant under section 10 (2) (vi-6) could be deemed to have been wrongly 
allowed if the ship, machinery or plant was sold or otherwise transferred, of the 
amount credited to the reserve account under that clause was diverted for another 
purpose within ten years, and the Income-tax Officer had to recompute the income, 
and levy tax on the footing of such recomputed income. In each of these cases 
there is computation of income, determination of tax payable and procedure is 
prescribed for imposing liability upon the taxpayer. But still these are not orders of 
assessment within the meaning of section 23. The salient feature of these and other 
orders is that the liability to pay tax arises not from the charge created by statute, 
but from the order of the Income-tax Officer. 


1. (1938) 2 M.LJ. 115: L.R. 65 I.A. 236: A.I.R. 1938 P.C. 175. 
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:• The argument that section. 23-A is a self-contained section imposing liability 
to pay additional super-tax does not convert that section into one for assessment of- 
tax. There is undoubtedly a hearing. before liability is imposed for payment of addi* 
f tonal super-tax ; there is declaration of liability and the liability is determined in the 
manner prescribed by the section. That there is, as was argued before this Court, : 
“a considerable parallel between sections 23 and 23-A” will not justify the assumption 
that what is done by an order under section 23-A as amended is. assessment of, tax ' 
liability. There is however a vital difference between the assessment of tax under’ 
section 23 and imposition of liability under section 23-A. Tax liability quantified 
by an order under section 23 is a charge statutorily imposed by sections 3 and 4 
of the Act. It is true that the statutory liability is, till the last day of the year of 
account, ambulatory, but the charge is still a statutory charge on income. The func- 
tion of the Income-tax Officer is to compute the taxable income and to crystallize the 
charge on the taxable income. Under section 23-A there is no statutory charge in 
respect of additional super-tax and the liability is imposed by the order of the Income- ; 
tax Officer. Source of the liability to pay additional super-tax is not in sections , 
3 and 4 of the Act : it lies in and arises out of the order of the Income-tax Officer. 
Before imposing liability for additional super-tax, the Income-tax Officer lias to 
determine whether the company is one to which the provisions of section 23-A 
apply ; he has also to determine whether the company has distributed within twelve 
months immediately following the expiry of the previous year the statutory percent- 
age of the total income of the company as reduced by the taxes and levies prescribed 
therein ; he has also to determine whether, having regard to the loss incurred by the 
company in the earlier years or to the smallness of the profits made in the previous 
year, the payment of a dividend or a larger dividend than that declared would be ■ 
unreasonable. It is after making these enquiries that the Income-tax Officer may 
make the order directing payment of additional super-tax at the rates prescribed. 
The process to be followed is not the process of assessment, but of determining whe- 
ther the liability should be charged and imposed. For that purpose the company is , 
given a right to explain the reasons for failure to distribute the statutory percentage 
of profits as dividends. In certain special circumstances contemplated by sub- 
section (2) of section 23-A, the order imposing tax liability cannot be made , 
unless the company after receiving a notice from the Income-tax Officer that he 
proposes to make such an order fails to make within three months of the order - 
further distribution of its income so that the total distribution made is not less than ,’ 
the statutory percentage of the total income of the company of the relevant previous 
year as reduced by the amounts, if any, aforesaid. Provision was also made in 
sub-section (3) inserted by the Finance Act of 1955 authorising the Commissioner of 
Income-tax to reduce the amount of minimum distribution required of a company, 
if having regard to the current requirements of the company’s business or such 
other requirements as may be necessary, or advisable for the maintenance or develop- 
ment of the business, the declaration or payment of a dividend or a larger dividend 
than that proposed to be declared was unreasonable. 


, It was urged that under the Indian Income-tax Act XLIII of 1961 the Parliament 
has prescribed by section 106 for making an order under section 104 (of which the, 
scheme Is similar to the scheme of section 23-A as amended) a period of* limitation. ; 
Section 106 of the Income-tax Act, 1961, provides that no order under section 104 
shall be made after the expiry of four years from the end of the assessment year - 
relevant to the previous year referred to in sub-section (1) of that section, or after 
the expiry of one year from the end of the financial year in which the assessment or, 
re-assessment of the profits and gains of the previous year aforesaid is made, which- , 
ever is later. But the provisions of section 23-A have to be construed as they stood 
before the Act of 1961 was enacted, and the mere fact that the Legislature has chosen 
to specify a period of limitation for making an order imposing liability under section . 
104 of the Act of 1961 upon a company which lias failed to distribute the statutory , 
percentage of its distributable income will not justify an inference that such a 
period of limitation was implicit in the previous Act. - 
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Section 23-A, before it was amended by the Finance Act, 1955, was undoubtedly 
procedural : Commissioner of Income-tax, Bombay City I v. Afco ( Private ) Ltd. 1 . 
Section 23-A (1), after it was amended by the Finance Act, 1955, provides within, 
itself machinery for imposition of liability to pay additional super-tax, but it has not • 
on that account been made a charging section. A charge to tax arises under sections- •*• 
3, 4 and 55 of the Act for payment of income-tax and super-tax and not under 
section 23-A. 

Some additional indication which supports the view which we have expressed' 
is furnished by sections 30 and 31 of the Indian Income-tax Act. Section 30 provides 
for appeals from certain specified orders of the Income-tax Officer to the Appellate 
Assistant Commissioner. Under section 3.) an assessee denying his liability to 
be assessed under the Act may appeal against the order of assessment. If the assessee- 
is a company it may also appeal against an order made under section 23-A (1) under 
section 30. If an order under section 23-A were to be regarded as an order of assess- 
ment, it was plainly unnecessary to retain, after the amendment by the Finance Act, 
1955, the right to appeal against the order made under sub-section (1) of section 23-A 
by an independent clause. It is true that by section 20 (4) of the Finance Act, 1955 
it was expressly enacted that the provisions of section 23-A of the Income-tax Act 
as in force immediately before 1st April, 1955, shall continue to apply to a company 
in respect of whiclfprofits and gains of the previous year relating to the assessment 
year prior to the assessment year ending 31st March, 1956, and also to its share- 
holders referred to in sub-section (1) of section 23-A as then in force in respect of 
their appropriate previous years, and this necessitated that the right to appeal against 
the order under section 23-A before it was amended be preserved. But there is 
nothing in section 30 which indicates that the reference to the right of appeal was 
restricted to orders under section 23-A, before the Act was amended by the Finance 
Act, 1955, and that it did not refer to an order’made under section 23-A (1) after 
that clause was amended. The specific clause relating to the right of appeal reserved 
against the order under sub-section. (1) of section 23-A is general, and confers a 
right of appeal against the order passed under sub-section (1) of section 23-A before 
it was amended by the Finance Act, 1955, and also under section 23-A after it was 
amended. There is no such reservation of the nature suggested by Counsel for the 
assessee, and we see no reason to hold that the Legislature intended to make such 
a reservation and did not expressly so provide. 

Under sub-section (2) of section 30 different periods of limitation for filing 
appeals against various orders under the Income-tax Act are prescribed. Against 
an order of assessment, an appeal lies within 30 days from the date of receipt of 
notice of demand objected to, and against an order under section 23-A an appeal 
lies within 30 days from the intimation of an order under that section. The Act- 
does not call the order under section 23-A (1) for payment of additional super-tax 
a notice of demand. If the argument that an order under section 23-A, after it was- 
amended, is an order of assessment evidently the period of limitation covered by the 
first clause, namely, thirty days from the receipt of notice of demand will apply.* It 
could not have been intended that the right of appeal could be exercised either within, 
thirty days from the date on which an order under section 23-A was intimated or 
within thirty days from the date of receipt of notice of demand . Similarly, section 3 1 
which deals with the right of appeal from an order of assessment to the Appellate 
Assistant Commissioner, provides by sub-section (3) that in disposing of an appeal 
the Appellate Assistant Commissioner may,' in the case of an order of assessment — 

(a) confirm, reduce, enhance or annul the assessment or (b) set aside the assessment 
and direct the Income-tax Officer to make a fresh assessment after making such 
farther inquiry as the Income-tax Officer thinks fit, or the Appellate Assistant Com- 
missioner may direct, etc.., and in the case of an order under sub-section (1) of section 
23-A under clause (d) confirm, cancel or vary such order. If an order under sub- 
section (1) of setion 23-A was an order of assessment even after the Act was amend- 
ed it was unnecessary to retain clause (d) in that form. 

1. (1963) 1 1.T.J. 175 : (1963) 1 S.C.J. 271. 

S C 1—38 
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The right to prefer, an appeal could obviously be exercised both against an - 
•order under .section 23-A before it was amended and after it was amended. Since 
tne Legislature has not chosen to make suitable amendements to restrict the right of : 
■appeal only- t<y those cases where the right is exercised against an order declare 
ingthat the undistributed portion of the income shall, be deemed to be distributed,, 
it may reasonably be inferred that the right is exercisable in respect of the orders 
made prior to the amendment made by the Finance Act, 1955, and also orders made 
thereafter. ... , 

It was pointed out that under section 45 of the Act reference to sub-section (3) 
•of section 13-A could only be to the section as it stood before the amendment by 
the Finance Act, 1955. Insofar as it is-material, section 45 provides : . . ■•-•■• 

.# * Any amount specified as payable in a notice of demand under sub-section (3) of section 23-A 
shall be paid’' * * within the time, ' at the place and to theperson mentioned in the 
.notice or -order, ****”. . .. 

Under sub-section (3) of section 23-A before it was amended by the Finance 
Act of 1955, tax payable on the proportionate share of any member of a company 
in the undistributed profits was liable to be recovered from the company if it could 
not be recovered from the shareholder. By the Finance Act, 1955, this clause was 
-deleted and another clause which had nothing to do with recovery of tax was substi- 
tuted as sub-section (3). By the Finance Act, 1957, that new sub-section. (3) has 
been deleted. Section 45 deals with recovery of tax and in the context in which it 
occurs, reference in section 45 to sub-section (3) of section 23-A can only mean 
reference to that sub-section as it stood prior to the Finance Act of 1 955. But that can- 
not be a ground for inferring that by section 23-A which is referred to in sections 30. 
-and 31 only intended to refer to the section as it stood before the Finance Act, 1955. 

The appeal is allowed and the petition filed by the assessee is dismissed with 
■costs in this Court and the High Court. 

T.K.K. Appeal allowed 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — J. C. Shah and V. Ramaswami, JJ. 

•Chandulal Harjiwandas .. Appellant*- 

v. 

•Commissioner of Income-tax, Gujarat ’ .. Respondent. 

" Income-tax Act (XI of 1922), section 15 (1)— Exemption— Life insurance—' “ Children’s 
Deferred Endowment Assurance" — Policy on minor's life taken by father — ■Premium paid out of 
jninor's taxable income — Rebate, whether admissible in minor’s assessment. 

.On 23rd June,. 1959, a policy called “Children’s Deferred Endowment Assurance” for a sum 
■of Rs . 50,000 was issued by the Life Insurance Corporation of India. The proposer was the asscsscc’s 
father and the life assured was that of the assessee. The premium payable in respect of the policy 
•was Rs. 1,925 per annum. That amount was paid as premium out of the taxable income of the 
-assessee. According to the contract of insurance the Corporati on was liable to pay the sum assured 
fa) on the stipulated date of maturity, if the life assured was alive on that date i.c., 11th March, 
1982, or ( b ) if the life assured were to die before the said date, provided that the death occurred 
on or after the deferred date, i.c., Ilth March, 1965. Under the terms of the policy the life assured 
■could adopt the policy at any time after attaining majority and before the deferred date and on such 
.adoption the policy was deemed to be a contract between the Corporation and the life assured as the 
■absolute owner of the policy from the date of such adoption. All moneys payable in terms of the 
policy were, if the policy had beeen adopted, payable to the life assured, or bis assigns or nominees 
.and if the policy had not been adopted the moneys were payable to the proposer or his proving 
•executors or administrators or other legal representatives. On adoption thelife assured was entitled. 

14 th October, lgCC. / 


* C.A. No. 684 of 1965. 
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to receive the cash option in entire cancellation of the policy or the sum assured, if alive on the 
date of maturity. If the life assured continued to be alive after the deferred date but failed to adopt 
the policy, then the policy would stand cancelled and it was the proposer who would be entitled 
■to the cash option and not the life assured. Ifthelife assured were to die before the deferred dat e 
■*hen also the policy would stand cancelled and it was the proposer and not the heirs of the life assured 
who would be entitled to the premiums actually paid. In the course of the assessment for the assess- 
ment year 1960-61 the assessee claimed rebate on the insurance premium of Rs. 1,925 under the 
'provisions of section 15 (1) of the Indian Income-tax Act, 1922. The Income-tax Officer rejected 
'the claim on the ground that under the said policy the life of the minor-assessee had not been 
assured. This decision was confirmed by the appellate authorities. The High Court answered the 
reference against the assessee and held that the contract would become the assessee’s contract 
•only by his adopting it on attaining majority. On appeal to Supreme Court, 

Held, that the contract was in substance a contract of insurance on the life of the assessee and 
•therefore rebate under section 15 (1) of the Act was admissible on the premium. 

The insurance on the life of the assessee was the main intention of the contract and the other 
-clauses relating to the payment of moneys to the proposer in certain events, were merely ancillary 
or subordinate to that main purpose. 

All that section 15 (1) requires is that in order to get exemption from payment of tax in respect 
•of any sum two conditions must be satisfied, r/z, (1) such sum must have been paid by the assessee 
ihimself, and (2) that such payment must have been made to effect an insurance on the life of the 
assessee himself. 

The requirements of section 15 (1) were satisfied in this case. The subject-matter of the contract 
was theinsurance on thelife of the assessee and the payment of the premium was made by the asses- 
see out of his taxable income. 

Appeal from the Judgment and Order dated the 9th September, 1963 of the 
•Gujarat High Court in Income-tax Reference No. 20 of 1962. 

I. N. Shroff, Advocate, for Appellant. 

S. T. Desai, Senior Advocate, ( Gopal Singh and R. N. Sachthey, Advocates, 
with him), for Respondent. 

The Judgment of the Court was delivered by 

Ramasw'ami, J . — This appeal is brought, by certificate, from the judgment of the 
High Court of Gujarat dated 9th September, 1963, in Income-tax Reference No. 20 
of 1962. 

On 23rd June, 1959, a policy called “ Children’s Deferred I Endowment 
Assurance ” for a sum of Rs. 50,000 was issued by the Life Insurance Corporation 
-of India. The proposer was Harjiwandas Kotecha, the father of the appellant (herein- 
after called the “assessee” and the life assured was that of the assessee. The premium 
payable in respect of the policy was Rs. 1,935 per annum. That amount was paid as 
premium out of the taxable income of the assessee. In the course of the assessment 
for the assessment year 1960-61, the assessee claimed rebate on the insurance premium 
of Rs. 1,925 under the provisions of section 1 5 (1) of the Income-tax Act, 1922 (herein- 
after called the ‘ 'Act”). The Income-tax Officer rejected the claim on the ground 
that under the said policy the life of the minor assessee had not been assured. The 
Appellate Assistant Commissioner agreed with the Income-tax Officer and held that 
the claim of the assessee was rightly rejected. The assessee took the matter in further 
•appeal before the Appellate Tribunal but the appeal Was dismissed. At the instance 
•of the assessee the Appellate Tribunal stated a case to the High Court on the following 
•question of law. 

“ Whether rebate under section 15 (1) of the Income-tax Act, 1922 is admissible on the premia 
payable as per Annexure ‘ A ’ during the minority of the assessee ?” 

The High Court of Gujarat answered the reference in favour 'of the respondent 
and against the assessee. The High Court held that the contract of insurance with 
the Life Insurance Corporation was entered into by the father of the assessee and 
under the terms thereof the contract was to become the assessce’s contract only by 
bis adopting it on attaining majority. The High Court further held that on the true 
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interpretation of the terms of the contract, even if the minor were to he alive ontHe 
deferred date it was the assessee’s father Who was entitled to receive the. cash option 
unless the assessee adopted the contract as his own. ■ The High Court accordingly, 
observed that the real contracting parties were the father of the assessee and the Life 
Insurance Corporation and it was only under certain contingency on the happening . 
of which the contract was to become the contract of the assessee. . . ' . : 


Section 15 (1) of the Act provides as follows : - • . 

“ Exemption in the case of life insurances — (1) The tax shall not be payable in respect of ary 
sums paid by an assessee to effect an insurance on the life of the assessee or on the lifeof a wife or 
husband of the assessee or in respect of a contract for a deferred annuity on the life of the assessee or. 
oh thelife, of a wife or husband of the assessee or as a contribution to any Provident Fund to which 
the Provident Funds Act, 1925 (XIX of 1925), applies.” , 


The policy, a copy of which is annexed to the statement of the case as Annexure- 
‘ A ’ mentions the following details : 

“ Cash Option Deferred Date Date of Maturity. 

Rs. 11,693-50 11-3-65 - 11-3-82 ' 


Event on the happening of which sum assured On the stipulated date of Maturity if tic- 
. payable- Life Assured is then alive or athis prior 

death if it shall occur on or after the . 
Deferred Date.” 

Clause 5 of the policy provides : 

" All money payable in terms of these provisions shall, if the Policy has been adopted by the 
Life Assured, be payable to the Life Assured, or his Assigns or Nominees under Section 39 of the 

Insurance Act or Proving Executors or Administrators or other legal Representatives L...' 

Provided always that in the event of the Life Assured not having adopted the Policy, the money 
payable in terms of these provisions shall become payable to the .proposer or his proving Exe- 
cutors or Administrators or other Legal Representatives ” 


Certain other provisions contained in the policy which arc material are to the 
following effect : ■ , 

“ The Life Assured shall at any time after attaining majority and before the Deferred Date bj 1 ' 
a writingsigned by him adopt this Policy, agreeing to be bound by all its provisions. On such adop- 
tion by the Life Assured, this Policy shall be deemed to be a contract between the Corporation and. 
the Life Assured as the absolute owner of the Policy as from the date of such ad option and the 
proposer or his Estate shall not have any right or interest therein , 

Provided that if all the premiums due prior to the Deferred Date have been paid, the person 
entitled to the Policy moneys shall have the option to apply for and receive as on the. Deferred 
Date the Cash Option mentioned in the Schedule in entire cancellation of this Policy. 

This Policy shall stand cancelled in case the Life Assured shall die before the Deferred Date- . 
andin such event a sum of money equal to all the premiums paid without any deduction whatsoever 
shall become payable to the person entitled to the Policy moneys. ‘ 

This Policy shall stand cancelled also in the event of the Life Assured declining to adopt or , 
failing or neglecting to adopt the Policy before the Deferred Date, and in such event a sum of 
money equal to the Cash Option will become payable to the person entitled to the Policy moneys.”' 

According to the contract of insurance the Life Insurance Corporation was 
liable to pay the sum assured (a) on the stipulated date of maturity, if the life assured 1 
was alive on that date, i.e., 11th March, 1982, or (b) if the life assured were to die 
before the said date, provided that the death occurred on or after the deferred date 
i.e., 11th March, 1965. Under the terms of the policy these are the two events upon, 
the happening of either of which the Corporation was to pay the sum assured viz., ; 
Rs. 50,000. A special clause of the policy provides that at any time after attaining 
majority and before the deferred date the life assured may adopt the policy and on 
such adoption the policy is deemed to be a contract between the Corporation and the .' 
life assured as the absolute owner of the policy from the date of such adoption. In 
our opinion, the requirements of section 15 (1) of the Act are satisfied in this case ; 
because all that section 15 (1) requires is that in order to get exemption from pa)'- ■ 
ment of tax in respect of any sum two conditions must be satisfied, viz., (1) such . 
sum must have been paid by the assessee himself, and (2) that such payment must 
have been made to effect an insurance on the life of the assessee himself.: In the 
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present case, the subject-matter of the contract is the insurance on the life of the 
.assessee and it is not disputed that the payment of the premium was made by the 
assessee out of his taxable income. On behalf of the respondent Mr. Desai contended 
that the assessee was not entitled to the rebate under section 15 (1) of the Act on 
the premium paid. It was pointed out that the contract of insurance provided that 
the assessee was not entitled to the benefit of the policy till he adopted the contract 
■on the date of his attaining majority The argument was stressed that the contract 
•was made between the Life Insurance Corporation and the father of the assessee 
■•and under the terms thereof it could become the assessee’s contract only on his 
■adopting it on his attaining majority. It was pointed out that if the assessee conti- 
nued to be alive after the Deferred Date but failed to adopt the policy, it was the 
proposer who would be entitled to the cash option and not the assessee. If the 
assessee were to die before the Deferred Date the policy would stand cancelled 
and in that event it was the proposer and not the heirs of the assessee who would 
get the sums equal to the premiums paid. We are, however, of the opinion that 
the contract of insurance between the assessee’s father and the Life Insurance Corpo- 
ration must be read as a whole and in spite of the clauses referred to by Mr. Desai 
•we consider that the contract is in substance a contract of life insurance with regard 
to the life of the assessee. The important point to notice is that if the assessee 
adopts the policy upon attaining majority the Corporation becomes liable to pay the 
sum assured, viz., Rs. 50,000 to the assessee on the stipulated date of maturity, i.e. 
11th March, 1982 if the assessee was alive. The Life Insurance Coporation will 
also be liable to pay the amount assured if the assessee were to die before the stipula- 
ted date of maturity, but on or after the Deferred Date i.e., 11th March, 1965. In 
our opinion, the insurance on the life of the assessee was the main intention of the 
contract and the other clauses upon which Mr. S. T. Desai relied are merely ancillary 
or subordinate to that main purpose. Life insurance in a broader sense comprises 
any contract in which one party agrees to pay a given sum upon the happening of 
a particular event contingent upon the duration of human life, in consideration of 
the immediate payment of a smaller sum or certain equivalent periodical payments 
Ly another party (Halsbury’s Laws of England, 3rd Edn.,Vol. 22, p. 273). It was 
held by the Court of Appeal in Gould v. Curtis L that for the purpose of the statutory 
provisions relating to relief in respect of life insurance premiums for purposes of 
income-tax, a contract by which a sum is payable on the death of the assured within 
•a specified period and a larger sum if he is alive at the end of the period must be held 
to be an insurance on life. There is no definition of “life insurance” in the Act but 
there is such a definition given in section 2 (11) of the Insurance Act, 1938 (IV of 
1938) which reads : 

“ ‘Life insurance business’ means the business of effecting contracts of insurance upon human 
life, including any contract whereby the payment of money is assured on death (except death by 
accident only) or the happening of any contingency dependent on human life, and, any contract 
which is subject to payment of premiums for a term dependent on human life ” 

It should be remembered in thisconnectionthattheobjectof enactingsection 15(1) 
•of the Act is the encouragement of thrift and the section should hence be interpreted 
in such a manner as not to nullify that object. Having examined all the clauses of 
the contract of insurance in this case, we are satisfied that it is in substance a contract 
-of insurance on the life of the assessee and therefore rebate under section 15 (1) of 
the Act is admissible on the premium payable as per Annexure * A ’ of the Statement 
of The Case during the minority of the assessee. 

For these reasons we hold that this appeal must be allowed with costs of this 
-Court and of the High Court. 

T.K.K. Appeal allowed . 


1. (1913) 6 T.C. 293 : (1913) 3 K.B. 84 : 82 L.J.K.B. 802. 
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THE SUPREME COURT . OF INDIA. • ' 

.. , (Civil Appellate Jurisdiction.) . • V, 

Present : J. C. Shah, V. Ramaswami and V. Bhargava, jj. 
Ram Kumar Agarwal and Brothers Appellant * 


v. 


Commissioner of Income-tax, Calcutta . . Respondent. 

Ineomc-tax Act {XI of 1922), section 4(3) (vii) — Adventure in the nature of trade— Asscssee, a . 
firm of sharebrokers Joint negotiations to purchase controlling interest in a company — Subsequent . 
agreement with rival purchaser to secure and transfer controlling interest — Amount received from, 
i ival purchaser on completion of transaction — Whether revenue receipt or non-recurring casual:, 
receipt. 


Some time early in 1946 M/s. H. Bros, who were the managing agents of Swadeshi Coitoa 
Mills, Ltd. desired to dispose of their shareholding in the mills and to part with the managing" 
agency. Jhe assessee, a firm of sharebrokers, jointly with D (a partner of the'Chartered ActounO 
tants’ of the mills) and R. (a partner of the Solicitors of the mills) started negotiations with’ 
M/s. H. Bros, to purchase the controlling interest in the mills. In April, 1946, another firm, 
M/s. M.J. which was also negotiating to secure the controlling interest in the mills wrote a letter., 
to D to the effect that “in the event of your securing the same (controlling interest in the mills) 
for us and upon your giving up all claims to purchase the same and assigning to us and : our ■ 
associates any interest that you may have acquired therein, we hereby agree to pay you and your 

colleagues a capital sum of Rs. 6,00,000 ” M/s. M.J. purchased the shareholding of 

M/s. H. Bros, for Rs. 4,03,00,000 and duly paid Rs. 6,00,000 out of which the assessee received' • 
its share of Rs. 2,00,000. The asscssee paid Rs. 25,000 out of this amount to G for “services ren- • 
dered in the deal” and credited the balance of Rs. 1,75,000 as “ brokerage” in its profit and loss . 
account and submitted a return of income for the assessment year 1947-48, showing that Tcceipt . 
as income from “ brokerage in the course of business.” Later, the assessee submitted a revised . 
return excluding the amount of Rs. 1,75,000. The Income-tax Officer rejected the claim of the . 
assessee that the amount of Rs. 1,75,000 was a non-recurring casual receipt exempt from tax under 
section 4 (3) (vii) of the Indian Income-tax Act, 1922 or that it was a capital and not revenue 
receipt. The order was confirmed by the Appellate Assistant Commissioner. The Tribunal held " 
that the sum of Rs. 2,00,000 accrued to the assessee as a result of a venture in the nature of trade . 
and it was a revenue receipt. TheHigh Court, on reference, answered the question against the 
assessee. On appeal to the Supreme Court, , , • - •■>>£ 


Held, .that the conclusion that the assessee and its two associates received Rs. 6,00,000 not 
in consideration of refraining from competing in the purchase of the controlling interest, but as 
remuneration for services rendered is based on evidence before the Tribunal. The receipt must ' 
therefore be regarded as a revenue receipt earned in the course of the business of the assessee. : 

Under section 4 (3) (v/0 receipts which are of a casual and non-recurring nature arc not 
liable to be included in the computation of the total income of the . asscssee ; but the rule in 
express terms docs not apply to capital gains, receipts arisirgfrom business or the exercise of a 
profession or vocation and receipts by way of addition to the remuneration of an employee- 
On the finding recorded by the Tribunal the recciptarose from the business of theasscssce, andis 
not exempt under section 4 (3) {vii). ' '. 

Appeal by Special Leave from the Judgment and Order dated the 11th March, • /• 
1963 of the Calcutta High Court in Income-tax Reference No. 80 of 1959. - J 

S. T. Desai, Senior Advocate (/. P. Goyal, Advocate with him), for Appellant; 

J3. Sen , Senior Advocate (A. N. Kirpal and RH. Sachthey, Advocates, with him) : 

for Respondent. 

The Judgment of the Court was delivered by 

Shah, J . — M/s. Ram Kumar Agarwalla and Brothers — hereinafter called “the. > 
assessces” — were carrying on business at Calcutta as “sharebrokers, share dealers and 


* C.A. No. 176 of 1966., - 26th October, 1966. 
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paper merchants”. Swadeshi Cotton Mills Ltd.— a public limited company— operates 
at Kanpur a large unit producing cotton textiles. It was originally managed by a 
firm of Managing Agents styled M/s. Horseman Brothers. Some time early in 1946- 
M/s. Horseman Brothers desired to dispose of their shareholding in the company 
and to part with the managing agency. David Mitchell, a partner of M/s. Lovelock 
& Lewis — Accountants of the company — Rowan Hodge of M/s. Orr Dignam & 
Co— Solicitors of the company— and the assessees started joint negotiations with 
M/s. Horseman Brothers to purchase the controlling interest in the company. 
About the month of April, 1946 M/s. Mangturam Jaipuria acting through their 
partner Anandram Gajadhar were also negotiating to secure the controlling interest 
in the company. M/s. Mangturam Jaipuria addressed a letter on 29th April, 1946, to 
David Mitchell to the following effect : 


“ With reference to your negotiations to acquire the controlling interest in the Swadeshi Cotton 
Mills Co., Ltd., we confirm that we and our associates are desirous of purchasing the same and in 
the event of your securing the same for us and upon your giving up all claims to purchase the same 
and assigning to us and our associates any interest that you may have acquired therein, we hereby 
agree to pay you and your colleagues a capital sum of Rs. 6,00,000. Such payment to be made 
upon completion of the purchase by us.” 


M/s. Mangturam Jaipuria also obtained a letter of guarantee for Rs. 6,00,000 
from the Imperial Bank of India in favour of David Mitchell. M/s. Mangturam 
Jaipuria purchased the shareholding of M/s. Horseman Brothers for Rs. 4,03,00.000. 
Thereafter the amount of Rs. 6,00,000 was duly paid to David Mitchell, Rowan Hodge 
and the assessees, and it was divided equally between them each receiving Rs. 2 lakhs. 
The assessees paid Rs. 25,000 out of their share to one Ratan Lai Goel'for “services 
rendered inthe deal” and credited the balance of Rs. 1,75,000 as “brokerage ”in their 
profit and loss account, and submitted a return of income for “ the assessment 
year 1947-48 showing that receipt as income “from brokerage in the course of 
business.” Later the assessees submitted a revised return excluding the amount 
of Rs. 1,75,000. The Income-tax Officer rejected the claim of the assessees. 
that the amount of Rs. 1,75,000 was a non-recurring casual receipt exempt 
from tax under section 4 (3) (v/f) of the Act or that it was a capital 
and not revenue receipt. The order was confirmed by the Appellate Assis- 
tant Commissioner. On the plea of the assessees that the amount of 
Rs. 2,00,000 received by them as consideration for agreeing to refrain 
from carrying on their business and was on that account not taxable as their 
income, and that in any event it was a non-recurring casual receipt, there was 
difference of opinion between the two members who constituted the Appellate Tri- 
bunal, and the appeal was referred to a third member who remanded the case for a 
finding on certain matters on which the order of the Appellate Assistant Commis- 
sioner was silent. The Appellate Assistant Commissioner then reported 
that the payment of Rs. 6,00,000 was not made only as an inducement to the assessees 
to refrain from competition in purchasing the controlling interest in the company, 
but it was made to remunerate the services rendered by the assessees and their asso- 
ciates in helping M/s. Mangturam Jaipuria to acquire the controlling interest. 
The Tribunal agreed with the report of the Appellate Assistant Commissioner and 
dismissed the appeal. The Tribunal observed : 


“ He never had the intention or the money to buy the mills worth a few crorcs. The very 
fact that he had two other associates will again show that there was no intention of either of these 
three persons to purchase the mills* Partners of Solicitors and Auditors had no intention of buying 
the mills. I think that the sum of Rs. 2 lakhs has accrued to assessee as a result of a venture in the 
nature of trade. Services of Auditors, ^Brokers and Solicitors have been employed in com- 
pleting the sale.” 


The Tribunal submitted a Statement of The Case on the following two questions, 
on application by the assessees, under section 66 (1) of the Income-tax Act .: 

“ (11 Whether there was any material on record before the President to give a finding to the 
effect that .the contention of the assessee that it intended to buy the mills was without any basis. 

whatsoever? . — - — - - 

(2) Was the receipt in question a revenue receipt from a venture in the nature of trade an d 
has it been rightly brought to tax?” 
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JHi® High Court of .Calcutta held that there was ample material to supporT- 
~the finding of the Tribunal. that the receipt in question was a revenue receipt from' 

•a venture in the nature of trade. With Special Leave, the assessees have appealed - 
to this Court. • 

. Counsel for the assessees says that the two members of the Tribunal who 
-originally .‘heard the appeal had concurrently held that Rs. 6 laldis were paid to the J 
.assessees and their associates for dissuading them for not competing with M :/?.'••• 
Mangturam Jaipuria and it was not open to the third member to ignore that finding 
and to arrive at, different conclusion. We are unable to agree with that contention. . 
•On a difference of opinion, the appeal in its entirety and not any specific quesfion. . 
was referred to the third member. Again only the accountant member was of the 
view that the receipt of Rs. 2 lakhs to the assessee arose not in the course of 
their business, but because they agreed to refrain from competing with M/s. Mang- 
turam Jaipuria in that firm’s attempt to acquire the controlling interest in the 
•company; the judicial member did not accept that view. 

Theterms of the letter addressed by M/s. Mangturam Jaipuria to David Mitchell 
make it abundantly clear that Rs. 6 lakhs were agreed to be paid primarily as • 
-remuneration for services to be rendered. The expression cc in the event of your, 
.securing the same (controlling interest in the Swadeshi Cotton Mills) for us, and upon . 
your giving up all claims to purchase the same, and assigning to us and our associates 

any interest that you may have acquired, we hereby agree to pay you. sum 

of Rs. 6,00,000” evidences that object. The Tribunal had also called for' 
a report from the Appellate Assistant Commissioner and that Officer, as . 
we have already observed, expressly recorded that the payment made to . 
■the assessees and their associates was for services rendered in acquiring the 
•controlling interest for M/s. Mangturam Jaipuria and not for dissuading 
' them in competing for - the purchase of the shares. The Tribunal accepted, 
the report of the Appellate Assistant Commissioner and observed that the 
assessees had no intention to buy the controlling interest in the company. The prin- 
cipal business of the assessees vas in paper, and they were doing some business in 
shares and brokerage in shares. The evidence does not disclose how it was intended 
by the assessees to finance such a large transaction. The Tribunal was apparently ;, 
of the view that a Solicitor, an Auditor and a firm of sharebrokers and paper 
merchants could not have been associated in a genuine project of acquiring the con- 
trolling interest in one of the largest textile units in the country which was expected 
to and did cost Rs. 4 crores. The Tribunal had directed that certain persons includ- 
ing Ram Kumar Agarwalla, the principal partner of the assessees, be examined 
.as witnesses. The principal partner of the assessees did not give evidence. Ram- 
4 *opal Agarwalla another partner of the firm who appeared before the Appellate 
Assistant Commissioner pleaded that he had no personal knowledge about the 
■details of the negotiations or “as to the financial part of the aspect of the matter, 
since it was being dealt with by the senior partner Ram Kumar Agarwalla.” 
David Mitchell and Rowen Hodge had it appears, left India and they also could , 
not be examined. The conclusion recorded by the Tribunal that the assessees, 
David Mitchell and Rowen Hodge had, no intention to acquire the controlling Me- • 
rest, but were seeking to associate themselves in a venture in the nature of trade, 
■cannot in the circumstances be said to be without evidence. The conclusion that 
the assessees and their two associates received Rs. 6,00,000 not in consideration 
•of refraining from competing in the purchase of the controlling interest, , but as 
-remuneration for services rendered is based on .evidence before the Tribunal. The . 
•receipt must therefore be regarded as a revenue receipt earned in the course of 
the business of the assessees. /- 

It is unnecessary to make a detailed reference to the decisions which were cited 
.at the Bar, e.g., Higgs v. Oliver 1 and Commissioner of Income-tax, Bombay W 
The Mills Store Co., Karachi 2 . In Higgs case 1 a professional actor who had agreed 
“to give his exclusive services to a film company in consideration of a fixed sum, and 


1. (1952) 33 T.C. 136. 512 : A-I.R.1942 Sind 53. 

2. (1941) 9 I.T.R. 642 : 1.L.R. (1941) Kar. 
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proportion of the net profits from exploitation of a film, was, after the agreement 
vas fulfilled, given a sum of £15,000 as consideration for an undertaking not to act, 
iroduce or direct any film for any person for a period of eighteen months. It was 
teld that the amount paid was not for carrying on business, but for refraining from 
arrying on the business and was not taxable. In the Mills Store Company's case 1 
mder an agreement for a stated consideration the assessee-company parted with the 
>il tanks and installations and other structures and goodwill and leasehold rights 
ie’ld by it in respect of the land on which its business of storing petroleum and pet- 
oleum products was carried, and agreed not to import petroleum for ten years and 
tot to act on behalf of anyone else as importers of petroleum for five years. By 
mother agreement in consideration of extending the latter restriction to ten years, 
he assessee was paid Rs. 10,000 annually during the subsistence of the restriction, 
t was held by the Chief Court of Sind that the sum of Rs. 10,000 was not the direct 
esult of the profit or gains accruingto the assessees as aresult of the business actually 
;arried on by them, and did not fall under the head "Profits and gains of business, 
irofession or vocation.” These cases have, on the findings recorded by the Tribunal, 
io relevance. 

Under section 4 (3) (vii) receipts which are of a casual and non-recurring nature 
ire not liable to be included in the computation of the total income of the assessee ; 
>ut the rule in express terms does not apply to capital gains, receipts arising from 
msiness or the exercise of a profession or vocation and receipts by way of addition 

0 the remuneration of an employee. On the finding recorded by the Tribunal, the 
eceipt arose from the business of the assessees, and is not exempt under section 

1 (3) (vii). 

The appeal therefore fails and is dismissed with costs. 

T.K.K. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ■: — P. B. Gajendragadkar , Chief Justice, Raghubar Dayal and 
J . Ramaswami , JJ. 

\bdul Karim Khan and others . . Appellants * 

v . 

Municipal Committee, Raipur . . Respondent. 

Madhya Pradesh Public Trust Act {XXX of 1951), sections 4, 5 and 8 (1) and 9 — Scope — Properly regis- 
tered under the Act as belonging to a public trust — Effect — If conclusive against a person claiming title to the same 
— Scope of enquiry under section 5 — Section 8 (1) by whom can be invoked. 

The fact that a certain property is registered by the Registrar of Public Trusts under the M.P. 
Public Trust Act as belonging to a public trust is not conclusive against the claim of a person who claims 
4itle to the same though such person has not filed his objections before the Registrar in response to a 
notice calling upon all persons interested in the property to show cause why it should not be so regis- 
tered and has not filed a suit under section 8(1), within the time specified therein, challenging the order 
of the Registrar. 

The M.P. Public Trust Act is concerned with the registration of public, religious and charitable 
trusts in the Stateof Madhya Pradesh and the enquiry which its relevant provisions contemplate is an 
"enquiry into the question as to whether the trust in question is public or private. The enquiry 
permitted by the said provisions does not take within its sweep questions as to whether the property 
belongs to a private individual and is not the subject-matter of any trust at all. It cannot be 
ignored that the Registrar holds a kind of summary enquiry and the points which can fall within his 
jurisdiction are indicated by clauses (i) to (x) of section 4 (3). therefore, prima facie, it appears 
unreasonable to suggest that contested questions of title can be said to fall within the enquiry which 
the Registrar is .authorised to hold under section g of the Act. ~ 

Besides, it is significant that the only persons who are required to file their objections in response 
Uo a notice issued by the Registrar under section 5 (2) inviting all persons interested to prefer objec- 

x. (1941) 9 I.TR. 642 •• I-L.R. (1941) Kar. 512 : A.I.R. 1942 Sind 53. 

* GA.'No. 871 of 1962. 8th March, 1965. 
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tions, are persons interested in the public trust and not persons-who dispute the existence of the ‘trail 
or who challenge the allegation that any property belongs to the said trust; It is only persons interested 
in the public trust, such as beneficiaries or others who claim a right to manage the trust, who can file 
objections,- and it is objections of this character proceeding from persons belonging to this limited class , . 
that fall to be considered by the Registrar. " - _ 

It is true that section 8 (i) permits a suit to be filed by a person having interest in the public 
trust or any property, found to be trust property. The. interest, to which this section refers must be ■ 
read in the light of section 5 (2) to be the interest ofa beneficiary or, the interest ofa person who claims 
the right to maintain the trust or any other interest of a similar character. It is not the interest which 
is adverse to the trust set up by a party who does not claim any relation with the trust at all. 

Then again, the right to file a suit to which section 8 (1 ). refers is given to persons who are aggrieved 
by any finding of the Registrar. Having regard to the fact that the proceedings before the. Registrar 
are in the nature of proceedings before a civil Court it would be illogical to hold that a person who was 
not a party to the proceedings' can be said to be aggrieved by the findings of the Registrar. The , 
normal judicial concept ofa person aggrieved by any order necessarily postulates that the said person 
must be a party to the proceedings in which the order was passed and by .which he feels aggrieved. 
It would be plainly unreasonable to assume that though a person is not a party to the proceedings and 
cannot participate in them by way of filing objections, he would still be bound to file a suit within the 
period prescribed by section 8 (1) if the property in which he claims an exclusive title is.held by the 

Registrar to belong to a public trust. ' , , .. , • - 

Similarly the right to prefer an appeal against the Registrar’s order, prescribed by section 4 (5) 

necessarily implies that.the person must be a party to the proceedings before the Registrar. • - 

Anneal bv Special Leave from the Judgment and Decree dated 13tli August,. 
1959 of the Madhya Pradesh High Court in Second Appeal No. 294 of 1959. 

S. P. Siaha and M. I: Khowaja, Advocates, for Appellants. 

ST Desai, Senior Advocate (A. G. Ratnaparkhi, Advocate, with him), for 
Respondent. 

The Judgment of the Court was delivered by ^ 

«"•; jrrtmrlknr V? 7— This appeal arises from a suit filed by the appellants 
G TThe Representatives of residents ofNayapara Ward in particular and of the 
Twr? it-m community of Raipur in general, in which they claimed an injunction. 
Muslim th( . -espoudent, Municipal Committee of Raipur, from committing 
restrain g *n e ^ t on their rights and the rights of the Muslim, community in 

'clCtS 01 PJI - .. ■ . * _ rvlrvt in erfit" Tf* tlifif nt l^'N’niir 



4 -£ 2 tA ec tire Power House is also located, in one corner of the land. Behind, 

office of the Electee x ^ as » S yed Baba’s Mazar ”. Near the 

£ C f'o PoweR Hmli, tliere is a raised earth platform on which there is a flag.. 
This flag P is called “ Madar Sahib’s. Jhanda". . Surrounding this land, there is a 


This nag made bv the respondent several years past. According to 

brick wal w ever y year in fiont of Syed Baba’s Mazar for (he last 

the plaint, L 
several years 


VV • ■ ■ 

.... .. f TT r ? function is held every year 

the plain , _ ^ Qr a jj 0ut t j lc 22nd October, 1956, the employees of the respondent 


S f Ve <-?rl dialing foundation at the places A, B, C and D shown on the map attached 
started u. bu & These digging operations were commenced under the directions 
to the P n ’^ en t, because the respondent intended to construct another school 
1 'lA fon the plot. The appellants then served a notice on the respondent to 
from carrying' on the digging operations on the ground that the property 
d which the said operations were being carried out, was a part of the Wakf property- 
wiAL rbe respondent did not comply with the requisition contained in the said 
the nr esen( suit was filed by the appellants on 29th October, 1956. This 
sui c has been filed under Order 1, rule 8 of the Code of Civil Procedure. . 

The case of the appellants is. that the plot of land in suit was old Kabrasthn 
1 „ c “ phuchu’s Takia ”, and is a permanent inalienable wakf property. On. 

tlfTplot arc tombs of renowned saints like Syed Baba, and Madar Saliib’s Jnalida 



ij' ABDUL KARIM khan v. MUNL. commutbe (Gajetidragadkar, C.J.). 30F 

On a part of the plot, every year. Urs and other religious functions are performed. 
In fact, the land has been registered Under the Madhya Pradesh Public Trust Act 
(XXX of 1951) (hereinafter called the Act) as trust property] as such, the res- 
pondent can claim no right or title to the said land. That is the basis on which the 
appellants claimed injunction against the respondent. 

The respondent disputed this claim. It was urged in the written statement 
filed by the respondent that the land was never and could never be wakf property. 
There was no tomb on the land. 1 ' There are only two so-called tombs, but they have 
no significance. The Urs is of very recent origin and it is allowed tc be held with 
the licence of the respondent. The plot originally belonged to private persons and 
had been acquired by the Government in land acquisition proceedings in 1910-11. 
The respondent got the said land from the Government in 1922. In 1932-33, the 
Deputy Commissioner fixed rent of the land which is being paid by the respondent 
ever since. On this land, the respondent has constructed some schools, and a part 
of the land which is lying vacant is allowed to be used by the people of neighbour- 
hood for traffic. The respondent thus has full right to construct on its own plot 
of land. The representative character of the appellants was disputed by the res- 
pondent and their right to file the present suit- was challened. 

On these pleadings, several issues were framed by the learned trial Judge, 
They covered the title of the appellants, the title of the respondent., and the light 
of the appellants to file the suit. The issue with which we are concerned in the pre- 
sent appeal lelated to the registration of the plot in the register kept under the rele- 
vant provisions of the Act and its effect. The appellant’s contention was that the 
said registration was conclusive against the respondent and in favour of the appellants- 
claim. This contention was rejected by the trial Judge, with the rest It that the appel- 
lant’s suit was dismissed.^ With the finding recorded by the learned trial Judge on 
the other issues we are not concerned in the present appeal. 

The matter then went in appeal, and the appellate Court confirmed the 
conclusions recorded by the trial Court and dismissed the appeal. The appellants- 
challenged the correctness of the said appellate decree by preferring a second appeal 
in the High Court of Madhya Pradesh, but the second appeal also failed, and that 
has brought the appellants to this Court by Special Leave. Thus, it would be noticed' 
that the appellants have failed on the merits of their claim in all the Courts below, 
and the technical point raised by them that the registration of the plot under the 
relevant provisions of the Act concluded the matter, has also been rejected. It is 
this last point which has been urged before us by Mr. Sinha on behalf of the appel- 
lants. 

Before we deal with this point, however, it would be relevant to mention how 
the property came to be entered in the register kept under the relevant provisions- 
of the Act. The record shows that the Masjid Nayapara, Raipur, had been entered in 
the register as a public trust on 25th June, 1954, in Case No. 23-XXX-iii/7 of 1952-53. 
Certain properties were entered in the said register in respect of this trust. 
In 195fJ, Abdul Karim, Maiawali Masjid Nayapara, Raipur applied to the Sub- 
Divisional Officer, Raipur alleging that the property now in suit also belonged to 
the public trust and should be included amongst Its properties. On this applica- 
tion, public notice was issued calling upon persons interested in the property to 
show cause why it should not be added to the properties of the wakf. No objection 
was, however, received ; and on 23rd October, 1956 the Sub-Divisional Officer 
reported that the property be shown agai ist the trust. The said report was sanction- 
ed by the Registrai , Public Trusts on 22nd April, 1957. That is how the property 
came to be registered as belonging to the public trust, and it is on this entry that 
the whole argument of the appellants is based. 

In considering the validity of the contention raised by Mr. Sinha before US 
it is necessary to examine broadly the scheme of the Act and the material previsions 
on which Mr. Sinha relics. The Act was passed in 1951 to regulate and to make 
better provision for the administration of public religious and -chartitable trusts in 
the State of Madhya Pradesh.. Section 2 (4) of the Act defines a “ public trust’”' 
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and se’ction 2,(8) defines' a “ 'wakf ; ‘ * ^Worltihg'. thistee ” >s defined by section 2 (9).’ 
Sectioh ; 3 (1) provides that the Deputy Commissioner shall :6e the Registrar of Public 
Trusts in respect of every public trust j and section '3" (2) imposes on . the Registrar 
theobligation to'niaintain a' register of public trusts, ana sucli other Books'' and regis- 
ters and in such form as may be prescribed. Section : 4 (1) -deals with the registra- 
tion of public trusts and it requires that: within three months from the. date on which 
the .said section comes into force in any. ;area orirom the date on .-which a public 
trrlst is created, whichever is-Iater; the working trustee of. every -public trust shall 
apply to the Registrar having jurisdiction for the registration of the public trust. 
Section 4 (3) lays down the particulars which have; to be stated by the application 
which is required to be made under section 4 (1). All these particulars arc in 
relation to the nature of the trust, its properties, the mode of succession to the office 
of the trustees, and other allied matters. . Section 4 (4j empowers the Registrar to 
decide the merits of the application, while section 4 (5) provides for an appeal 
against his decision which is required to be filed within 30 days of the order. Mr. 
.Sinha relies on a specific provision contained in section 4 (5) which says that subject 
to the decision in such appeal, the order of the Registrar under sub-section (4) .-hall 
be final. Section 4 (6) requires the signing and verification of the application in the 
manner laid down in the Code of Civil Procedure for signing and verifying 
plaint*. 

That takes us to section 5 which deals with the enquiry to be held by the Regis- 
trar on the application made before him under section 4 (1). Eight points safe 
■set down under section 5 (1) which the Registrar has to consider. Section 5 (2) 
Hays down that the Registrar shall give in the prescribed manner public notice of the 
inquiry proposed to be made under sub-section (1) and invite all persons interested 
in the public trust under inquiry to prefer objections, if any, in respect of such trust. 
Under section 6, the Registrar has to make his findings on the points specified by section 
5 (1) ; and under section 7, the Registrar causes entries to be made in the register 
in accordance with his findings. Section 7 (2) naturally lays down that the entries 
made under section 7 (1) shall be final and conclusive. Section 8 (1) allows a civil 
■suit to be filed against the findings of the Registrar within six months from the date 
•of the publication of the notice under section 7 (1) ; such a suit can be filed by a 
working trustee or a person having interest in a public trust or any property found 
to-be trust property. Section 9 permits applications to be made for change in the 
•entries recorded in the register. It will be recalled that the application which was 
made in 1956 by Abdul Karim was under the provisions of section 9 (1). If an 
application is made for change in the entries as, for instance, for adding to the. list 
■of properties belonging to the trust, a proceeding has to be taken for making the said 
■change and this is prescribed by section 9 (2). Section 9 (3) makes the provisions 
of section 8 applicable to any finding under section 9 as they would apply, to a finding 
under section 6. These provisions are contained in Chapter II of the Act. Chapter 
III deals with the management of trust property ; Chapter IV with the problem 
of audit ; Chapter V with control ; and Chapter VI contains miscellaneous provi- 
sions, including section 35 which confers the rule-making power on the State 
■Government. That, broadly stated, is the nature of the scheme of the Act and the 
material provisions which fall to be considered in the present appeal. ■ ; r 

Mr. Sinha relies on the fact that under section 4 (5) of the Act,, the decision 
•of the Registrar is made final, subject to the appellate decision, if any ; and he also 
refers to the right of instituting a suit reserved by section 8. His argument is that if 
any person who claims interest in the properly which is alleged to be trust property 
fails to satisfy the Registrar about his claim, he can file a suit under section 8 (1)- 
'Section 8 (1) allows a suit to be filed, subject to the conditions prescribed by it, and 
the right to file such a suit is given to a working trustee, or a person having interest 
in a public trust or any property found to be trust property. The respondent is 
interested in the property in suit which is found to be trust property, and since it did 
not avail itself of the right to file a suit within the specified time,- the order passed 
by the Registrar must be held to be final and conclusive against its claim. ■ If finality 
■docs not attach to such an order even after six months have expired within th c 
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meaning of section 8(1), then the provisions contained in section 4 (5) will serve 
no purpose whatever. . That is the manner in which Mr. Sinha has presented his 
case before us. 

We are not impressed by this atgumcnt. In testing the validity of this argu- 
ment, we must bear in mind the important fact that the Act is concerned with the 
registration of public, religious and charitable trusts in the State of Madhya Pradesh, 
and the enquiry which its relevant provisions contemplate is an enquiry into the 
question as to whether the trust in question is public or private. The enquiry permit- 
ted by the said provisions does not take within its sweep questions as to whether the 
property belongs to a private individual and is not the subject-matter of any trust 
at all. It cannot be ignored that the Registrar who, no doubt, is given the powers- 
of a civil Court under section 28 of the Act, holds a kind of summary enquiry and 
the points which can fall within his jurisdiction are indicated by clauses (i) to (x) 
of section 4 (3). Therefore, prima facie, it appears unreasonable to suggest that 
contested questions of title, such as those which have arisen in the present case, can 
be said to fall within the enquiry which the Registrar is authorised to hold Under sec- 
tion 5 of the Act. 

Besides, it is significant that the only persons who are required to file their objec- 
tions in response to a notice issued by the Registrar on receiving an application 
made under section 4 (1), are persons interested in the public trust — not persons 
who dispute the existence of the trust or who challenge the allegation that any pro- 
perty belongs to the said trust. It is only persons interested in the public trust, such 
as beneficiaries or others who claim a right to manage the trust, who can file objec- 
tions and it is objections of this character proceeding from persons belonging to this 
limited class that fall to be considered by the Registrar. It cannot be said that the 
respondent falls within this class ; and so, it would be idle to contend that it was the 
duty of the respondent to have filed objections Under section 5 (2). 

It is true, section 8 (1) permits a suit to be filed by a person having interest i n 
the public trust or any property found to be trust property. The interest to which 
this section refers must be read in the light of section 5 (2) to be the interest of a 
beneficiary or the interest of a person who claims the right to maintain the trust or 
any other interest of a similar character. It is not the interest which is adverse to 
the trust set up by a party who does not claim any relation with the trust at all. 
That is why we think the finality on which Mr. Sinha’s argument is based cannot 
avail him against the respondent inasmuch as the respondent was not a party to the 
proceedings and could not have filed any objections in the said proceedings. 

Then again, the right to file a suit to which section 8 (1) refers is given to 
persons who are aggrieved by any finding of the Registrar. Having regard to 
the fact that the proceedings before the Registrar are in the nature of proceedings- 
before a civil Court, it would be illogical to hold that the respondent who was not a 
party to the proceedings can be said to be aggrieved by the findings of the Registrar. 
The normal judicial concept of a person aggrieved by any order necessarily postulates 
that the said person must be a party to the proceedings in which the order was passed 
and by which he feels aggrieved. It is unnecessary to emphasise that it would be 
plainly unreasonable to assume that though a person is not a party to the proceed- 
ings and cannot participate in them by way of filing objections, he would still be 
found to file a su : t within the period prescribed by section 8 (1) if the property in 
which he claims an exclusive title is held by the Registrar to belong to a public 
trust. 

Similarly, the right to prefer an appeal against the Registrar’s order prescribed 
by section 4 (5) necessarily implies that the person must be a party to the proceed- 
ings before the Registrar ; otherwise how would he know about the order ? Like 
section 8 (1), section 4 (5) also seems to be confined in its operation to persons who 
are before the Registrar, or who could have appeared before the Registrar under 
section 5 (2). The whole scheme is clear ; the Registrar enquires into the question 
as to whether a trust is private or public, and deals with the points specifically cnU- 
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merated*' by section- 4 (3). Therefore, we have no hesitation in' holding that the 
Courts below were right -in coming to the conclusion that the fact that the property 
now in suit was added to the list of properties belonging to the wakf, cannot affect 
the respondent’s title to it. On the merits, , all the Courts below have rejected the 
appellant’s, case and have upheld the pleas raised by the respondent in defence. , 

’ The result is, the appeal fails and is dismissed with costs. 

V.K. ■. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present. P. B. Gajendragadkar , Chief Justice, M. HidaYatullah and 
V. Ramaswami, Jj. • c. 

Union of India •• Appellant* 

v. 

"Watkins Mayor & Co. • • Respondent. 

Conlract Act {IX of 1872), section 148 — Iron sheets belonging to defendant supplied to plaintiff under a contract 
by latter to manufacture drums for the defendant — Later contract conceited — Suit by plaintiff as bailee for compensa- 
tion for storage of iron sheets in its godown — Measure of— Notice by plaintiff claiming storage charges at certain 
rate — No reply from defendant — If amounts to implied undertaking to pay godown rent at that rate. 

Limitation Act {IX of 1908), Articles 61 and 120 — Contract by plaintiff to manufacture finished product out 
■of raw materials supplied by defendant — Raw materials stocked in plaintiff’s godown — Later contract cancelled — 
Suit by plaintiff claiming compensation as bailee for storage and other incidental charges — If governed by Articl e . 
6 1 or 1 20 — Claim under different heads if can be split up for the purpose of applying the bar of limitation. 

Interest Act {XXXII of 1839 ) — Suit for compensation — Interest for the period prior to institution of the suit— ■ 
When can be awarded. ■ 

The defendant, the Union of India, entered Into a contract with the plaintiff to supply 600 tons 
<)f iron sheets out of which, the plaintiff agreed to manufacture and deliver drums to the defendant. In 
pursuance of this agreement the defendant supplied the iron sheets which were stocked in the premises 
■of the plaintiff’s factory in July, 1944. In August, 1944, however, the defendant cancelled the contract 
but the iron sheets supplied by it Were not removed till May, 1949. The plaintiff filed, in 1952, a suit 
against the defendant on the ground that the plaintiff acted as bailees of the goods of the defendant 
from July, 1944 to May, 1949 and as such was entitled to compensation Under the following heads :(o) 
godown rent, {b) chowkidar’s salary, (r) terminal tax paid, (d) cartage, (r) unloading charges, (/) cooli- 
age for storing iron in godown and (g) interest on the sums payable under items (a) to (/). On the 
questions (t) whether the lower appellate Court -was justified in fixing Us. 300 per month as godown, 
charges, (2) whether the suit was governed by Article 61 or 120 of the Limitation Act (IX of 1908) and 
whether the plaintiff’s claim with respect to items {c) to (/) was barred by limitation and (3) whether the 
appellant was entitled to the interest which he claimed under item (g). 

Held, (i) under the circumstances of the case the lower appellate Court was justified in fixing the 
godown rent at Rs. 300 per month. Merely because the plaintiff had claimed by a notice stora . : 
charges at the rate of Rs. 4 per ton per month and there was silence on the part of the defendant, it , 
cannot be deemed that there was acquiescence on the part of the defendant and that there was an 
implied undertaking on its part to pay godown rent at that rate; . - . 

(ii) the suit was governed by Article 120 and not by Article 61 of the Limitation Act and the claim 
of the plaintiff in regard to items (c) to (/) was not barred by time. The transaction of bailment bet: 
ween the parties was a single and indivisible transaction and the claim for compensation made by the . 
plaintiff could not be split up into different items for applying the bar of limitation ; and 

(iii) the plaintiff was not entitled to the interest claimed by him. . 

It is well-established that interest may be awarded for the period prior to the date of the institution 
of the suit if there is an agreement for the payment of interest at fixed rate or if interest is payable by 
the usage of trade having the force oflawor under the provisions of any substantive law entitling the . 
plaintiff to recover interest, as for instance section 80 of the Negotiable Instruments Act, 1881. There 
is in the present case neither usage nor any contract to justify the award orinterest. Nor is interest pays- • ■ : 

Ad V. Nos. 43 and 44 of 1963. , , joth March, io6j. - : 
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ble by virtue of any provision of the law governing the case. Under the Interest Act, 1839, the Court 
may allow interest to the plaintiff if the amount claimed is a sum certain which is payable at a certain 
time by virtue of a written instrument. But the amount claimed in the instant case is not a sum cer- 
tain but compensation for unliquidated amount. The provision in the Interest Act that “ interest shall 
be payable in all cases in which it is now payable by law ” only applies to cases in which the Court 
of Equity exercises jurisdiction to allow interest. 

Appeals from the Judgment and Decree dated 31st March, 1960 of the Punjab 
High Court in Regular First Appeal No. 121 of 1953. 

N. D. Karkhanis and R. N. Sachthey, Advocates, for the Appellant. (In Civil 
Appeal No. 43 of 1963) and Respondent (In Civil' Appeal No. 44 of 1963). 

C. B. Agarioala, Senior Advocate ( B . P. Maheshvoari, Advocate, with him), for 
Respondent (In Civil Appeal No. 43 of 1963) and Appellant (In Civil Appeal 
No. 44 of 1963). 

The Judgment of the Court was delivered by 

Ramaswami, J . — 'Both these appeals are brought from the judgment and decree 
■of the High Court of Judicature of the State of Punjab dated 31st March, 1960 in 
Regular First Appeal No. 121 of 1953 by certificates granted by the High Court 
under Article 133 (1) (a) of the Constitution. 


The plaintiff brought the suit claiming a sum of Rs. 1,07,700 and odd from the 
TJn : on of India as compensation for storage of over 600 tons of iron sheets for the 
period from July, 1944 to May, 1949. The plaintiff alleged that on 11th February, 
1944 the Union of India placed an indent for the supply of 120,000 diums. The 
raw materials comprising of 600 tons of P.C.R.C.A. iron sheets were to be supplied 
by the defendant to the plaintiff and the agreement was that the plaintiff was to 
be paid fifteen annas as the cost of fabrication for ea.ch drum. In pursuance of 
the contract the defendant supplied 600 tons of iron sheets to the plaintiff In July, 
1944. The sheets were unloaded and stocked on the premises of the plaintiffs factory 
at Jullundur. But, on 21st August, 1944, the defendant cancelled the contract 
by its letter — Exhibit P-18, dated 21st August, 1944 and the plaintiff was informed 
that further communication would follow in regard to the disposal of the materials 
supplied to the plaintiff under the contract. The plaintiff served notices dated 
27th July, 1945 — Exhibit D-l and 28th April, 1947 — Exhibit D-2, asking the defen- 
dant to remove the goods. The goods were removed in small quantities in 
accordance with the release orders issued and the last lot weighing 282 tons was 
removed on 30th May, 1949, After some correspondence between the plaintiff and 
the Union of India, the plaintiff filed the present suit on 29th July, 1952 on the 
.allegation that the plaintiff acted as bailees of the goods of the defendant from July, 
S944 to May, 1949 and was entitled to the sum of Rs. 1,07,700-5-0 as follows : 


’ Rs. A. P. 

(a) Godown rent from July, J 944 to end of May, 1949 

atRs. 4 per on per month .. 93,231 0 0 

(b) Ghowkidar’s salary, Watch and Ward .. 7,004 0 0 

(c) Terminal Tax paid .. 760 0 0 

(d) Cartage from Railway Station to Godown of the Fac- 

tory .. 2,105 14 0 


(e) Unloading charges .. 825 5 0 

(/) Gooliage to store 600 tons in godown .. 800 0 0 

(g) Interest on the sums mentioned in clauses (c) to (/) 

at 6 per cent. . . 2,974 2 0 

The suit was resisted by the defendant on the ground that there was no completed 
contract of bailment between the parties and that, in any event, the claim of the 
plaintiff regarding the charge for storage was excessive. It was also pleaded that 
the suit was barred by limitation. By its judgment dated 4th May, 1953 the trial 
Court granted the plaintiff a decree for a sum of Rs. 9,440 against the Union of 
India. The plaintiff took the mattei in appeal before the Punjab High Court in 
Regular First Appeal No. 121 of 1953. By its judgment dated 31st March, 1960, 
the High Court partly allowed the appeal of the plaintiff and granted him a decree 
ior Rs. 27,525-5-0 against the defendant as detailed below : 1 
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(a) Godown rent at Rs.' 300 per month for a'pefiod of 59 

• months from' July, 1944 to the end of May, 1949 : 

( b ) Chowkidar’s salary ■ ' ■ '= 

'(c) Terminal Tax ■' ■ "■ 

( d ) Cartage - . • 

(c) Unloading charges 
(/) Cooliage. . . 

(g) Interest at 6 % per annum'on items (c) to (f) as' 

Rs. 2,974-3-0 claimed in the plaint 


Rs. A. P. 

: 17,760 0 0 
2,360 0 0 
760 0 0 
2,105 14 0 
825 5 0 
800 0 0 - 

2,974 2 0 


. . 27,525 .50 . 

Aggrieved by the judgment and decree of the High Court dated 31st March, 1 960 
both the plaintiff and the defendant have presented appeals to this Court. 

In Civil Appeal No. 43 of 1963 it is contended on behalf of the appellant that the 
storage charges granted at Rs. 300 p.m. by the High Court were hot justified upon 
the evidence in the . case. . It was submitted that the report of Mr! J. S, Mongia 
dated 5th' August, 1947 was taken by the High Court as the basis of its calculation 
and the fair rent payable to the plaintiff ought not to have exceeded the rate of 
Rs. 200 p.m. mentioned in Mr. Mongia’s report. We do not consider there is any 
substance in this submission; Mr. J. S. Mongia was deputed by the defendant to 
conduct an enquiry and make a report with regard to storage charges claimed by 
the plaintiff. It ’appears from his report— Exhibit D-19, dated 5th August, 1947, 
that Mr. Mongia calculated that the storage of iron sheets took' about 1,485 -cubic 
feet of space. It is true that Mr. Miongia considered -that the fair rent payable was- 
Rs. ,200 p.m. but the High -Court increased the rate in view of the fact that at the 
time of this inspection some of the iron sheets had been already removed. - There 
is evidence that at the time of Mr. Mongia’s inspection the weight of iron sheets 
.stored was 498 tons, though the quantity of iron sheets originally stored was 600 
tons’. The; High Court has- also taken into consideration the additional services 
'rendered by tlic plaintifFin looking after the iron sheets during the period of storage* 
We do not, therefore, find it possible to accept the contention of the appellant that 
the High Court was not justified in fixing the rent at Rs. 300 p.m; as godown charges. 
As regards the floor space, the High Court has remarked that the calculation of the 
;trial. Judge for the surface area was not correct. ‘ It appears that the trial ; Court 
accepted the evidence of Man Mohan Lai— D.W., 7— that the floor space occupied 
•by 600 tons of iron sheets could not be more than 2,600 sq.ft., but the High Court 
■ pointed out that this calculation was fallacious, because a space of 1 foot was allowed 
between the bundles of iron sheets and this was hardly sufficient for the operation 
of overturning the bundles of sheets in order to prevent rust Taking all 
the factors into consideration including the report of Mr. Mongia, the High Court 
reached the conclusion that the rent of Rs. 300 p.m. was a reasonable charge. 
We see no reason for taking a different view from the High Court on this aspect of 
the case. 1 

a i- ? rf S r e ,f b ? alf °T tbe reliant that the suit was governed by 

Article 61 of the Limitation Act arid the claim of the plaintiff in regard to items 
(c) to (/) was barred by time We do not accept this argument as correct.' The tran- 
saction of bailment between the parties was a single and indivisible transaction and 
the claim off compensation made by the plaintiff cannot be split upffito different 
items fin ^pplying the bar of limitation We arc also of the opinion that the pro- 
visions of Article 6 1 of the Limitation Act do not apply to the nresent rase The 
High Court was right m taking the view that the suit was governed by Article 120 . 
of tlic Limitation Act and that the plaintiff was not barred under that Article. 

* Iot V ^tm?i y to <> ^ ndCd T b . ehalfofthc f-Ppellant that, in any event, the plaintiff 
w !: n - rCC Sr 111 erest 10 thc cxtcnt ofRs - 2,974-2-0 as clamed in 

this noint is wrtTfnUiK ’ f ' 2 £? Cnt of ^med Counsel for tlic appellant on 
tins point is well-founded and must be accepted as correct.;, It‘ is well-established 
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that interest ma.y be awarded for the period prior to the date of the institution of the 
sitit if there is an agreement for the payment of interest at a fixed rate or if interest 
is payable by the usage of trade having the force of law, or Under, the provisions of 
any substantive law entitling the plaintiff to recover interest, as for instance, under 
section 80 of the Negotiable Instruments Act, 1881, the Court may award interest 
at the rate of 6 per cent, per annum, when no rate of interest is specified in the 
promissory note or bill of exchange. There is in the present case neither usage 
nor ?.ny contract, express or implied, to justify the award of interest. Nor is interest 
payable by virtue of any provision of the law governing the case. Under the 
Interest Act, 1839, the Court may allow interest to the plaintiff if the amount claimed 
is a sum certain which is payable at a certain time by virtue of a written instrument. 
But it is conceded that the amount claimed in this ca.se is not a. sum certain but 
compensation for unliquidated amount. On behalf of the respondent it was sub- 
mitted by Mr. Aggarwala that interest ma.y be awarded under the Interest Act 
which contains a provision that “ interest shall be payable in all cases in which it is- 
now payable by law.” But this provision only applies to cases in which the Court of 
Equity exercises jurisdiction to allow interest. The legal position has been explained 
by the Judicial Committee in Bengal Nagpur Railway Company , Limited v. Rattarji 
Ramji and others 1 , as follows : 

“ As observed by Lord Tomlin in Maine and New Brunswick Electrical Power Co. v. Hart 2 , * In 
order to invoke a rule of equity it is necessary in the first instance to establish the existence of a state 
of circumstances which attracts the equitable jurisdiction, as, for example, the non-performance of a 
contract of which equity can give specific performance’. ” 

The decision of the Judicial Committee in Bengal Nagpur Railway Co., Ltd. v. Rattanji 
Ramji and others 1 , was relied upon by this Court in Seth Thawardas Phemmal v. The- 
Union of India 3 , in rejecting a claim for interest. In that case, a contractor entered 
into a contract with the Dominion of India for the supply of bricks. A clause in the 
contract required all disputes arising out of or relating to the contract to be referred 
to arbitration. The dispute having arisen, the matter was referred to arbitration 
and the arbitrator gave an award in the contractor’s favour. The Union of 
India which has succeeded to the rights and obligations of the Dominion,, 
contested ' the award on various grounds one of which was the liability to pay interest 
on the amount a.warded. Bose, J. , in delivering the judgment of the Court, observed 
that the interest awarded to the contractor could not, in law, be awarded. He 
pointed out that the arbitrator is not a Court within the meaning of the Interest 
Act, 1839 and, in any event, interest could only be awarded if there was a debt 
or a sum certain payable at a certain time or otherwise by virtue of some written 
contract and there must have been a demand in writing stating that interest will 
be demanded from the date of the demand. 

The same view has been expressed by this Court in a later case — Union of 
India v. Rallia Ram 4 — in which the respondent had claimed from the Dominion of 
India, compensation in respect of the goods delivered to him under the contract 
interest on the amounts raised by him for carrying out the contract and for incidental 
expenses incurred by him after delivery of the goods. The dispute was referred 
to arbitration and the award granted to the> respondent three sums of money on 
the following heads ; (1) loss suffered by the respondent in respect of goods not 
returned by him computed on the basis of difference between the price paid and 
price received by him on sale, (2) incidental charges on account of expenses in- 
curred on advertisement, storage, agency commission, etc., (3) interest on sum 
refunded to respondent in respect of returned packets. It was held by this Court 
that the award of interest under the third head could not be sustained as the contract 
did not provide for payment of interest in respect of amounts paid by the respondent 
if the contract fell through. Nor cotlld interest be a.warded under section 61 of the 


1. (i937) L.R. 65 I.A. 66 at p. 72 : (1938) 1 3. (1955) S.C.J.445 : (1955) 2 M.L.J. (S.C.)- 

M.L.J. 640 : A.I.R. 1938 P.G. 67. 23 : (1955) = S.C.R. 48 : A.I.R. 1955 S.C. 468.. 

2. L.R. (i 92 9) A.C. 631, 640. 4. (1964) 3 S.C.R. 164 : A.I.R. 1963 S.C’ 
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Sale of Goods Act or trader the Interest Act on grounds of equity. . In the absence 
•of any Usage or contract -express or implied s or of any provision of law to justify 
1 the award of interest, the arbitrator cannot award interest by way of damages 
; caused to .the respondent for wrongful detention of money; Applying the principle 
to the present case, it is clear that the plaintiff is not entitled to a decree for interest 
to the extent of Rs. 2,974/2/- claimed by him in the plaint and, therefore , the decree 
.granted by the High Court in favour of the plaintiff should be reduced to this extent. 

In Civil Appeal No. 44 of 1963 preferred on behalf of the plaintiff the - main 
argument put forward by Mr. C. B. Aggarwala was in regard to the calculation of 
the storage charges for the iron sheets: ... It was. pointed out that the plaintiff had 
.given notice to the defendant claiming rent at the rate of Rs. 4 per ton per month 
and there was no protest on behalf of the defendant and, therefore, it must be taken 
that there was an implied agreement between the parties that rent would be paid 
.at that rate i.e., at the rate of Rs. 2,400 per month. We do not think there is any 
warrant .for this submission. Merely because the plaintiff had claimed storage 
•charges at the rate of Rs. 4 . per ton per month and there was silence on the part of 
the defendant, it cannot .be deemed that there was acquiescence on the part of the 
defendant and that there was an implied undertaking on its part to pay godown 
irent at that rate. We have already discussed the question of reasonable -compensa- . 
tion to the plaintiff for storage of the iron sheets and, for reasons already given, we 
.'hold that the finding of the High Court on this issue is correct. 


In the result, we hold that the plaintiff is entitled to the decree witlijegard to 
items (a) to (/) as mentioned inthe judgment of the High Court, i.e.,: 


(a) Godown rent at Rs. 300 per month for a period of 59 months 

from July, 1944 to the end of May, 1949 ' 

( b ) Chowkidar’s salary 

(c) Terminal Tax 

(d) Cartage 

(«)- Unloading charges 

\f) Cooliage . .. 


Rs. 17,700 -/ 

Rs. 2,360/- 
Rs. . 760/- 
Rs. 2,105/14 1 - 
Rs- 825/5/- 

Rs. 800/- ' ' 

i 


Rs- 24.551/3!/- • 


•.and not to interest i.e., item (g). We accordingly allow Civil Appeal No. 43 <j>f 1963 
.and modify the judgment and decree of the High Court to the extent indicated .above, 
-Civil Appeal No. 44 of 1963 is dismissed. There will be no order as to co&ts of 
iboth these appeals. { - 


V.K. 


Order according !)'• 


THE SUPREME COURT OF INDIA. 

" ■ . (Civil Appellate Jurisdiction) ’ ■ 

Present ; — K. Subba Rao, J. Q. Shah and R. S. Bachawat, JJ. 

The Calcutta Tramways Co., Ltd. . . Appellant* 

v. 

'The Corporation of Calcutta ... Respondent. 

Calcutta Tramways Act ( W.B. Act XXV of J951), section 5, proviso — Scope— Proper construction. 
Under section 5 of the Calcutta Tramways Act the Government of West Bengal is statutorily 
-.substituted for the Corporation of Calcutta or its predcccssors-in-intcrest in the various agreement 
•set out in the Second Schedule to that Act. The Action is 3 well defined one. The Government 
replaces the Corporation and its predecessors as a party to the agreements unless the subject-matter 
• or the context otherwise requires. Tiie natural presumption is that but for the proviso tire enacting 
jart of the section would have included the subject-matter of the proviso also. The proviso to section 


* C.A. No. 245 of 1964. 
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.<5 saves from the operation of the substantive section the sums payable under any such agreements to 
■any such bodies mentioned therein : It excludes the operation of the fiction in respect of such sums. 
In respect of the said sums payable the agreement entered into with the said bodies will remain intact 
;as if the Act had not been passed ; that is to say, the Corporation of Calcutta would still continue to 
be a party to the said agreements for the said purpose. The relevant agreements provided for the 
recovery of the rents and also for the procedure for the recovery of the sums so payable in accordance 
•with the terms of the arbitration clauses of the agreements. Had not the Act been passed, it cannot 
be denied that the Corporation, if a dispute arose in regard to the rent, could have referred the dispute 
to arbitration. The substantive right to the payment of rent and the procedural one to have any dis- 
pute arising in respect of that right referred to arbitration embodied in the agreements are intercon- 
nected and are not severable. It cannot therefore be contended that the Corporation of Calcutta 
•could not rely on the arbitration clauses of the agreements in question and refer the disputes arising 
in respect of the sums payable in terms of the said agreements to arbitration. To preserve the subs- 
tantive right and to withhold the procedural right to enforce it, is to save the right and to deny the 
remedy. 

Appeal by Special Leave from the Judgment and Order dated 13th February, 
1963 of the Calcutta High Court in Award Case No. 8 of 1963. 

A. V. Viswanalha Sastri, Senior Advocate (D. JV. Gupta, Advocate, with him), 
for Appellant. 

S. T. Desai , Senior Advocate, (P. K. Mukherjee, Advocate, with him), for 
^Respondent. 

The Judgment of the Court was delivered by 

Subba Rao, J . — On or about 2nd October, 1879, the Corporation of the town 
•of Calcutta incorporated Under Bengal Act IV of 1876 entered into an agreement 
in writing with Dillwyn Parrish, Alfresh Parrish and Robinson Souttar, hereinafter 
called the grantees, whereunder the Corporation granted to the said grantees the 
right to construct, maintain and use certain tramway's in Calcutta on payment of 
•certain rents as provided in the said agreement. The agreement contaired an 
arbitration clause which provided for referring any disputes arisirg under the said 
agreement to arbitration in the manner prescribed thereunder. The said agree- 
ment further provided in clause 28 that the words “ the said Corporation ” would 
include the Corporation and its successors. Different agreements were entered 
into between the successors of the Corporation of Calcutta and the grantees from 
itime to time, namely, on 22nd November, 1879, 2nd September, 1893, and 9th 
December, 1899, and were confirmed by appropriate Acts. In all these agreements 
the appellant’s predecessor-in-interest agreed to pay the rents to the respondent’s 
predecessor-in-interest in respect of the tramways constructed, maintained and used 
by them. All the said agreements contained an arbitration clause similar to that 
contained in the first agreement. The Corporation of Calcutta is now the successor 
•of the properties of the Corporation of the town of Calcutta constituted under the 
Bengal Act IV of 1876. It was constituted by Bengal Act II of 1888. The appellant 
i.e., the Calcutta Tramways Co., Ltd., is the successor or the assignee of the said 
.-grantees. On 30th August, 1951, the State of West Bengal entered into an agree- 
ment with the appellant whereby the Government agreed to purchase the under- 
taking of the appellant as provided in the said agreement. The said agreement- 
was subject to an Act being passed by the appropriate Legislature satisfying the 
agreement and giving effect to it. The Calcutta Tramways Act, 1951 (W.B. 
Act XXV of 1951) was passed and it came into effect on 18th October, 1951. Under 
that Act the Government of West Bengal was practically substituted for the Corpo- 
ration of Calcutta under the various agreements subject to a reservation that any 
•sums payable under the said agreements shall be payable by the appellant to the 
•Corporation. Disputes arose as regards the track rent payable by the appellant 
to the Corporation and the dispute was referred to arbitration in accordance with 
the terms of the arbitration clause. Though the parties appointed arbitrators in 
terms of the arbitrat'on clause of the agreements, the appellant nominated its 
arbitrator without prejudice to its rights and filed on 7th January', 1963, an appli- 
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cation in the Original Side of the Calcutta High Court; inter, alia, for the determination 
of the question whether there was. a valid arbitration agreement between the 
appellant' and -the respondent and for other incidental reliefs. The application 
was heard by A. N. Ray, J.-, who held that there was an agreement between the 
appellant and the respondent and that the appellant was a party to the arbitration 
clauses contained in the relevant agreements; that the respondent could make a; 
reference to arbitration in terms of the said agreements and that the reference to 
the arbitrators was valid, legal and effective. The appellant, by the Special Leave 
has filed the present appeal against the said order of the High Court. 

:: Mr. A. V. Viswanatha Sastri, learned Counsel for the appellant, contended 

that all the rights of the. Corporation of Calcutta under the various agreements stood 
transferred under the Tramways Act, 1951, and vested in the Government of West 
Bengal except only;in regard to the sums payable to the Corporation and that 
therefore, the Corporation could not rely on the arbitration clauses of the agree- 
ments and refer the disputes arising in respect of the sums payable in terms of the 
said agreements to arbitration. • ' • " ( — ‘ 

The point raised is in a small compass and turns upon the relevant provisions 
of the West Bengal Act XXV of 1951 hereinafter called "the Act.” Under the 
Act the agreement entered into on 30th August, 1951, between the Governor of 
West Bengal on the one part and the Calcutta Tramways Co., Ltd. on the other 
part was confirmed. Section 3 of the Act says; 

“The transfer agreement is hereby confirmed and made binding on the parties thereto and the 
several provisions thereof shall have effect as if the same had been enacted in‘ this Act. 

“Section 4 ehacts that notwithstanding anything to the contrary in any other law, all the powers 
and duties of the Corporation of Calcutta, the Commissioners of the Howrah Municipality, the ; 
Commissioners of the South Suburban Municipality and the Commissioners for the New Howrah - 
Bridge with respect to the construction, maintenance, use, leasing of or otherwise dealing with tram- 
ways arc transferred to and vested in the Government”. 

Section 5, which is the crucial section reads : • •. .... 

“ (j) The several agreements particulars, whereof arc set out in the Second Schedule to this 
Act shall have effect as if the Government were' parties thereto in lieu of the respective bodies and . 
persons set out in column 2 of the said Schedule and any reference in any such agreement to any of ’ . 
such bodies or persons shall unless the subject-matter or the context otherwise requires be deemed to 
be a reference to the Government : 

- ■ • , • Provided that any sums payable under any such agreement to any of such bodies or persons 
shall continue to be payable as if this Act had not been passed. ” - 

The Second Schedule contains a list of the titles of the various agreements mentioned 
by us earlier. Under.section 5 of the Act the Government is statutorily substituted 
for the respondent or its predecessor-in-interest in the various agreements stated 
supra. The fiction is a well defined one. The Government replaces the Corpora- 
tion and its predccessors-in-intercst as a party to the agreements unless the subject- 
matter or the context otherwise requires. The natural presumption is that but for 
the proviso the enacting part of the section would have included the subject-matter 
of the proviso also. The proviso to section 5 saves from the operation of the substantive , 
section the sums payable under any such agreements to any such bodies mentioned 
therein : it excludes the operation of the fiction in respect -of such sums payable. 

In respect of the said sums payable the agreements entered into with the said bodies, 
will remain intact as if the Act had not been passed ; that is to say, the respondent 
would still continue to be a party to the said agreements for the said purpose. The . 
relevant agreements provided for the recovery of the rents and also for the procedure 
for the recovery of the sums so payable in accordance with the terms of the arbjtra- ' 
tion clauses of the agreements. Had not the Act been passed and had the Governs , 
ment not been substituted in the place of the Corporation, it cannot be denied lira! 
the Corporation, if a dispute arose in regard to the rent, could have referred the 
dispute co arbitration. ! The substantive right to the paymeht of rent and the 
procedural one to have any dispute arising in respect of that right referred to . 
arbitration embodied in the agreements are interconnected and arc hot severable. 
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To preserve vhc substantive right and to withhold the procedural right to enforce 
t is to save the right and to deny’ the remedy. To accept the contention of the 
appellant is to make out a new agreement between the parties in respect of the sums 
payable. The acceptance of this suggestion compels the Corporation to give up 
ts agreed remedy. The alternative suggestion, namely, that in respect of the 
amounts payable to the Corporation the arbitration clauses of the agreements 
aould be enforced by the Government against the appellantintroduces an incongruity. 
iVhile the dispute would be between the appellant and the Corporation, the 
arbitration would be between the appellant and a third party. The argument 
hat the Government would be acting as a trustee of the Corporation in respect of 
be sums payable to the Corporation is not supported by any of the provisions of 
lie Act. A fair construction of the proviso to section 5 of the Act removes all the 
anomalies. Further, in the substantive part of section 5 of the Act the fiction takes 
effect Unless the subject-matter or the context otherwise requires. The proviso 
in terms as well as by necessary implication brings the subject-matter of the sums 
payable under the agreements both under the substantive and procedural aspects 
within the scope of the said exception. The fiction in section 5 of the Act shall 
yield, to that extent, to the terms of the contract. On such a construction we hold, 
as we have indicated earlier, that both the right to the said sums payable and the 
procedure of arbitration are saved thereunder. 

In the result, we agree with the view expressed by the High Court and dismiss 
the appeal with costs. 

V.K. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction). 

Present : — P. B. Gajejstdragadkar, Chief Justice, Raghubar Dayal, and 
V. Ramaswami, JJ. 

Badriprasad . . Appellant * 

v. 

The State of Madhya Pradesh and Anr. . . Respondents. 

Sale of Goods Act ( III of 1930), sections 20 and 25 (1) — Forest Contract Rules, Rules 8 and 18 — Felled 
trees in forest sold by Government by auction — Part of price paid on dale of auction, the rest to be paid in instalments 
— After the acceptance of the bid of purchaser by Divisional Forest Officer, deed of contract signed by both — Later 
auctioned trees destroyed by fire in forest — Thereafter contract countersigned by Chief Conservator of Forests as re- 
quired by rules — Property in auctioned trees if passed to buyer before the out-break of fire — Purchaser or on his default 
Mis surely if liable to pay the unpaid portion of the purchase price. 

Contract Act (IX of. 1872), section 196 — Sale of cut-trees in forest on behalf of Government — Ratification 
after goods were destroyed by fire — Validity. 

On 24th December, 1956 respondent No. 2 purchased at the public auction sale held by the 
Divisional Forest Officer the cut timber and the cut arkat trees of a certain coupe in the Harda Forest 
Division for Rs. 70,200. The appellant stood surety for the purchaser. The purchase price was to 
be paid in four instalments, the first of which was paid on the date of auction and the other three were 
to be paid on March, May and December, 1957 respectively. The Divisional Forest Officer and 
respondent No. 2 signed the deed of contract on 24th, December 1956 and it was countersigned by 
the Chief Conservator of Forests on 3rd May, 1957. The preamble of the deed of contract mentioned 
3rd May, 1957 as the date of making of the contract. The Forest Contract Rules were deemed to be 
part of the contract entered into between the parties. The entire coupe whose cut timber and arkat 
trees were sold, was divided into four sections A, B, C and D. This was done in accordance with rule 
18 of the Forest Contract Rules. Respondent No. 2- began his carting operations in section A in 
February 1957. He defaulted in the payment of the second instalment which was due in March, 1 957 
and he was informed in April, 1957 that no further removal of the cut trees' would be allowed in view 
•of the default. A few days later fire broke out in the forest as a result of which the goods purchased 


* C.A. No. 672 of 1964. 


16th March, 1965. 
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by respondent No. 2 and not removed by then ceased to exist and he did not pay the amounts due ort 
the 2nd, 3rd. and 4th instalments. .Respondent No. 1, the State Government, took proceedings' 
against the appellant for recovery of the amount. The appellant sought to avoid his liability as surety 
for the non-payment of the amount on the ground’ that the property in the cut trees sold, and existing 
in sections B, G and D had not passed to the contractor before the out break of fire and this was based 
on the facts that the goods sold were not specific goods as they had not been hammer-marked, that the 
goods in sections B, C,and D, could not be delivered until die 2nd, 3rd and the 4th instalments had 
been paid and that the deed of contract was signed after fire had taken place. "On the question of the 
liability of the surety; , .-s’ 

Held, the surety cannot avoid his liability to pay the amounts due on the 2nd, 3rd and 4th instal- 
ments on any of the grounds urged by him. 

The felled trees sold to respondent No. 2 had a butt mark at the butt end. A similar hammer 
mark existed on the stem near which the felled tree must have lain, it being presumed that the rules 
for the felling of trees were properly complied with by the forest authorities. The goods sold therefore 
were, specified goods. 

There was nothing in the contract that possession would not be delivered over the cut timber in- 
sertions B, G and D till the 2nd 3rd and 4th instalments have been paid. The relevant provisions of 
rule 18 of the Forest Contract Rules do not contain any such restriction. Further in view of rule 1 (fl) . 
of the rules relating to contracts for the sale of forest produce, it should be deemed that the payment of 
the purchase price had been made in full at the time of delivery, though the actual payment was to 
be made in four instalments. 

The fact that the contract was signed by the Chief Conservator of Forests on 3rd May, 1957, had 
ho effect on the question of delivery of possession of the produce sold and consequently on the passing 
of property in the goods to respondent No. 2. The Chief Conservator who was the proper authority ; 
for entering into the contract of sale of property worth over Rs.70,000 had necessarily to sign the deed '' 
of contract subsequent to the actual auction sale and in view of the exigencies of the procedure to be 
followed may have to sign after a substantial period of time. Practically all the formalities necessary ' 
for the execution of the deed except for the signature of the Chief Conservator had been completed ■ 
before the fire broke out. His formal signature on the deed of contract related back the contract to 
the date of auction. The sale of the forest produce to respondent No. 2 was therefore finalised on the’ 
date of auction subject of course to the acceptance of the bid by the Chief Conservator and the fact 7 
that the latter signed the deed on 3rd May, 1957 did not make the sale effective from the date of hi* . 
signature. His signature did not ratify any action of the Divisional Forest Officer which he took ' 
beyond his competence but simply completed the execution of the deed of contract and related back . 
its execution to the date on which the sale took place. 

Even assuming that the Divisional Forest Officer was not authorised to enter into the contract, . 
his act having been subsequently ratified by the Chief Conservator, the ratification related back to 
the date of contract. The provisional acceptance of the bid and the signing of the deed by the Divi- 
sional Forest Officer must in the circumstances be held to be subject to ratification. It was within 
the realm of possibility that the forest produce might be lost on account of fire before the deed of : ■ 

, .. contract was formally signed by the Chief Conservator. The contract entered into therefore involved . 7 
the possibility of the loss of goods by fire as the basis of the contract. The contention therefore tin 1 ’ 
there could be no ratification of the act of the Divisional Forest Officer after the goods has ceased to ■ 
exist would be untenable. , 

•. Xt in accor dance with Instruction No. 9 of Volume II of the C.P. and Berar Forest Manual, 
*h%,Jjei M3\’ 1 957 j die date on which the Chief Conservator signed the contract, was mentioned in . 
tl?7 prcamblcVf tkc contract de;cC' ^ That date therefore had not any real effect on the actual date oh 

which the sale eP ok .. 

Section 25 (ij\of the Sale of Goou^Act had no application to the facts of the case. There wa*’\ 
nothing in the deed of contract or the Forest Gontract Rules which reserved a’ right of disposal of the 
goods until the payment of the price. Rule 8 of the Forest Contract Rules which gave a right to stop 
the removal of forest produce when the value of the produce already removed exceeded the amount 
of the instalments already*paid was made in pursuance of the statutory provisions of section 83 of the ■ 7 
Forest Act (XVI of 1927) which creates a lien on forest produce for the mono)- payable to Government/ . 
Action which the Divisional Forest Officer can. take for stopping the removal of the forest produce sold 
is therefore in. pursuance of the statutory authority conferred and not in pursuance of any terms 0 \ 
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contract. Ordinarily forest produce is to be sold on payment in full at the time of delivery. The 
provision for allowing payment by instalments is a concession and it is provided in the rules that pay- 
ment in instalments may however be considered as payment in full provided there be a clause in the 
agreement in accordance with rule of 8 the Forest Contract Rules. When a contractor is deemed to 
have paid in full the price, there could be no occasion for the Government to reserve a right of disposal 
of the property even after its delivery had been made to the purchaser. 

The contract was unconditional, the goods sold were specific and were in a deliverable state- 
Section 20 of the Sale of Goods Act applied to the facts of the case and the property in the goods sold 
passed to the purchaser at the time the contract was made. 

Appeal by Special Leave from the Judgment and Decree dated 26th October 
1962 of the Madhya Pradesh High Court in First Appeal No. 8 of 1960. 

C. B. Agarwala and Dr. W. S. Barlingay, Senior Advocates, (A. G. Ratnaparkhi 
Advocate, with them), for Appellant. ' ’ 

M. Adhikari , Advocate-General for the State of Madhya Pradesh and B. Sen 
Senior Advocate, M. S. K. Sastri and M. N. Shroff, Advocates and R. .P. Kapur, 
Advocate for I. N. Shroff, Advocate, with them), for Respondent. No. 1. r ’ ’’ 

The Judgment of the Court was delivered by : 

Raghubar Dayal, J.;— This appeal by Special Leave, arises out of a suit instituted 
by the appellant for a declaration that he was not liable to pay a certain amount 
originally due from defendant-respondent No. 2 and for the issue of a permanent 
injunction restraining the State Government, Madhya Pradesh, defendant-respondent 
No. 1 from continuing the proceedings for the recovery of the amount or for starting 
any fresh proceedings. The suit was decreed by the trial Court but, on appeal, 
the High Court reversed the decree and dismissed the appellant’s suit. 

The admitted facts of the case are that on 24th December, 1956, respondent 
No. 2 purchased at the public auction sale held by the Divisional Forest Officer 
Harda, the cut timber and arkal trees of coupe No. 9 Eastern, East Kalibhit 
Range, in Harda Forest Division, for Rs. 70,200. The appellant stood surety for 
the purchaser, viz., respondent No. 2. The purchase price was to be paid in foiu 
instalments, according to para. 4 of the deed of contract. Rs. 17,600 were to be 
paid at once and were so paid. The other instalments were due on 1st March 
15th May and 15th December, 1957. These instalments were not paid by respon- 
dent No. 2 and hence respondent No. 1 took proceedings against the appellant for 
the recovery of the amount. 

According to the terms of the conti act the contractor, respondent No. 2 
was to commence his work of collecting and removing the cut timber within 1 month 
after furnishing a copy of the boundary certificate. This certificate. Exhibit D-l, 
was furnished on 5th February, 1957 and stated that the respondent No. 2 had clearly 
understood the boundaries of the areas covered by the lease and that he had taken 
possession of the standing/felled/collected material in the aforesaid coupe as announ- 
ced at the auction and described in the said lease and that he was satisfied that 
the quantity delivered to him agreed substantially with that announced at the 
auction. 

The appellant Badri Prasad signed this certificate as a witness. The work 
could continue upto 30th June, 1958. 

Interest was to be charged at 6-1/4 per cent, per annum in respect of the instal- 
ments not paid on the due dates. The removal of the forest produce purchased 
from the contract areas was to be according to specified routes and, after they had 
been examined at the depots specified in clause 5 of the conti act deed. Clauses 
5-A and 5-Bof the contract made it incumbent on the forest contiactor icspondent 
No. 2 to set apart certain timber for certain purposes to the agriculturists and the 
residents of the villages rill three months belore the expiry of the contract. The 
Forest Contract, Rules were deemed to be part cf the contract entered into between 
respondent No. 2 and the State, by clause' 6 of the contract. 

The formal deed of contract was signed by the Chief Conservator of Forests 
on 3rd May, 1957 and the preamble of the deed gives the date of the making of the 
contract to be 3rd May, 1957. 
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" The First Schedule 'to the Contract states’: ••;•••• -V: 

“ The forest produce sold and purchased consists of All standing trees bearing hammer mark’ ■ 
•of marginally, shown device at ' base and breast height. All felled trees marked at the butt end and 
•stumps with the. device shown’in the margin.’ ” • , . 

This is signed by the contractor, respondent No. 2 and by the Divisional Forest. 
■Officer, Harda Division, dated 24th December, 1956. The trace of the coupe sold ■ 
was sighed by Respondent No 2 and the Divisional Forest Officer on 29th November, ; 
1956, prior to the actual auction sale. The tliird Schedule relating to the out- 
turn register was also signed by respondent No. 2 and by the appellant who stood: 
■surety and' the Divisional Forest-Officer, on. 24th December, .1956. 

The security bond was signed by the appellant on 29th December, 1956 and by 
the Divisional. Forest Officer on 30th March, 1956 and was conuter-signed by the 
’Chief Conservator on 3rd May, 1957. • 

The entire coupe whose cut-timber was sold to the respondent was divided into 
four sections A, B, C and D. This was done in accordance with rule 18 of the'. 
Forest Contract Rules. This rule provides that . the operations carried out in 
the contract area under a forest contract for the sale of standing trees are divided 
into two stages (a) cutting and ( b ) carting.- Cutting operations include felling and 
all processes of conversion, etc. without removing it further from the place where it : 
was felled that may be necessary to carry out such processes. Carting operations 
include all operations for the removal of a felled tree, or its converted products - 
from the place where the tree was felled, whether such removal be to a depot or- 
to a saw mill or other destination. Sub-rule (2) of rule 18 authorizes the Divisional' 
Forest Officer to divide the contract area, shortly termed a coupe, into such number, 
of sections, not exceeding eight, as he may think fit. The Divisional Forest Officer 
•can regulate and confine the operations of the forest contract in accordance with , 
the provisions mentioned in clauses (a) to (c) of that sub-rule. Clause (b) provides ' 
that a forest contractor can be allowed to carry out cutting operations first in sections 
1 and 2 of the coupe only and as soon as he begins cutting operations in section 3 , 
lie shall be deemed to have surrendered all his rights to the standing trees in section . 
1 and similar would be the result on his beginning cutting operations in section 4 . 
and so on, till all the sections of the coupe are completed. Clause (c) authorises 
the forest contractor to begin carting operations from the sections whose trees, lit 
has begun to cut and provides that his rights to the forest produce in section 1 cease 
when he starts cutting operations in section 4, and so on. ... 

The provisions of rule 20 apply to contracts where the trees have been felled 
"by the Forest Department and the felled trees only vlere sold to the forest contractor. 
Sub-rule (3) makes rulesT8 and 19 applicable to such contracts in so far as they be 
applicable. Sub-rule (2) of rule 20 provides that a forest contractor who has 
purchased felled trees shall remove all the trees purchased by him under his contract. 

Respondent No. 2, the contractor, began his operations in section . A of the. 
•coupe in the last week of February, 1957. He defaulted in the payment of the 
second instalment which was due on 1st March, 1957 and did not pay that amount 
till 25th April, 1957, though it was demanded several times from him. On 23rd 
March, 1957, a notice, Exhibit P-4, was issued to him. It stated: 

“ You are being informed through this notice that the removal of goods from the coupe by you « ' 
.already in excess of the amount deposited by you in the treasury. So please send the challan of the 
second instalment as soon as possible by the return load carrier, otherwise your removal ofgoods would 

be stopped and a report would be made to the higher authority within two days. ” 

This was duly served or respondent No. 2 - ’ ’ ■ 

On 25th April, 1957, the appellant was told by the forest authorities that no..- 
further removal of the forest produce would be allowed in view of the default of . 
payment of the second instalment. The licence book and the transit pass were taken 
Back by the Government Forester, Mandanlal Pagare. . ; 

Fire broke out in the forest and the cut timber sold to respondent No. 2 w* 1 * 
burnt. The report about the loss from fire is Exhibit D-2, dated 29th April, -. 
1957 and is signed by the contractor and Sheoprasad Parashar, the Forest Guard.,-, ... 
As a result of the fire the goods purchased by respondent No. 2 and not removed by 
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then, ceased to exist. He did not pay the amounts due for the 2nd, 3rd and 4th 
instalments. 

The appellant sought to avoid his liability as surety for the non-payment of the 
amount inter alia on the ground that the contractor respondent No. 2 had not been 
put in possession of the cut timber sold to him except of such timber which had been 
in section A of coupe No. 9, that therefore there had been no transfer of property 
in the timber sold to him and that he was therefore not liable for paying the amounts 
■due on the 2nd, 3rd and 4th instalments. It was averred by the appellant in 
paragraph 5 (A) of the plaint : 

“ Thus it was clearly understood on both sides and also explained by the Forest Department 
officials of defendant No. i and which has been all along implicit in the contract as per usual practice 
•of the Forest Department that the possession of the goods of each respective section will be delivered to 
the contractor on payment of each instalment as stated above. It was only on due payment of each 
instalment that the contractor was to become entitled to remove the goods in pursuance of the licence 
book supplied to him by the Forest Department of Defendant No. l. ” 

In paragraph 5 (B) it was stated : 

“ That the contractor or his licensees had no right to remove the goods until the same was duly 
hammer marked by the representative of the said Forest Department and until the licence and the 
transit pass were duly checked and signed by the Coupe Guard or such other representative as may be 
present on the spot. ” 

Paragraph 5 (C) mentioned : 

“ That the contractor or his men were further liable to carry the forest produce for check and 
examination of Forest Depot officers of Ziri, Rahetgaon and Timarni established for that purpose and 
after the cut wood was checked by the Depot Officers, the same used to be marked with a special 
hammer mark, and unless that was done it was not lawful for any person to remove timber brought to 
the Depot. ” 

Respondent No. 1 admitted what was stated in paragraphs 5 (B) and (G) of the 
plaint. It denied the understanding as averred In paragraph 5 (A) and what was 
alleged in paragraph 5 (D) to the effect that it was after the processes mentioned 
earlier that delivery of the goods was deemed to be given to the forest contractor and 
was to be at his disposal. 

The main question urged before us is that the property in tire cut timber sold 
and existing in sections B, G and D of the coupe had not passed to the contractor 
Before the fire broke out in the last week of April, 1957 and this contention is based 
on the facts that the goods sold were not specific goods as they had not been ham- 
mer-marked, that the goods in sections B, C and D could not be delivered till the 
2nd, 3rd and 4th instalments had been paid and that the deed of contract was signed 
after the fire had taken place. 

We may now consider the points urged in support of the contention that the 
property in the timber of sections B, C and D had not passed to respondent No. 2. 

The first schedule to the contract described the property, foicst produce sold 
and purchased, thus : 

“ All standing trees bearing hammer mark of marginally shown device at base and breast height. 
All felled trees marked at the butt end and stumps with the device shown in the margin. ” 

It is the case of the plaintiff-appellant that cut tree timber or cut trees were sold. 
Paragraph 2 (A) of the plaint describes the property purchased as “the cut timber 
and arkat trees of coupe No. 9”. Clause (i) of paragi aph 2 of the S atement of The 
Case filed on behalf of the appellant makes this further clear as it is stated therein 
that the contract was for the purchase of "the cut timber and cut arkat trees ”. It 
appears therefore that the expression about * ‘ all standing trees bearing hammer 
mark” in the description of forest produce sold was inadvertently omitted to be 
struck out from the deed of contract though there was no sale of standing trees to 
respondent No. 2. 

Chapter XX of Part IV of Volume I of the Central Provinces and Bcrar Forest 
Manual (hereinafter shortly termed Forest Manual) gives the rules for the disposal 
•of forest produce. Rule 5 states that before forest produce is disposed of it shall be 
properly marked. The standing trees are marked with hammer at two places^ 

scj— 41 
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at the butt end and at tlie lower part, a little above the stem. The trees arc to be . 
felled so as to leave the lower hammer mark in the im-cUt portion. The felled tree 
sold is subject to further processes, of cutting, etc. The portions so cut have to be 
hammer marked, as only one such portion will have the hammer mark which "was , 
first put at the butt, end of the tree. A second special hammer mark is placed on , 
these cut portions at the time of checking at the Depot. The two hammer marks 
necessary to be put on the cut portions of the felled tree before they could be actually 
taken away from the forest area were not made on the cut timber existing in sections 
B, C and D and sold to respondent No. 2, as the felled trees in those areas had not 
been cut further by the contractor. The omission to put such marks does not make 
the goods sold Unascertained. The felled trees sold to the respondent No. 2 had a 
butt mark at the butt end. A similar hammer mark existed on the stem near which 
the felled tree must have lain, it being presumed that tlie rules for the felling of trees % 
were properly complied with by . the Forest authorities, mentioned above. The i 
goods sold therefore were specified goods. . 

There is nothing in the contract that possession would not be delivered over tlie 
cut timber in sections B, G and D till the 2nd, 3rd and 4th instalments have been paid. . 
The relevant provisions of rule 1 8 of the Forest Contract Rules, extracted earlier, 
do not contain any such restriction. It only provides that the operations necessary 
to be conducted by the contractor had to start with section A or the first section and , 
that the rights of the contractor to the material purchased would be deemed to be 
surrendered in certain circumstances. This has nothing to do with the payment of 
the instalments by the contractor. He can proceed to operate on the entire property 
purchased,' according to his inclination in accordance with the procedure, as , 
regulated by the rules; • There is therefore no force in the submission that there could 
have been no delivery of possession over the procedure sold and existing in sections 
B, G and D till the various instalments had been paid. 


The fact that the contract was signed by the Chief Conservator of Forests on . 
3rd May, 1957, after fire had broken out has no effect on the question of delivery 
of possession of the produce sold and consequently on the passing of property in the 
goods to the contractor respondent No. 2. The Chief Conservator who was, the. 
proper authority for entering into the contract of sale of property worth : over 
Rs.‘ 70,000 had necessarily to sign the deed of contract subsequent to the actual ; 
auction sale and in view of tlie exigencies of the procedure to be followed may , 
have to sign after a substantial period of time. 

The bid of respondent No. 2 at the auction sale had been provisionally accepted , 
by the Divisional Forest Officer who is authorized under the rules to conduct. the 
auction sale. Tlie Divisional Forest Officer and respondent No. 2 thereafter signed 
the deed of contract on 24th December, 1956 the date on which the auction sale . 
took place. The appellant, as surety, also signed the third schedule on 24th Dcccm-,, 
ber and the security bond on 24th December. Practically all the formalities neces- 
sary for the execution of the deed except for the signatures of the Chief Conser- 
vator, authorized to enter into a contract of this magnitude, had been completed. 
His' formal signature on the deed of contract relates back the contract to the date 
of auction when the bid of respondent No. 2 was provisionally accepted and he 
and the Divisional Foi-cst Officer signed the contract. 

In this connection reference may be made to certain rules and the instructions 
issued by Government to the various officers for complying with those rules., Exe- 
cutive insti uctions on the preparation of forest contract agreements are printed 
at page 125 of Volume II of the Forest Manual. Instruction No. 9 provides that 
if the parties have signed the deed on the same date, that date should be entered in. 
the preamble, but if they had signed on two different dates, then the later of those 
two dates should be entered in tlie preamble. It was in accordance with this instrUc-. . 
tion that 3rd May, 1957, the date on which the Chief Conservator signed u» c - 
contract was mentioned in the preamble of the contract deed. That date thcrefoit- 
had not any real effect on the actual date on which the sale of the forest p reduce , 
took place in favour of respondent No. 2. ■ 
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Instruction 10 directs that the dates in clause 2 of the prescribed deed of contract 
should be very carefully entered as they have an important bearing on the deed and 
show the period during which the contract will remain in force. Such a period 
in the deed of contract Exhibit D is the period “from the date the forest contractor 
furnishes the necessary coupe boundary certificate after inspection of the contract 
area to the 30th day of June, 1958, both days inclusive”. The coupe boundary certi- 
ficate was furnished on 5th February, 1957. It follows that the period for the opera- 
tion of the contract was from 5th February, 1957 to 30th June, 1958. This is a 
clear indication that the date in the preamble has no real effect and that the contract, 
after its being duly signed by the competent authority, relates back to the date of 
sale. 


Instruction 16 deals with the execution of the deed of contract. Clause (i) 

provides for the drawing up of the contract in triplicate. Clause (ii) 

Clause (iii) requires the Divisional Forest Officer to initial the contract after checking 
it before the lessee is asked to sign it. Clause (iv) provides that where the Divisional 
Forest Officer himself is empowered to execute the agreement he and the lessee 
should execute it together and clause (v) provides that where the Divisional Forest 
Officer is not empowered to execute the agreement, it should be executed by the 
lessee and his signature should be attested and that the agreement should then be 
sent as soon as possible to the Forest Officer empowered to execute it, for his signa- 
ture and attestation. 

These instructions about the execution of the deed of contract plainly take into 
consideration the lapse of time between the execution by the lessee and by the com- 
petent Forest authority. 

Instructions Nos. 38 to 48 are with regard to the auction of forest contracts. 
It is the Divisional Forest Officer who is directed to take certain steps. Instruction 
No. 45 provides that Divisional Forest Officers should ordinarily allow themselves 
more than one day for the conduct of the auction sales. Instruction No. 47 provides 
that where the agreements aie to be signed by the Conservator or higher authority, 
the first instalment must still be paid and the duplicate agi cements signed by the 
contiactor and his surety, if any, and sent to the Conservator immediately. The 
Conservators should sign the duplicate agreements in token of acceptance and 
return them to the Divisional Forest Officers as soon as possible. The reason for 
this is that it is obviously only fair to a forest contractor that he should be in possession 
of his signed agreement before he starts work on his contract, i.e., before 1st July. 
In case the Conservators are not competent to sign the contract deeds such deeds 
will have to be sent by them to the Chief Conservator who is competent in view of 
rule 102-A of Vol. I of the Forest Manual (under Chapter XIX) and the relevant 
orders of the Government to execute contracts for the sale of forest produce up to 
an amount of Rs. 1,00,000 when payment is received in full at the time of delivery 
and upto Rs. 10,000 or upto Rs. 50,000 with the previous sanction of the Provincial 
Government when payment is not received in full at the time of delivery. 

The exercise of this power by the Chief Conservator and other officers is subject 
to the rules given in the Government Notification and rule 1 (a) of these rules 
relating to contracts for forest produce reads : 

“ No timber or other forest produce may be ordinarily sold except on cash payment in full at the 
time of deliver)'. Payment in instalments may, however, be considered as payment in full at the time of 
delivery provided that there is a clause in the agreement to the elfec-t that when the Divisional Forest 
Officer considers that the value of any forest produce removed by the purchaser equals or exceeds the 
amount of purchase-money paid by him up to that time, the Divisional Forest Officer may stop further 
removal until the purchaser has paid such further sum, as in the opinion of the Forest Officer, may be 
sufficient to cover the excess value of the forest produce removed or about to be removed. ” 

In view of this rule it would be deemed that the payment of the purchase price had 
been made in full at the time of delivery, though the actual payment was to be 
made in four instalments. 
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r , We are therefore of opinion that the sale of the forest produce to respondent 
No. 2 was finalised bn the date of sale subject of course to the acceptance of his 
bid by the competent authority, the Chief Conservator of Forests and that the 
fact that- the Chief Conservator signed the deed on 3rd May, 1957, does not make 
the sale effective from the date of his signature. His signatures do not ratify any 
action of the Divisional Forest Officer which he took beyond his competence, but 
simply complete the execution of the deed of contract and relate back its execution 
to the date on which the sale took place and the contractor and the Forest Officer 
had signed the document. 

We may now refer to the approach of the High Court to this question of the 
deed of contract operating from the date of its execution by respondent No. 2. 

It was of opinion that respondent No. 2, ar.d the Divisional Forest Officer, had : 
made the contract in December, 1956 long before 28th April, 1957 and even if 
the Divisional Forest Officer was not competent to enter into the contract, his act 
had been subsequently ratified by the competent authority and that therefore the 
ratification related back to the date of the contract and has the same effect as if 
the Divisional Forest Officer had performed the act by the authority of the Chief 
Conservator of Forests. With respect, we do not consider this approach to be correct. 
The Divisional Forest Officer had authority tinder the statutory rules for holding 
the auction and for provisionally accepting the bid. All what he did- was within 
his authority. He did not actually enter into the contract with respondent No. 2. 
He simply signed the standard form of the contract for the satisfaction of the 
competent authority to the effect that its accepting the bid and entering into the 
contract would be correct as is the usual official procedure where subordinates 
have to put up or forward papers to the superior officers for approval, sanction or 
orders. The right view of the entire procedure adopted in the case has been already 
stated by us above. 

The other point urged by Mr. Agarwala, for the appellant, is that in view of 
rule 8 of the Forest Contract Rules which empowered the Divisional Forest Officer 
to stop the removal of forest produce sold on his finding that the value of the forest 
produce already removed by the contractor cxcei ded the amount of the instalments 
already paid by him, the seller in this case had reserved the right of disposal of the 
forest produce until certain conditions were fulfilled and that therefore section 25 (1) . ■ 
of the Indian Sale of Goods Act, 1930 (III of 1930) applies- to the facts . off the 
case and that therefore, notwithstanding delivery of the forest produce to respondent 
No. 2 in Februaiy, 1957, the property in it did not pass to respondent No. 2 until 
the conditions imposed by the seller were fulfilled. There is nothing in the deed of 
contract or in the Forest Contract Rules which reserved such a right of disposal in . 
the State. Right given to the Government under rule 8 is the right to stop, the 
removal of forest produce when the value of the forest produce already removed 
exceeded the amount of the instalments pa : d. This is to regulate the compliance 
with the conditions of the auction one of which was that ordinary forest produce 
was to be sold on payment in full at the time of del, very. The contractor had there- 
fore to pay full price he had b : d at the date of the sale or any day prior to the delivery 
of the goods to him in February, 1957. The < ov siorjs for allowing' payment by 
instalments is a concession for the convenience of the contractor arid it is provided 
in the rules that payment in instalments may however be considered as payment 
in full at the time of delivery provided the re be a clause in the agreement in accord- 
ance with the provisions of rule 8 of the Forest Contract Rules. 

Reference may here be made to the provisions of section 83 of the Indian Forest 
Act, 1927 (XVI of 1927). Sub-section (1) provides that when -any money is 
payable for or in respect of any forest produce, the amount thereof sir all be deemed 
to be a first charge on such produce, and such produce may be taken possession of • 
.by a Forest Officer until such amount has been paid. -Rule 8 of the Forest Contract 
Rules is therefore in pursuance of the statutory provisions of section 83 of the Forest 
Act which creates a lien on forest produce for the money payable to Government. ■ 
Action which the Divisional Forest Officer can take for stopping the removal of 
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the forest produce sold is in pursuance of the statutory authority conferred on him 
and not in pursuance of any terms of the contract between respondent No. 2 and 
the Government. 

When a contractor is deemed to have paid in full the price there could be no 
occasion for the Government to reserve a right of disposal of the property even when 
its delivery had been made to the purchaser. As already stated, it is section 20 of 
the Sale of Goods Act which will apply to this case. This section provides that where 
there is an unconditional contract for the sale of specific goods in a deliverable 
state, the property in the goods passes to the buyer when the contract is made and 
it is immaterial whether the time of pa'yment of price or the time of delivery of the 
goods or both is postponed. The contract was Unconditional, the goods sold were 
specific. They were in a deliverable state and therefore the property in the goods 
did pass at the time when the contract was made. This section would have applied 
even if the time of payment of price had been postponed. In the present case, as 
already stated, the payment allowed by instalments is to be deemed payment in 
full at the time of the delivery of the goods sold. 

The last contention raised for the appellant is that as the contract was signed 
by the Chief Conservator about a week after the goods, lying in sections B, C and 
D had been burnt by fire, the contract must be deemed to have been not made at 
all by the Chief Conservator who could not have contracted to sell goods which did 
not exist. The contention really is that there could be no ratification of the act of 
the Divisional Forest Officer, who had no authority to enter into the contract after 
the goods had ceased to exist and reliance is placed in support of this contention 
on what is stated at paragraph 415 at page 177 of Halsbury’s Laws of England, 
Vol. I., Ill Edition. It is stated there: 

“ As to the time within which ratification may take place, the rule is that it must be either within 
» period fixed by the nature, of the particular case, or within a reasonable time, after which an act 
cannot be ratified to the prejudice of a third person. ” 

This is the general proposition and will not be applicable to this case as no third 
person is being prejudiced on account of the signing of the contract by the Chief 
Conservator on 3rd May, 1957, a week after the fire had destroyed certain goods 
purchased. Further, it is stated in the same paragraph: 

“ But by an anomalous rule limited to marine insurance a contract of marine insurance made by 
an agent on the principal’s property may be ratified by the principal after notice of loss. " 

This proposition is wcll-scttlcd in England. In Williams v. North China Insurance Co. l , 
this proposition was sought to be reviewed. Cockburn, C.J., said at page 764 : 

“ The existing authorities certainly shew that when an insurance is effected without authority by 
one person on another’s behalf, the principal may ratify th* insurance even after the loss is known. 

Mr. Benjamin asked us, as a Court of Appeal, to review those authorities Where an agent 

effects an insurance subject to ratification, the loss insured against is very likely to happen before rati- 
fication, and it must be taken that the insurance so effected involves that possibility as the basis of the 
contract. It seems to me that, both according to authority und the principles of justice, a ratification 
may be made in sucli a case. ” 

These observations would fully apply to the facts of the present case, even if we were 
of the view that the Chief Consci vator ratified the unauthorised act of the Divisional 
Forest Officer on 3rd May, 1957, after the fire had taken place. The provisional 
acceptance of the bid and the signing of the deed by the Divisional Forest Officer 
must, in the circumstances, be held to be subject to ratification. It was within 
the realm of possibility that the forest produce might he lost on account of fire 
or any other risk mentioned in rule 32 of the Forest Contract Rules before the deed 
of contract was formally signed by the Chief Conservator. The contract entered 
into therefore involved the possibility of the loss of goods by fire as the basis of the 
contract. 

Lastly, reference may be made to rule 32 of the Forest Contract Rules which 
provides that a forest contractor shall not be entitled to any compensation what- 
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ever for any loss tHat may be sustained by reason of fire, etc. This:is not a suit for 
'compensation by the contractor respondent No. 2 but in essence the basis of the 
suit is that the forest contractor did not get possession of the forest produce in sections 
B, C and D, that such produce was lost by fire and that therefore he has not to pay 
the second, third and fourth instalments and cannot be said to be in default in 
payment of those instalments. " The loss of such goods by reason of fire therefore 
does not in any way give support to the claim of the appellant. 

: ' We are therefore of opinion that the appellant’s suit has been rightly dismissed 
by the High Court. We accordingly dismiss the appeal. There will be no order 
as to costs. _ 

V_j£ f Appeals dismissed. 

i ’ . THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction) 

Present:— J.C. Shah, V. Ramaswami and V. Bhargava, JJ. 

S. S. Rajalinga Raja .. Appellant * 

v. 

The State of Madras . , Respondent. 

Madras Plantations Agricultural Income-tax Act, (V of 1955), sections 3, 4,65— scope— 
Agricultural income-tax — Sale of produce of earlier years in the year of account — Income 
derived, whether exempt — Tax for those years paid after composition — Produce of those years, 
whether had suffered tax. 

For the assessment year 1957-58, the appellant submitted a return disclosing a net agricultural 
income of Rs. 5,250 from his cardamom plantation. On enquiry the Agricultural Income-tar 
.Officer learnt that the appellant had sold stocks.'of cardamom of the value of Rs . 58,375-9-9 between 
1st April, 1956 and 31st March, 1957. The appellant explained that those sales represented not 
the produce of the year of account but accumulated stocks of the past three to four years. That 
explanation was rejected by the Agricultural Income-tax Officer and after allowing expenditure 
estimated at the rate of Rs. 120 per acre the balance was brought to tax and a penalty of Rs 3,000 
was levied. The order was confirmed by the Appellate Assistant Commissioner. But the Tribunal 
was of the view that the average production of cardamom per acre was 40 lbs., and that if the stock 
of cardamom sold in the year of assessment be attributed to production of the year, the yield would 
approximately be 134 lbs. per acre. Holding that an estimate of 40 lbs. per acre would be a “ fair 
estimate” and that an' average expenditure of Rs. 145 per acre should be allowed, the Tribunal 
directed that the assessment be modified and the order imposing penalty be set aside. The High 
Court, on revision, rejected the contention of the appellant that theincome from sales of cardamom 
stock of previous years was not taxablein the year of account because it had been subjected to tax 
in those previous years under orders compounding the tax under section 65 of the Madras Planta- 
tions Agricultural Income-tax Act, 1955 and restored the assessment made by the Agricultural 
Income-tax Officer. On appeal to Supreme Court, 

Held, that merely because the produce of the plantation was received in the earlier years, assum- 
ing that the appellant’s case was true, income derived from sale of that produce in the year of 
a ccount was not exempt from tax under the Act, in that year. 

From the mere fact that the appellant did not submit returns of income for the years 1955-1956 
and 1956-1957 but applied to compound the tax under section 65 of the Act, and paid the tax deter- 
mined at the rates specified in Part II of the Schedule to the Act, it could not be inferred that the 
produce which was sold by him in the year of account had suffered tax in the earlier years. , . 

It is not necessary for income to accrue that there must be a sale of a commodity; consumption 
by use of a commodity in the business of the assessee from which the assessee obtains benefit of the 
commodity may be deemed to give rise to income. 

Section 3 of the Act read with the definition of “agricultural income” charges to tax the mono - 
tary return either as rent or revenue or agricultural produce from the plantation. The expression 
income in its normal connotation does not mean mere production or receipt of a commodity 
which may be convert ed into money. Income arises when the commodity is dis posed of by sak , , 

26th October, 1966- 
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consumption or use in the manufacture or other processes carried on by the assessee qua that com? 
modity. Thereis no reason to think that the expression “ income ” in the Act has any other conno- 
tation. A tax on income whether agricultural or non-agricultural,is, unless the Act provides other? 
..wise, a tax on monetary return, actual or notional . Section 4 of the Act supports that view, for 
in the total agricultural income is comprised all agricultural income derived from a plantation in 
the State. 

Appeals by Special Leave from the Judgments and Orders dated the 
12th November, 1962, and 1st January, 1964, of the Madras High Court in Tax Case 
No. 19 of 1961 and S.C. Petition No. 142 of 1963 respectively. 

S. Swaminathan and R. Gopalakrishnan, Advocates, for Appellant. 

P. Ram Reddy, Senior Advocate (A. V. Rangam, Advocate, with him), for 
Respondent, 

The Judgment of the Court was delivered by 

Shah, J. — S. S. Rajalinga Raja — hereinafter called “ the appellant ” — owns a 
•cardamom plantation on a fifty-acre estate. For the assessment year 1957-58 he 
submitted a return under the Madras Plantations Agricultural Income-tax ActV of 
1955 disclosing a net income of Rs. 5,250 fro m the plantation. On enquiry the Agri- 
cultural Income-tax Officer learnt that the appellant had sold stocks of cardamom of 
the value of Rs. 58,375-9-9 between 1st April, 1956 and 31st March, 1957. The 
appellant explained that those sales represented not the produce of the year of 
account, but accumulated stocks of the past 3 to 4 years. That explanation was 
rejected by the Agricultural Income-tax Officer and after allowing expenditure esti- 
mated at the rate of Rs. 120 per acre, the balance was brought to tax, and a penalty 
of Rs. 3,000 was levied under section 20 (1) (c) of the Act. The order was con- 
firmed in appeal to the Appellate Assistant Commissioner, both as to the levy of 
tax and penalty. But the Appellate Tribunal was of the view that the average 
production of cardamom per acre was 40 lbs. and that if the stocks of cardamom 
sold in the year of assessment be attributed to production of the year, the yield 
would approximately be 134 lbs. per acre. • Holding that an estimate of 40 lbs. per 
acre would a “fair estimate” and that an average expenditure of Rs. .145 per acre 
should be allowed, the Tribunal directed that the assessment be modified, and 
the order imposing penalty be set aside. 

The State of Madras then applied to the High Court of Madras in revision. The 
High Court was of the view that a part of the stock of cardamom sold in the year, 
though not the whole, was probably accumulated stock out of previous year’s pro- 
duction, but since the appellant did not lay before the taxing authorities reliable 
evidence, his explanation was rightly rejected. The High Court also rejected the 
•contention of the appellant that the income from sales of cardamom stock of previous 
years was not taxable in the year of account because it had been subjected to tax in 
those previous years under orders compounding the tax under section 65 of the 
Act. The High Court accordingly allowed the petition and restored the assessment 
made by the Department. With Special Leave, the appellant has appealed to this 
Court. 

It is claimed by the appellant in the first instance that under the Act, agricultural 
produce itself is income and becomes charged to tax under the Madras Plantations 
Agricultural Income-tax Act, 1955, when it is received, and not when it is sold, used 
or consumed. Relying upon this premise it was urged that even on the view expressed 
by them the learned Judges of the High Court ought to have directed determination 
of the produce which was actually derived from agriculture in the year of account, 
and ought to have 'brought to tax only that quantity and excluded the value of the 
rest from taxation under the Act. Section 3 of the Act imposes the charge of tax 
upon the total agricultural income of the previous year of every person, and by sec- 
tion 4 the total agricultural income of any previous year of any person comprises 
all agricultural income derived from a plantation within the State, and 
received within or without the State. “Agricultural income” is defined (in so far as 
ihe definition is relevant in these appeals) as meaning : 
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■“ (1) any; rent or revenue derived from a plantation • 

• . (2) any income derived from such plantation in the State by— 

(i) agriculture ; or ■, . • „ . 

: ' (ii) the performance by a cultivator or receiver of rent-in-kind of .. 

employed by a cultivator or receiver ofrent-in-kirid to render the nroduce rwa ^ - of^nly 

fit to be taken to market.; or p duce raised or received by him 

(iii) the sale by a cultivator or receiver of rent-in-Hnrf . , 

has *r perform5d ° lh «r «*>■• > 

Explanation 1 — * * * * \ 

Explanation 2.— 


(3), 


**> 


• ' ' Prima facie, section 3 of the Act read with the definition of ‘ ‘agricultural income" 
charges to tax the monetary return either as rent or revenue or agricultural produce 
from the plantation. The expression ‘ income in its normal connotation does not 
mean mere production or receipt of a commodity which may be converted into money 
. Income arises when the commodity is disposed of by sale, consumption or use in the 
manufacture or other processes carried on by the assessee qua that commodity There 
is no reason to think that the expression “income” in the Act has any other conno- 
, tation.-.' A tax on income whether agricultural or non-agricultural is, unless the Act 
provides otherwise, a tax on monetary return -actual or notional. Section 4 of the 
Act supports that view, for in the total agricultural income is comprised all agricul- 
tural income derived from a plantation in the State. It is not necessary, however 
for income to accrue that there must be a sale of a commodity; consumption or use’ 
of a commodity in the business of the assessee from which the assessee obtain benefit 
of the commodity may be deemed to give rise to income. Therefore merely 
because the produce of hisplantation was received in the earlier years assuming that 
the appellant’s case is true, income derived from sale of that produce in the year of 

account is not exempt from tax under the Act, in that year. 

Counsel for!. the. appellant strongly relied upon a judgment of this Court ii) 
DooarsTea Co., Ltd. v. Commissioner of Agricultural Income-tax, West Bengal, 1 a 
case decided under the Bengal Agricultural Income-tax Act IV of 1944. It was held 
in interpreting the definition of section 2 (1 } ( b ) of the Bengal Agricultural Income-tax 
Act,' 1944, which is m Substantially the same' language as the definition under the 
Act, that it was not predicated of the agricultural income that it must be sold and 
■profit or gam. received from such sale before it can be included in the definition of 
agricultural income. In. Dooars Tea Co. Ltd.'s case 1 , the appellant grew bamboos, 
thatching grass and .fuel by agricultural operations and utilized the products for the ; 
purpose of its tea business. The claim of the Income-tax Authorities to tax the value 
of the produce was resisted on the plea that the produce was not sold. In rejecting 
. that plea, the Court observed at page 13 ; 

“In terms the clause (section 2 (1) (b)) takes in income derived from agricultural land by agricul- 
ture; and as \yelm^ out giving the material words their plain grammatical mean- 

ing there is no doubt that agricultural produce constitutes income under this clause Is there any- 
thingin the context which requires the introduction of the concept of sale inintermciinithis clause 
as suggested by the appellant? In our opinion this question must be answered in theh|a4. Not! • 
only is there no indication m the context which would justify the importing o the ccnceft oi sale in ~ 
WhatThi 13 ^ JUSt indicatc , d th f indication prodded g by closes (“find (ii.) is 
whidi^h^h^n used'by^he assessee?” 520 ™ 8 Y ‘° haW in vicvv is Wcultural prcduce ittclf. . 

. 11 _ p ^ f> t n h ^? v bs . e r ,ations do not = i. n our judgment, imply that agricultural pro- 

I l P - erson carr y Jn S on agricultural operations becomes income , 

m t^atcase was concerned to deal with a limited question 
a Person who has raised agricultural produce instead of selling it uses that 
r> in +? r + 11S ° V, f j 5 } 15111055 ’ can bo said to have earned agricultural income ? The 
lourtm that case held that he woul d be deemed to be earning income. The decision 

1. (1962) 2 S.C.J. 52: (1962) 3 S.C.R. 157: (1962) 44I.T.R. 6 (13) ; A.I.R. 1962 S.C. ISO. 
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is authority for the proposition that for agricultural income to arise, it is not predicated 
that the agricultural produce must be sold : user of agricultural produce for the 
purpose of the business of the assessee may give rise to agricultural income. 

The decision in State of Kerala and another V. Bhavani Tea Produce Co., Ltd. 1 
on which reliance was placed by Counselforthe appellant has, in our judgment, no 
relevance whatever in this case. In Bhavani Tea Produce Company's case 1 , the 
assessee was required under section 25 of the Coffee Act, 1942, to deliver the coffee 
produced by it to the Coffee Board and the question which fell to be determined was 
whether such delivery constituted sale by operation of law as a result of which the 
assessee ceased to be the owner of the coffee, the moment it handed over the produce 
to the Coffee Board. This Court held that under the relevant provisions of the Act 
as soon as the producer of coffee handed over the produce to the Coffee Board, it 
ceased to be the owner and income accrued to him at thatpoint of time. That case 
does not lay down the proposition that income accrues to a producer of agricultural 
produce before the date of disposal, use or sale. 

The second argument raised by the appellant has also no substance. For 
the years 1955-56 and 1956-57 the appellant did not submit returns of income, but 
applied to conipound the tax under section 65 of tlie Act, and paid the tax 
determined at the rates specified in Part II of the Schedule to the Act. Therefrom 
it cannot be inferred that the produce which was sold by him in the year of account 
to which these appeals relate had suffered tax in the earlier years. It has to be proved 
that the crop sold by the appellant related to the years in respect of which he had 
applied to compound the tax ; and on that part of the case there is no evidence. 

The appeals therefore fail and are dismissed with costs. There will be one 
hearing fee. 

T.K.K. , Appeals dismissed ; 
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Joint Family of Udayan Chinubhai, etc. .. Appellants *i 

v. 

Commissioner of Income-tax, Gujarat . . Respondent. 

Income-tax Act (XI of 1922), sections 25- A, 34 — Re-assessment — Partition of Hindu undivided 
family Order recognising partition — Re-assessment proceedings ignoring such order — Validity — 
Nature of order recording partition. 

Hindu undivided family — Partition between groups of members of family — Whether can be re- 
cognised by Income-tax Officer — Partition between C and his wife and sons — Wife and sons forming 
one group — Share allotted to wife and sons remaining undivided — Order recording partition — Wife 
and sons whether constitute Hindu undivided family and assessable in that status. 

C, his wife T and his three sons, U, K and A were orginally assessed to income-tax in the status 
of a Hindu undivided family by the First Income-tax Officer, .4-111 Ward, Bombay. C filed a suit 
in the High Court of Bombay for partition and separate'possession of his share in the joint family 
estate. On 8th March, 1950, the High Court passed a decree by consent declaring that as from 15th 
October, 1947, the joint family stood dissolved and that all the members of the family had become 
separate in food, worship and estate from that date and that each member of the family was entitled to 
a fifth share in the properties movable and immovable belonging to the family subject to the right of 
maintenance i,n favour of the mother of C. In Schedule A Part I properties which were allotted to 
C were set out. In Parts II and III of Schedule A properties which were collectively allotted to the 
shares of U, K, A and T were set out. It was declared by the decree that the properties movable 
and immovable “ described in Parts II and III of Schedule A shall absolutely belong to and vest in 
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the four defendants” (the three sons and T) “ in equal shares in full satisfaction of their respecti 
rights in the jointfamily properties subject, as regards the properties described in Part IT of Schedule 
A to the provisions of the Baronetcy Act.” Pursuant to the decree C took his share in the properties 
allotted to him separately.' The other properties remained undivided between U,K,A and T, each 
Bolding a fourth share as tenants-in-conunon with the other co-sharers. On 3rd December, 1952. 
C applied to the Income-tax Officer, A-III Ward, Bombay, for an order under section 25-A of the 
Indian Income-tax, Act, 1922, recording the partition and for separate assessments. The Income- 
tax Officer by. order dated 6th January, 1953, granted the application recording that “from 8th 
March, 1950, the Hindu undivided family is deemed to have been partitioned and assessments 
subsequent to that date will be made on the two groups separately.” The Income-tax Officer, 
Ahmedabad, thereafter assessed T and the sons of C separately. After some time the Income-tax 
’Officer, Ahmedabad, initiated proceedings under secti on 34 for the assessment years 1951-52, 1952-53. 
and 1953-54 for assessing the Hindu undivided family of the four members U,K,A and T on the 
ground that income of the family had escaped assessment and assessed them in the status of a 
Hindu undivided family. In appeal to the Appellate Assistant Commissioner the order of 
assessment under section 34 was set aside. The Tribunal, on further appeal, restored the order 
passed by the Income-tax Officer. The High Court, on reference, confirmed the assessment. On 
•appeal to Supreme Court, _ 

Held, that the assessments made on the assessee as on a Hindu undivided family consisting of., 
■the three sons of C and his wife T were not correct. : ; 

Section 34 of the Act confers no general power of reviewing an order passed under 
.section 25-A (1) which is in its very nature effective for all subsequent years. 

The jurisdiction under section 25-A (1) can be exercised by the Income-tax Officer even inhere 
be partition between groups of members of a Hindu undivided family. A complete partition in 
•definite portions among all the members of the family is not a condition’ of the exercise of that 
jurisdiction. The expression “ group of members” is not intended to refer to a group consisting of 
a head of a branch and his sons who remain undivided. 

‘ A f te r tfte order under section 25-A (1) was recorded the original Hindu undivided family had no 

.existence in fact or in point of law— personal or income-tax. 

Once an order under section 25-A (1) has been recorded, clause (3) of section 25-A has no appli- 
cation. If the members of the family who constituted a group between whom and the other groups 
there has been a partition in definite portions constitute a Hindu undivided family, that group may 
undoubtedly be assessed as a Hindu undivided family ; they may be so assessed because of their 
relation inter se, and not by virtue of section 25-A (3). 

Held on facts : T, U,K and A, constituted a group and between them and C there had been 


partition in definite portions. 

The order passed by the Income-tax Officer, Bombay, under section 25-A (1) was a valid oracr 
•whioh'he was competent to make 


When as a result of that order the property of the family 'ms 


. , . purposes of the Income-tax Act partitioned it was not open to the Income-tax Offi Kr , 
Mi ITI ’d b°d to ignore the order either for the year in which the partition of the joint family property 
A corded or for any subsequent year and to assess the income in the hands of T, U, K and A 
Is lithe original Hindu undivided family continued to exist. , 

Though among, T, U, K and A the property had not been divided by metes and bounds tnc> 
could still not be assessed as members of a Hindu undivided family because such a relation did net 
exist between them after severance of the joint family status of the family in which C was the korW 
The Income-tax Officer, Ahmedabad, in substance sought to revise the previous order passed by * n '” 
Income-tax Officer, Bombay, recording partition under section 25-A and to revive the original family 
so as to make the Income of T, U, AT and A as well as of Cliabicto be assessed as if no partition l ,a 
taken place and no partition of the joint family properties had been recorded under the Income-tax • 

Act- That the Income-tax Officer was plainly incompetent to do. 


Appeals from the Judgment and Order dated the 15th September, 1964 of 
Oujarat High Court in Income-tax Reference No. 18 of 1963. 

A. K. Sen, Senior Advocate, (O. P. Malhotra , Advocate and O, C. Math«r, 
Advocate of Mjs, J. B. Dadachanji & Co., with him), for Appellants. 

S. T. Dssai, Senior Advocate, (S. K. Aiyar and R. N. Sachthey, Advocates , 
•with him), for Respondent. 
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The Judgment of the Court was delivered by 

Shah, J — Sir Chinubhai Madhavlal, Baronet, his wife Lady Tanumati and his 
three sons Udayan, Kirtidev and Achyut were originally assessed to income-tax in 
the status of a Hindu undivided family by the First Income-tax Officer, A-III Ward, 
Bombay. Sir Chinubhai filed Suit No. 2176 of 1948 in the High Court of Judicature 
at Bombay for partition and separate possession of his share in the joint family estate. 
On 8th March, 1950, the High Court of Bombay passed a decree by consent declaring 
that as from 15th October, 1947, the joint family stood dissolved and that all the 
members of the family had become separate in food, worship and estate from that 
date and that each member of the family was entitled to a fifth share in the properties 
movable and immoveable belonging to the family, subject to the right of maintenance 
in favour'of the mother of Sir Chinubhai. In Schedule A Part I properties which were 
allotted to Sir Chinubhai were set out : In Parts II & HI of Schedule A properties 
which were collectively allotted to the share of Udayan, Kirtidey, Achyut and Lady 
Tanumati were set out. It was declared by the decree that the properties movable 
and immovable “described in Parts II & III of Schedule A shall absolutely belong to 
and vest in the four defendants” (the three sons and Lady Tanumati) “in equal shares 
in full satisfaction of their respective rights in the joint family properties subject, as 
regards the properties described in Part III of Schedule A, to the provisions of the 
Baronetcy Act ” Schedules B, C & D set out the debts and liabilities of the joint 
family. Pursuant to the decree, Sir Chinubhai took his share in the properties allotted 
to him, separately. The other properties remained undivided between Udayan, 
Kirtidev, Achyut and Lady Tanumati — each holding a fourth share as tenants-in- 
common, with the other co-sharers. 

On 3rd December, 1952, Sir Chinubhai applied to the Income-tax Officer, A-III 
Ward, Bombay, for an order recording the partition and requesting that assessments 
be made of the members of the family separately in accordance with the provisions 
of section 23 read with section 25-A of the Income-tax Act. The Income-tax Officer 
by order dated 6th January, 1953, granted the application. He observed that pursuant 
to the decree of the High Court for partition the properties of the “Hindu undivided 
family were distributed between two groups one consisting of Sir Chinubhai and the 
other consisting of his wife and his three sops ”, and since all the conditions of section 
25-A of the Indian Income-tax Act had been satisfied “from 8th March, 1950, the 
Hindu undivided family is deemed to have been partitioned and assessments subse- 
quent to that date will be made on the two groups separately”. The Income-tax 
Officer, Ahmedabad, thereafter assessed Lady Tanumati and the sons of Sir 
Chinubhai separately. 

The Income-tax Officer, Ahmedabad, however, initiated proceedings under 
section 34 of the Indian Income-tax Act, 1922, for the assessment years 1951-52, 
1952-53 and 1953-54 for assessing the Hindu undivided family of the four 
members c c Udayan, Kirtidev, Achyut and Lady Tanumati ” — who will hereinafter 
collectively be called cc the assessees ” on the plea that the income of the family had 
escaped assessment . The assessees contended that they did not in the years of assess- 
ment referred to in the notice constitute a Hindu undivided family and the Income- 
tax Officer had no power, after the order passed on 6th January, 1953, to assess them 
in the status of a Hindu undivided family. The Income-tax Officer rejected the 
contention. 

In appeal to the Appellate Assistant Commissioner the order of the assessment 
under section 34 was set aside. The Appellate Assistant Commissioner held that 
the decree passed by the High Court of Bombay brought about a complete disruption 
and severance of the joint status of the original family, and merely because the assessees 
after severance had lived and traded together, they could not be assessed as a Hindu 
undivided family. He also held that after an order under section 25-A was passed by 
one Income-tax Officer, another Income-tax Officer had no power to modify it or to 
circumvent the same by seeking to assess the assessees as a Hindu undivided family. 
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• In appeal by the Income-tax Officer, Ahmedabad, the Appellate Tribunal restored 
the order passed by the Income-tax Officer. In the view of the Tribunal, by the decree 
of the Higli Court there was severance of the joint status between me members of 
the joint Hindu family, ; but the partition was' partial, and “it did not follow that as . 
regards the remaining persons or the remaining properties which had not gone out 
of the fold of theHindu undivided family the assessment in respect thereof could hot 
be made in the status of a Hindu undivided family.-” The Tribunal rejected the view 
that once an order under section 25-A (1 ) is passed, the Income-tax Officer, is for ever- 
precluded from making assessment in the status of a Hindu undivided family.': The 
Tribunal thereafter referred at the instance of the assessees the following question, 
for the opinion of, the High Court of Gujarat : 

“ Whether on the facts and in the circumstances of the case, the assessments made on the 
assessee as on a Hindu undivided family consisting of the three sons of Sir Chinubhai Madhavalal 
viz., Udayan, Kirtidev and Achyut and the wife of Sir Chinubhai Madhavial, viz., Lad/ 
Tanumati, were correctly so made ?” 

The High Court answered the question in the affirmative. Against that order, 
these appeals have been preferred by the assessees. 

An application under sub-section (1) of section 25-A of the Income-tax Act, 1922. 
by a Hindu undivided family or any member thereof that a partition has taken place 
among the the members of the family, invests the Income-tax Officer with authority 
to' make an order recording that the joint family property has been partitioned, if 
he is satisfied on inquiry that the property of the family has been partitioned among 
the various members or groups of members “in definite portions ”. The jurisdiction. 
may be exercised by the Income-tax Officer, even if there be partition between groups 
of the family. A complete partition in definite portions among all the members of the 
family- is not a condition of the exercise of that jurisdiction. We do not agree with 
the plea raised by Counsel for the Department that by the expression “group of 
members” it is intended to refer to a group consisting of a head of a branch and his 
sons who remain undivided. Section 25-A (1) applies to families governed by the 
Dayabhaga school of Hindu law as well as the Mitakshara school of law : and if the 
interpretation .suggested by Counsel for the Revenue be correct, the expression. 

, t grou p of members” iwill be meaningless in relation to a Hindu family governed by 
the Dayabhaga school of Hindu law. 

But an order 'recording partition can be made only if the properties of the joint 
family are partitioned in “definite portions ”, that is, the properties are physically 
divided if. they admit of such division, otherwise in such division as they admit of.. 
In Gordhandas T. Maiigcddas v. Commissioner of Income-tax, Bombay 1 , the High Court 
of Bombay held that section 25-A contemplates a physical division of the joint family 
property- a mere division of interest in such property is not enough. Beaumont, C.J.,. 
in delivering the judgment of the Court observed at page 195 : ... 

“ I think that the expression ‘definite portions’ indicates a physical divisionin which amember 
takes a particular house in which he can go and live, or a piece of land which he can cultivate, or 
which hecan sell or mortgage, or takes particular ornaments which he can wear or dispose of, and •• 
that the expression ‘defmiteportions’ is not appropriate to describe an undivided share in property 
where all that a particular member canclaimisa proportion of thcincomc, and a division of the 
corpus, but where he cannot claim any definite portion of the property * * , *. No- 

doubtthe expression ‘divisionin definite portions ’wiJlhavc to be construed with regard to the 
nature of the property concerned. A business cannot be divided into parts in the same manner osa 
piece ofland ; division may only be possible in the books. Special cases willhave to be dealt with by 
the Income-tax Officer when they arise. If he comes to the conclusion, that, having regard to , 
the nature of the property, what has been done amounts to a division in definite portions, hcwjU . 
record his finding under sub-section (1); if he comes to the conclusion that it docs not, then he wilt • 
have to go onassessing the family under sub-section (3).” 

There is no doubt that Sir Chinubhai took possession ofhis share in the family - 
estate which was allotted to him. Between Sir Chinubhai and the assessees there was 
therefore, partition of the joint family property in definite portions. The shares , . 
allotted to the assessees were however not divided in definite portions inter se. ft is / 

1. (1943) 11 I.T.R. 183: 1.L.R. (1943) Bom. 245 : 43 Bom. L.R. 159: A.I.R. 1943 Bom. ,116- 
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rue that Part II Schedule A of the decree described the settled properties under the 
larenotcy Act VIII of 1924 and those properties were not capable of physical division, 
however, Part III described properties movable and immovable which were not 
ubject to any such statutory restrictions and those properties were not dividend 
imong the assessees. But the assessees constituted a group and between them and 
>ir Chinubhai there had been partition in definite portions — the portion of the pro- 
perty allotted to Sir Chinubhai being completely separated from the property allotted 
.o the assessees. 

Under the decree of the High Court of Bombay the assessees did not continue 
:o remain members of an undivided Hindu family. It was expressly provided by 
he decree that the assessees were divided inter se and held the property allotted to 
:hem as tenants-in-common. The effect of the order recording a partition was to 
•eeognize for purposes of income-tax administration that the joint family status was 
severed, and the property was divided in definite portions between groups of mem- 
oers of the family. After the order was recorded the original Hindu undivided 
family had no existence in fact or in point of law, personal or income-tax. Section 
25-A (3) on which strong reliance was placed by Counsel for the Revenue only requires 
the Income-tax Officer to continue to assess a Hindu undivided family which has 
been divided under the personal law so long as no order under section 25-A (1) 
las been recorded. Once an order under section 25-A (1) has been recorded clause 
’3) of section 25-A has no application. If the members of the family who constituted 
a group between whom and the other group there has been a . partition in definite 
portions constitute a Hindu undivided family, that group may undoubtedly be 
issessed as a Hindu undivided family : they may be so assessed because of their 
relation inter se and not by virtue of section 25-A (3). 

The order passed by the Income-tax Officer, Bombay, was apparently a valid 
order which he was competent to make. When as a result of that order, the property 
of the family was deemed for purposes of the Income-tax Act partitioned, it was not 
open to the Income-tax Officer, Ahmedabad, to ignore the order either for the year 
in which the partition of the joint family property was recorded, or for any subse- 
quent year, and to assess the income in the hands of the assessees as if i the original 
Hindu undivided family continued to exist. An order assessing the assessees as 
members of a Hindu undivided family could be made after an order under section 
25-A had been recorded only if it was proved that under the personal law they formed 
a joint Hindu family, and of that there was no evidence. 

The contention raised on behalf of the Department .which appealed .to the 
Income-tax Officer and the Tribunal that the original Hindu undivided family of 
Sir Chinubhai Madhavlal continued to exist, notwithstanding the order of partition 
recorded under section 25-A (1), in our judgment, cannot be sustained. When 
the Income-tax Officer, Bombay, recorded an order that the property had beenparti- 
tioned in definite portions, the family ceased to exist. It is true that among the 
assessees the property had not been divided by metes and bounds, but they could 
still not be assessed as members of a Hindu undivided family because such a relation 
did not exist between them after severance of the joint family status of the family 
in which Sir Chinubhai was the karta. The Income-tax Officer, Ahmedabad, in 
substance sought to revise the previous order passed by the Income-tax Officer, 
Bombay, recording partition under section 25-A, and to revive the original family 
so as to make the income of the assessees as well as of Sir Chinubhai liable to be 
asseesed as if no partition had taken place and no partition of the joint family pro- 
perties had been recorded under the Income-tax Act. That, the Income-tax ' 
Officer was plainly incompetent to do. 

Counsel for the Revenue sought to support the order passed by the Income-tax 
Officer, Ahmedabad, and confirmed by the Tribunal, on the ground thatit was open 
to the Income-tax Officer, notwithstanding the order passed under section 25-A (1) 
in a previous year to ignore that order in proceedingsTor assessment relating to a 
subsequent year, and to hold that there was no severance in fact between the members 
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of the family and to assess them as a Hindu undivided family, as if no partition had w 
taken place. , It was said that each assessment year is a self-contained unit and what- 
ever view may have been taken in proceedings for assessment of an earlier year, it is ; 
open to ,thisIncome-tax Officer to arrive at an independent conclusion contrary to. . 
that decision in repect of another year, if the circumstances of the case so warrant 
It is true that an assessment year under the Income-tax Act is. a self-contained assess- 
ment period, and a decision in the assessment year does not ordinarily operate as ; 
res judicata in respect of the matter decided in any subsequent year, for the assessing 
officer is not a Court and he is not precluded from arriving at a conclusion inconsistent 
with his conclusion in another year. It is open to the Income-tax Officer, therefore, , 
to depart from his decision in subsequent years, since the assessment is final and 
conclusive between the parties only in relation to the assessment for the particular year 
for which it is made. A decision reached in one year would be a cogent factor in; 
the determination of a similar question in a following year, but ordinarily there is,, 
no bar against the investigation by the Income-tax Officer of the same facts on which a ; 
decision in respect of an earlier year was arrived at. But this rule, in our judgment, •, 
does not apply in dealing with an order under section 25-A (1). Income from property - 
of a Hindu undivided family “ hitherto ” assessed as undivided may be assessed 
separately if an order under section 25-A (I) had been passed. When such an order 
is made, the family ceases to be assessed as a Hindu undivided family. There- 
after that family cannot be assessed in the status of a Hindu undivided family unless 
the order is set aside by a competent authority." Under clause (3) of section 25-A 
if ho order has been made, notwithstanding the severance of the joint family status, 
the family continues to be liable to be assessed in the status of a Hindu undivided 
family, but once an order has been passed/ the recognition of severance is granted 
by the Income-tax Department, and clause (3) of section 25-A will have no applica- 
tion. , .■ I 

T ■ Commissioner of Income-tax, Delhi and. Rajasthan v. Ganeshi Lai Sham Lai 
tiie Hieh" Court of Punjab held that when an order recognising the total disruption 
of a Hindu family has been passed under section 25-A of the Indian Income-tax Act, 
1922 and an order of assessment is made on the basis of such an order, it is not open 
to^he Ificome-tax Officer to take proceedings for reassessment under section 34 of 
the Act ignoring the earlier order under section 25-A of the Act on the ground that 
he has received information that the order under section 25-A was obtained by mis- 
representation. The proper course for the Income-tax Officer to adopt in such. a v 
case is to move the Commissioner of Income-tax to take action under section 33-B' . 
of the Act to set aside the order under section 25-A. 

We agree with the High Court of Punjab that section 34 of the Indian Income-tax ; 
Act confers no general power of reviewing an order passed under section 25-A (1) 
which, is in its very nature effective for all subsequent years. . " 

„• The answer to the question reierrea will be in the negative. The appellants will : 
be entitled to their costs in this Court as well as in the High Court. One hearing. , 

-T.K.K. Appeal allowed » . 


1 . (1966) 2 1.T.J. 797 :.61 1.T.R. 408. 
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(Civil Appellate Jurisdiction) . 

Present J.C. Shah, V. Ramaswami and V. Bhargava, JJ 
Commissioner ofslncome-tax, Bombay City-I . . Appellant * 

v. 

Godavari Sugar Mills, Ltd. •• Respondent. 

Income-tax Act ( XI of 1922), section 22- A. — Deemed dividend — Dividend declared at 
Annual General Meeting — Maximum permitted under law then in force — Subsequent repeal of that 
law within six months of the meeting — Order of deemed distribution — Invalid. 

Public Companies ( Limitation of Dividends) Ordinance (XXIX of 1948), sections 3 and 12 
and Public Companies (Limitation of Dividends) Act (XXX of 1949), section 13. 

The respondent a Public Company, svhose accounting year ended with 31st May, 1948 held 
its Annual General Meeting on 30th December, 1948, and declared a dividend of Rs. 3,68,433 the 
maximum permissible (6 % of the paid-up capital) under section 3 of the Public Companies (Limita- 
tion of Dividends) Ordinance XXIX of 1948 out of the profits of the year -1947-48 ; but the amount 
was far below, the percentage of the profits prescribed under section 23-A of the Income-tax Act. 
Penalty is provided by section 12 of the Ordinance for declaring dividends beyond the limits pres- 
cribed by section 3. 

The said Ordinance (XXIX of 1948) was replaced and repealed by Public Companies (Limita- 
tion of Dividends) Act (XXX of 1949) which came into force on 26th April, 1949 within six 
months of the Annual General Meeting. 

On 11th March, 1955 the Income-tax Officer passed an order under section 23-A overruling the- 
contention of the respondent that it was precluded from paying dividend in excess-of the limit fixed 
by the Ordinance. The said order was confirmed by the Assistant Commissioner in appeal and by" 
the Appellate Tribunal on further appeal ; but the Tribunal referred to the High Court of Bombay 
the question whether on the facts of the case the order under section 23-A for the assessment 
year 1949-50, was validly passed. The High Court answered in favour of the assessee-respondent.. 
On appeal by the Department. 

Held : In view of the provision of section 23-A, it is clear that the order which the Income-tax 
Officer is empowered to make under that section is that the undistributed income shall be deemed to 
have been distributed among the share-holders “ as at the date of the Annual General Meeting.” 

The legal fiction as enacted under section 23-A is that the notional distribution is not by the. 
Income-tax Officer, but is by the Company itself at its Annual General Meeting. 

The provision in section 3 of the Ordinance XXIX of 1948 prevented the respondent from dec- 
laring a higher dividend than that declared at the Annual General Meeting ; the Income-tax Officer 
would be likewise prevented from passing the order that a higher dividend shall be deemed to have 
been declared at that Annual General Meeting. The deemed declaration will suffer from the same 
restriction which an actual declaration is subject to. 

Since thereis a manifest repugnancy between the provisions of section 3 of the Ordinance and' 
section 23-A of the Income-tax Act it must be taken as an implied repeal of section 23-A to the 
extent of that repugnancy so long as the Ordinance remained in force. Even for bringing a notionaj- 
distribution nto existence as a legal fiction there must be no prohibition such as that under the 
Ordinance in the instant case. 

The contention that section 13 of Act XXX oT 1949 repeals the Ordinance and thereby oblite- 
rates the Ordinance from the statute book and enables the Income-tax Officer to make the impugned 
order cannot be accepted for the following reasons. It is the law-the Ordinance prevailing at the 
date of the General Meeting that would govern the notional distribution ; further clauses 
(c), (d), and (e) of section 6 of General Clauses Act (X of 1897) are applicable to the instant case 
in respect of the provisions of sections 3, and 12 of the Ordinance. 

The Ordinance was in force at the date of the holding of General Meeting of the respondent 
company and the Income-tax Officer had no power to pass an order under section 23-A. 

Quaere : whether a company could not declare a second dividend within six months of the 
General Meeting? 
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Appeal by Special- Leave from the Judgment and Order dated the 27th September, 
1962, of the Bombay High- Court in Income-tax Reference No. 39 of 1961. . . 


S. T. Desai, Senior Advocate (Gopal Singh and R. N. Sachthey , Advocates,' 
with him), for Appellant. ... 0 , 


A. K. Sen, Senior Advocate (O. P. Malhotra and Y. P. Tarvedi , Advocates, 
and Ravinder Nartiin, Advocate of Mjs. J. B. Dadachanji & Co., with him), for 
Respondent. • ... 


The Judgment of the Court was delivered by 


Ramaswami, J . — This appeal is brought, by Special Leave, from the judgment 
of the High Court of Bombay dated 27th September, 1962 in Income-tax Reference" 
No. 39 of 1961. The respondent — Godavari Sugar Mills, Ltd. — is a public limited 
company. The assessment year in this case is 1949-50. The relevant accounting 
year ended on 31st May, 1948. The Annual General Meeting of the respondent was 
held on 30th December, 1948. At that meeting a sum of Rs. 3,68,433 was declared 
as the dividend. Since the dividend fell short of the requisite percentage under sec- 
tion 23-A of the Income-tax Act (hereinafter called the Act) the Income-tax Officer 
passed an order , on 11th March, 1955 under the provisions of section 23,-A of the. 
Act that the undistributed portion of the assessable income of the respondent of the 
previous year as computed for income-tax purposes and reduced by the amount 
of income-tax and super-tax payable by the company in respect thereof shall be • 
deemed to have been distributed as dividend amongst the shareholders as at the date 
of the GenerafMeeting. Section 23-A of the Act, as it stood at the material time, 
stated as follows .■•:*; - , : . - . • • 

“23-A. Power to assess individual; members of. certain .companies.— (1) .-Where- the -Income-tax •• 
Officcris satisfied that in respect of any previous year the profits and gams distributed as dividends ' 
bvany company up to the end of. the sixth month after its accounts for previous year are laid before. 
?Z.Sn3in General Meeting are less than sixty percent, of the assessable income of the , 


fnVrnmmnvin General Meeting are less than sixty percent, oi me assessable income oi tnc , 
“foTthatoreWous year, as reduced by the amount of income-tax and super-tax payable by 

.Company O P ... n.. .. 1. t f Spi. C 0 1 1 pSurl dip, Iniflno in liv-.ni. tnftin-iul 


in resoect thereof he shall, unless he is satisfied that having regard to losses incurred. ' 
tnecompa y war c nr to the smallness of the Drofits made.thc bavmcnt of a dividend or ' 


hv' 'tho comdany in earner years or to the smallness of the profits made.thc payment of a dividend or 
nlareer dividend than that declared would be unreasonable, make with the previous approval of 

T i rAmrnlcci'mipr nn order in wrifirm tfint unrlicfrilmWprl rmrfinn nf flu* 


^lif lnsoecting Assistant Commissioner an order in writing that the undistributed portion of the 
Issessableincomc of the company of that previous year as computed for Income-tax purposes ; 
and reduced by the amount of income-tax and super-tax payable by the company in respect . 
•thereof shall be deemed to have been distributed as dividends amongst the shareholders as at the 
.date of the' general meeting aforesaid ; and thereupon the proportionate share thereof of each 
shareholder shall be included in the total income of such shareholder for the purpose of asses- 
sing his total income ■ - . . ■ 


The respondent raised an objection that it was not legally possible for it to 
declare a higher dividend than that declared in view of sections 3 and 12 of the Public 
Comoanies (Limitation of Dividends) Ordinance No. XXIX of 1948 (hereinafter, 
referred to as the Ordinance ) which was promulgated on 29th October, 1948. 
Section 3. of the Ordinance provided : 


' ' ' “ No companyshall, after the commencement of this Ordinance, distribute as dividend during , 
any financial year, any sum which exceeds, or which when taken with any sum already 
distributed as dividend during the same year whether before or after the commencement of this 

Ordinance will exceed : 

(a) six per cent of the paid-up capital of the company as on the last date of the period in t 
respect of which the dividend is distributed, after deducting from such capital all amounts attributable 
to the capitalisation on or after the first day of April, 1946 of one or more of the following, namely, ■: 
reserves, profits and appreciation of assets, or 


( b ) the average annual dividend of the company determined in the manner specified in 
sections 5 to 7, whichever is higher.” - ' 


Section 12 provided 
“Any Director, Managing Agent, Manager or other Officer or employee of a company who . 


contravenes or attempts to contravene or abets the contravention of or attempt to contravene any 
of the provisions relating to the distribution of dividend or the issue of preference, sharcs.contairCT 
in this Ordinance or in any rule, notification or order issued thereunder, shall be punishable W“. . 
imprisonment for a term which may extend to two years, or with fine, or with both.”. 1 
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Section 2 (b) of the Ordinance defines a “ company ” to mean “ A public com- 
pany as defined in clause (13-A) of section 2 of the Companies Act.” . It is not dis- 
puted by the parties that the respondent-company was a company within the meaning 
of the Ordinance and that the provisions of the Ordinance applied to it. It was also 
admitted that the dividend declared by the respondent complied with the require- 
ments of the Ordinance. It was contended by the respondent that the Ordinance 
prohibited it from declaring any larger amount as dividend than that already declared 
by it. The contention was rejected by the Income-tax Officer. The order of the 
Income-tax Officer, dated 11th March, 1955 was confirmed by the Appellate Assis- 
tant- Commissioner in appeal and, on further- appeal, by the Tribunal. At the 
instance of the respondent the Tribunal referred the following question of law for 
the determination of the High Court : 

“ Whether on the facts of this case, an order under section 23-A for the assessment year 1949-50 
was validly madein the case of this company to which the provisions of the Public Companies 
(Limitation of Dividends) Ordinance, 1948, applied on the date of the Annual General Meeting but 
to which the Act replacing the Ordinance ceased to apply within the period of 6 months referred to 
an section 23-A (1) ?” 

By its judgment dated 27th September, 1962, the High Court answered the 
question of law in favour of the respondent. 

In support of this appeal Mr. S. T. Desai put forward the argument that sec- 
tion 23-A of the Act contemplated a declaration of dividend not only on the date 
of the Annual General Meeting but also at any further point of time within a period 
of 6 months from the date of the Annual General Meeting. It was pointed out that 
the Ordinance was repealed by the Public Companies (Limitation of Dividends) Act 
(XXX of 1949) (hereinafter referred to as the 1949 Act) which came into force on 
26th April, 1949. Section 2 (3) (1) of the 1949 Act removed the restriction imposed 
by the Ordinance with regard to Public Companies to which the provisions of sub- 
section (1) of section23-A of- the Actapplied. It was submitted that it was possible 
for the respondent-company to declare further dividends within the said period of 
<5 months contemplated, by section 23-A of the Act. The Annual General Meeting 
was. held on 30th December, 1948 and the six months’ period from that date expired 
on 30th June, 1949. The restrictions imposed by the Ordinance Were lifted on 26th 
April, 1949 and so during the period from 26th April, 1949 to 30th June, 1949 it 
was possible for the respondent-company to declare further dividends and to comply 
with the requirements of section 23-A of the Act. It was argued that as the respon- 
dent-company failed to do so the Income-tax Officer was legally justified in making 
the order under section 23-A. On behalf of the respondent Mr. Sen contended that 
section 23-A (1) of the Act did not contemplate declaration of further dividend after 
the holding of the Annual General Meeting and, in any event, the provisions of the 
Companies Act did not permit the declaration of any further dividend after the 
holding of the Annual General Meeting. Mr. Sen referred to the decision of the 
Calcutta High Court in Raghunandan Neotia v. Swadeshi Cloth Dealers Ltd. i, in 
•support of this argument. It is not, in our opinion, necessary to express any con- 
cluded opinion on this aspect of the case, because we consider that, in any event, in 
view of the fact that the Ordinance was in force on the date of the holding of the 
Annual General Meeting of the respondent the Income-tax Officer had no power to 
pass any order under section 23-A of the Act. The Ordinance was in force on 30th 
December, 1948 on which date the Annual General Meeting of the respondent took 
place and a sum of Rs. 3,68,433 was declared as dividend. Section 23-A provides 
that on the fulfilment of certain conditions set out therein the Income-tax Officer 
•shall make an order in writing that the undistributed portion of the assessable 
income of the respondent of the previous year as computed for income-tax purposes 
and reduced by the amount of income-tax and super-tax t£ shall be deemed to have 
been distributed as dividend amongst the shareholders as at the date of the General 
Meeting afpresaid.” It is clear therefore that, the order which the Income-tax Officer 
is empowered to make under section 23-A of the Act is that the undistributed income 
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shall be deemed to have been distributed amongst the shareholders “ as at the date ; 

' Of the Annual General Meeting.” Now, the question is whether it was legally per-: ; 
missible for -the Income-tax Officer . to make the order which -he has made on llth'i 
March; 1955 in the present case. The legal fiction as enacted.under section 23-A 
of the Act is that the undistributed portion of the assessable income is. 'deemed .to. 
have been distributed as dividend amongst the shareholders as at the date of the 
Annual" General Meeting. In other words, the notional -distribution is not by the 
Income-tax Officer but is by the company itself at its Annual General Meeting. Since 
the provisions of the Ordinance imposed the restriction on the declaration of divi- 
dend beyond a particular limit that restriction will equally be binding for the Income- 
tax Officer and if the respondent is prevented from declaring a higher dividend than 
that declared on the date of the Annual General Meeting, the Income-tax -Officer 
would V likewise prohibited by the Ordinancedrom passing an order that a higher 
dividend than that actually declared shall be deemed to have been declared^ he 
date of the respondent’s Annual Gen eral Meeting. • To put it differently, if in actuality 
a higher dividend could not lawfully have been declared by the responden the 
Income-tax Officer could not pass an order that such higher dividend should be 
■deemed to have been declared, for the deemed declaration will suffer, from .the same 
i P£? al restrictions which an actual declaration is subject to. In our opinion, the prohibi- 
tion imposed by section 3 of the Ordinance applies not only to the actual dividend 

'declared but also to notional dividend deemed to have been declared under 
declared out e is a mani f est repugnancy between the provisions of the 

section 23-A of h • of the Act and it must be taken that there is implied 

™ S A? m6Act-l-thc P *tnt of the. repugnancy created by 
repeal of e r f, and so long as the Ordinance remains m force. In view 

section 3 of the Ordman , 12 ^ tJle .. Ordinance - the fiction created- by 

‘Of the provisions of sec w ^ into ' existence and the Income-tax 

section 23 -A cannot, the ? un der‘ the provisions of that section. As observed 

bfSa ASS°a P S S . B»°Sdv S ■eI, End Dwelling Co., Ltd. v. !M, 

hibited from doing so, a is i must inevitably have flowed from or accompanied it. One of those 

state of affairs had in ^ ]93g leve] of rents . T h e statute says that you must imagine 

in this case is emancipj not sa y {p a t having done so, you must cause or permit your lmagi- 
certain state or ^ ^,^n it comes to the inevitable corollaries of that state of affairs.” 
nation to oss^ t j iat as a resu lt of the order of the Income-tax Officer there is 

^V^imstribution of dividend but it is only a fictional or notional distri-; 
no factuaL d w hi c h was not, in fact, received by the shareholders. The sec* 
bution ot a t | iat n0 ti 0 nal dividend is deemed to have been distributed, as at 

,tion merely Annual General Meeting, but even for bringing into existence that 

r^lfi'rioa there must be no statutory prohibition as the Ordinance in the present. 

CaSC We oroceed to consider the next contention of the appellant that section 13 of 
1 049 Act repealed the Ordinance completely and the effect of this section was that 
C rv-dinance was obliterated from the Statute Book as if it never existed and,’ 
b efore there w as no bar in the way of the Income-tax Officer to make the order 
on 11th March, 1955. Section 13 of the 1949 Act provides as follows : 

;\. «-j 3 (i). The Public Companies (Limitation of Dividends) Ordinance 1948 (XXIX of 1949 

is hereby repealed. , . -off 

m Notwithstanding such repeal, any rules made, action taken or thing done in excrcicii 
- , conferred by or under the said ordinance shall be deemed to have been made taken 

ofdone fn exerche of the powers conferred by or under this Act as if this Act had come into f«*. ; 

on the 29th day of October, 1948.” . . .. 

We are unable to accept this argument as correct. In the first place, the rcp& 
of tlmOrdfnance under section 13 of the 1949 Act is immaterial, for, as :■ we g 
already stated section 23-A has created a fiction of distribution of the undistribntc, , 
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income as dividend and the section further states that it would be deemed as if it was 
distributed on the date of the Annual General Meeting. Since the notional distri- 
bution contemplated by section 23-Aof the Actis asif the Motional distribution took 
place at the date of the Annual General Meeting it is the law which preva ed as oa 
the date of the Annual General Meeting which has to be taken into account in 
considering the issue as to the legal validity of the order made by the Income-tax 
Officer. In the second place, Mr. S. T. Desai is not right in his contention that th& 
effect of section 13 of the 1949 Act is to obliterate the Ordinance completely from tho 
Statute Book. Section 6 of the General Clauses Act (X of 1897) states as- 
follows : 


“ 6 . Where this Act, or any Central Act or Regulation made after the commencement of this- 
Act, repeals any enactment hitherto made or hereafter to be made, then, unless a different intention 
appears, the repeal shall not — 

(a) revive anything not in force or existing at the time at which the repeal takes effect ; or 

(b) affect the previous operation of any enactment sc> repealed or anything duly done or 

suffered thereunder ; or ' 

(c) affect any right, privilege, obligation orliability acquired, accrued or incurred under any 

enactment so repealed ; or • 1 

(tf) affect any penalty, forfeiture or punishment incurred in respect of any offence committed- 
against any enactment so repealed ; or 

(e) affect any investigation, legal proceeding or remedy in respect of any such right, privilege, 
obligation, liability, penalty, forfeiture or punishment as aforesaid ; 

and any such investigation, legal proceeding or remedy may be instituted, continued or enforced. 
and any such penalty, forfeiture or punishment may be imposed as if the repealing Act or Regula- 
tion had not been passed.” 

The reason for enacting section 6 of the General Clauses Act has been described 
by this Court in State of Punjab v. Mohar Singh as follows : 

“ Under the law of England, as it stood prior to the Interpretation Act of 1889, the effect of 
repealing a statute was said to be to obliterate it as completely from therecords of Parliament as if it 
had never been passed, except for the purpose of those actions, which were commenced, prosecuted 
and concluded while it was an existing law. A repeal therefore without any saving clause would 
destroy any proceeding whether not yet begun or whether pending at the time of the enactment of the 
Repealing Act and not already prosecuted to a final judgment so as to create a vested right. To 
obviate such results a practice cameinto existencein England toinsert a saving clausein therepealing 
statute with a view to preserve rights and liabilities already accrued or incurred under the repealed, 
enactment. Later on, to dispense with the necessity of having to insert a saving clause on each occa- 
sion, section 38 (2) was inserted in the Interpretation Act of 1889 which provides that a repeal, 
unless the contrary intention appears, does not affect the previous operation of the repealed enact- 
ment or anything duly done or suffered under it and any investigation, legal proceeding or remedy 
may be instituted, continued or enforced in respect of any right, liability and penalty under the 
repealed Act as if the Repealing Act had not been passed. Section 6 of the General Clauses Act, 
as is well known, is on the same lines as section 38 (2) of the Interpretation Act of England.” 

Section 13 of the 1949 Act is almost identical in 'language with section 11 of 
Punjab Act XU of 1948 which was the subject-matter of consideration in State of 
Punjab v. Mohar Singh 1 , and for the reasons given by this Court in that case the 
provisions of section 6(c), (d) and (e) of the General Clauses Act are applicable 
to this case since there is -no contrary intention appearing in the repealing statute. 
Mr. S. T. Desai is, therefore, unable to make good his submission on this aspect 
of the case. 

For these reasons we affirm the judgment of the Bombay High Court dated 27th. 
September, 1962 and dismiss this appeal with costs. 

T.K.K. Appeal dismissed _ 


1. (1955)S.CJ.25 : (1955) 1 S.C.R. 893, 897: A-I.R. 1955 5.-C. B4. 
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Present:— IC. N. Wanchoo, J. R. Mudholkar and S. M. Sikri. jj. 

Rai Sahib Dr. Guranditta Mai Kapur - ' Appellant* 

; ‘ ’ r ' ' ■ 

Mahant Amar Dass Clicla Mahant Ram Saran and others .. Respondents. ' 

■Limitation Act {IX of 1908), Article .144 — Land leased to. an Akhara — Unauthorised sub-lease by MckarJ - 
<of Akhara — Landlord obtaining possession of such land under a decree for ejectment — Suit by succeeding ■ Maker. I- 
for recovery of possession of the land — Limitation. ■ 

In Mukherjea’s Hindu Law of Religious and Charitable Trust (2nd Edition) it is pointed out that 
in the case of an execution sale of debutter property it is not the date of death of the incumbent of the 
Mutt but the date of effective possession as a result of the sale from which the commencement of the 
adverse possession of the purchaser is to be computed for the purposes of Article 144 of the Limitation 
Act.' This principle will also apply to a case where lands leased to an Akhara is sub-leased by its. 
Mahant illegally and the landlord after forfeiting the tenancy files a suit for ejectment and obtains 
possession of the lands in execution of the decree passed thereon. In such a case a suit filed by a succeed- 
jng Mahant after the landlord has completed 12 years of possession under the decree to the exclusion 
of the tenant would be barred by time even if the suit is filed within 12 years of such Mahant’s succes- 
sion. 

A Mahant of an Akhara represents the Akhara and has both the right tp institute a suit oh its 
‘behalf as also the duty to defend one brought against. A decree made against a Mahant as represent- 
ing an 'Akhara would be binding on the succeeding Mahant also. 

Where a landlord forfeits a tenancy and obtains possession in execution of a decree, in no sense 
•can this be regarded as, . or even likened to alienation, which is a voluntary act of the alienor in favour 
.of the alienee. 

Appeal by Special Leave from the Judgment and Decree, dated 9th November, 
1960 of the Punjab High Court in Regular Second Appeal No. 1627 of 1960. 

S. V. Gupie, Solicitor-General of India (B. K. IChanna, Advocate and R. K. 
.Garsi D.P. Singh, S.C. Agarwal and M. K. Ramamurthi, Advocates of Mjs. Ramamurthi & 

Co., with him),, for Appellant. _ , . ' 

Jf. C. ChaUerjce, Senior Advocate (M. S. Gupta, Advocate, with him), for.! 
1st Respondent. - 

: PIC. Chatterjceaxid R. H. Dhebar, Advocates, for 2nd Respondent. 

/•’ The Judgment of tire Court was delivered by .• 

Mudholkar, J . — The short point which falls to be considered in this appeal by ' 
’Snecial p, ea ve from a judgment of the High Court of Punjab dismissing the appel- 
lant's appeal in limine i s whether the suit for possession instituted by the plaintiff-res-, 
nor dent No. 1 is within time. There are ten respondents to the appeal out of whom; 
-only two, the plaintiff-respondent No. 1 Amardas and respondent No. 1 1 , Union of. 
India are represented. While the appeal is contested by the first respondent it is , 
■supported by the Union of India. The facts which are not disputed before us 
.are briefly these : ' 

The appellant has a share of 122I/148P in the land in suit. The occupancy . 
tenant of this land is Akhara Nirbansar of Sultanwind Gate, Amritsar. The second 
respondent Ram Saran Das was Mahant of this Akhara till the year- 1950 ,whcn 
lie was removed by virtue of an order made by a civil Court in a suit under section 92 
■of the Code of Civil Procedure, confirmed in appeal on 11th September, 1950. 

On 29th December, 1953 respondent No. 1 was appointed as Mahant in place oi 
respondent No. 2 , , ; 

On 15th September, 1939 the appellant instituted a suit in a Revenue Court . 
under sections 38 and 39 of the Punjab Tenancy Act (hereafter referred to as the 
Act) for possession of 141 kanals 8 marlas of land on the ground that he had grantee 

* G.A. No. 471 of 1963. ■ • . 19th March, !£&• 
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a sub-lease thereof for the manufacture of bricks to some one by utilising earth dug 
up from that land. This, according to the appellant, was in contravention of 
the provisions of section 39 of the Act and entitled him to eject respondent No. 2. 
The Revenue Court held that out of the land sub-leased by respondent No. 2 only 
a certain portion was dug up by the sub-lessee and, therefore, the ejectment of 
the second respondent was confined to that area of land which had been dug up. 
The date of the ejectment decree was 3rd June, 1940. The second respondent 
preferred an appeal before the Collector from that decree which was dismissed on 
19th October, 1940. Shortly thereafter the appellant obtained possession of the 
land frcm which the second respondent was ordered to be ejected. The lessee of 
the second respondent, however, continued to dig up the rest of the land and, there- 
fore, the appellant instituted a second suit for the ejectment of the second respondent 
therefrom. The Assistant Collector who tried the suit granted a decree to the 
appellant in respect of the entire land which was left with the second respondent 
after he was dispossessed from a part of the land leased to him under the earlier 
decree. In appeal, however, the Collector modified the order of ejectment by leav- 
ing out of the land 79 kanals and 14 marlas. This order was made on 31st May, 
1943. Shortly thereafter the appellant obtained possession of the land with respect 
to which the Collector had confirmed the order of ejectment in the appeal. 

On 18th March, 1957 the first respondent instituted a suit against the appellant 
and the second respondent. According to respondent No. 1 Akhara Nirbansar was 
not bound by the actions of Mahant Ram Saran Das, the second respondent, which 
were tantamount to alienation of the land which, according to him, were neither 
for legal necessity nor for the benefit of the estate. He contended that on the 
contrary the act jon of Ram Saran Das in alienating the land was unauthorised and 
illegal and because what he did was not for legal necessity nor for conferring any 
benefit on the estate. 

The appellant contested the suit on two main grounds. The first was that 
the land in question was never attached to the Akhara but that Mahant Ram Saran 
Das, the second respondent, was its occupancy tenant and that as the sub-lessee 
of the land had dug it up and rendered it unfit for cultivation the appellant as the 
owner of the land was entitled to eject respondent No. 2 by forfeiting the lease. 
He denied that the land was wakf property and contended that the occupancy rights 
existing in favour of the second respondent were extinguished by the orders of the 
Revenue Courts which still hold good. The second point was that as the appellant 
was in continuous possession of the land in suit as owner in his own right for more 
than 12 years preceding the suit openly and to the' exclusion of the second respondent 
and respondent No. 1 the suit was barred by time. 

In his replication respondent No. 1 reiterated that the property in suit belongs 
to and is owned by the Akhara Nirbansar as its occupancy tenant and that the second 
respondent was never its occupancy tenant. Therefore, according to him, there 
was no question of extinguishment of occupancy rights fn consequence of the two 
decrees made by the Revenue Courts. He contended that the action of the second 
respondent in leasing out the land for digging up earth was a transfer which, not 
being for legal necessity nor for the benefit of tire estate, was unauthorised. Accord- 
ing to him the mere fact that the appellant was in possession of the land for more 
than 12 years makes no difference to the suit and that the land being trust property 
a suit for its recovery could be brought within 12 years from the date of “ death, 
resignation oi removal ” of the manager of such a property. He added that there 
was no question of the appellant being in possession in his own right of the land for 
more than 12 years. The suit was decreed by the trial Court and i,ts decision was 
upheld in appeal by the Second Additional District Judge, Amritsar. The appellant’s 
second appeal was dismissed in limine by the High Court. 

Upon the view which we take on the question of limitation it has become 
unnecessary to decide the other points. 

The learned Solicitor-General who appears for the appellant relies strongly 
upon the averments of the appellant in his written statement that he is occupying 
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the land in . suit for a period of over 12 years from the dale of the institution of the i 
suit as. owner, in his own right and. not. &s an occupancy tenant- and that even iff 
Jiis occupation is regarded to be that of an. occupancy tenant as alleged by the first ^ 
respondent, he has acquired the proprietary , rights in this property'by operation of : 
statute. The Solicitor-General relies on the further averments to the effect that.: 
the original occupancy tenant of the. land was the second respondent and not the ; 
.Akhara and also contented that whether it was one or the other that made no ' 
•difference. For, the tenant’s occupancy Tights were extinguished by the decree 
passed in the ejectment suits and consequently there was no cause of. action for the !• 
present suit. As pointed out by the learned Solicitor-General, respondent No. 1, •! 
in his replication has not disputed the fact that che appellant was in possession for ■ 
more than 12 years before the institution of the suit and that the only way in which i 
he tried to meet it was by saying that this fact made no difference to his case. 

It seems to us clear that upon the eviction of respondent No. 2 from a part of 
•the land in the year 1940 and the rest of it in the year 1943 the occupancy right with ■: 
respect to the land merged in the right of ownership of the appellant. Apart 
from that it is clear that the actual physical possession of the land, having been ,.' 
■continuously with the appellant to the exclusion of the occupancy tenant, whether 
it was respondent No. 1 or the Akhara itself, for a period more than 12 years before \= 
•the institution of the suit that right was extinguished. 

Mr. Gupta, learned Counsel for respondent No.', 1, however, sought to meet , 
this position by urging that the second reponsdent’s act amounted to. an alienation 
that it was not established that it was for legal necessity and that, therefore, respon- , 
•dent No. 1 as the successor of respondent No. 2 to the officer of Mahantship oi ihe 
Akhara could institute a suit within 12 years of his succession to. the office. The . 
succession to the office must, according to him, be deemed to have occurred 
upon the dismissal in the year 1950 of the appeal preferred by respondent No. 2 
against the decision of the trial Court removing him from Mahantship ; later ’ —?■ 
respondent No. 1 was appointed a Mahant. That was on 12th December, 1953. 
The suit having been filed within 12 years of that date,, so Mr. Gupta contends 
must be held to be within t im e. The simple answer to this contention is that what 
happened in this case was the forfeiture of the occupancy tenancy by the appcllan , 
as landlord. In no sense can this be regarded as,- or even likened to ahena ion 
•which is a voluntary act of the- alienor in favour of the . alienee. The -appe an 
is thus not an alienee from the respondent No. 2 Ram Saran Das. .. 

Mr. N. G, Chatterjee who also appeared for the first respondent raised a novel • 
•contention. According to him, adverse; possession against the Akhara, whic . wa • ‘ 
the real occupancy tenant, could not commence till respondent No. 1 was appoin c 
ns Mahant because during the interval there was no person who was compe. cn . .- 
institute a suit on behalf of the Akhara for the possession of the lands of wlucn uic 
appellant was in adverse possession. In support of the contention he has p <- , 

reliance upon the decision in Dwjendra Narain Ray v. Jages Chandra ye . , 

particular learned Counsel has relied upon the following observa ion. 
Mookerjee, J., who delivered the judgment of the Court. They are : 

“ The substance of the matter is that time runs when the cause of action accrues, ‘ i y^ a 

.action accrues, when there is in existence a person who can sue ana another who . p ro ncr V 

The cause of action arises when and only when the aggrieved party has the rig PP Y . ( n0 

tribunals for relief. The statute (of limitation) does not attach to a claim for wto , v hich 

right of action and does not run against a right for which there is no corresponding > 1 r’ a ct ; on fun 

judgment cannot be obtained. Consequently the true test to determine .when a successful • ' 

accrued is to ascertain the time when plaintiff. could first have maintained his . 

result. ” (p. 609). . n! 

He further brought to our notice that these observations have received the r -PP , ^‘ 
of this Court in P. Lakshmi Reddy v. L. Lahshmi Reddy*, at page 206. ® -.V 

which came up'before this Coitrt the facts which are set out m the head- 
■as follows : * - • h- v -; 


1. 

2 . 


A.I.R. 1924 . Calc 600. ' 

(1957) 1 M.L.J. (S.C.j 46 : (1957) S - G -J* 


248 : '(1957) 1 An.W.R. (S.C.) 46 : (>957) S - C,K- 
195 (ab6) : A.I.R. 1957 S.C. 314- - 
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“ V died aninfant in 1927 and H, an agnatic relation filed a suit for the recovery of the properties 
belonging to V which were in the possession of third parties, on the ground that he was the sole nearest 
male agnate entitled to all the properties. During the pendency of the suit a Receiver was appointed 
for the properties in February, 1928. The suit having been decreed H obtained possession of die pro- 
perties from the Receiver on 20th January, 1930, and after his death in 1937, his nephew, the appellant, 
got into possession as H ’ s heir. On 23rd October, 194: the respondent brought the present suit for 
the recovery of a one-third share of the properties from the appellant on the footing that he and his 
brother were agnatic relations of V of the same degree as H, that all the three were equal co-heirs of 
V and that H obtained the decree and got into possession on behalf of all the co-heirs. The appellant 
resisted the suit and contended that the respondent lost his right by the adverse possession of H and 
his successor and that for this purpose not only the period from 20th January', 1930 to 23rd October, 
1941 was to be counted but also the prior period when the Receiver was in possession of the properties 
luring the pendency of H’s suit. It was found that the respondent’s case that H obtained the decree 
and got possession from the Receiver on behalf of the other co-heirs was not true. ” 

The facts of that case were different and it was on these facts that this Court held 
that the respondent did not lose his right by adverse possession., It is in the context 
of these facts that the learned Judges cited with approval the observations of 
Mookerjee, J., which we have set out. Assuming these observations are sound, it 
cannot be said in the case before us that at any point of time there was no person 
who was conmpetent to institute a suit on behalf of the Akhara. Respondent 
No. 2 was still the Mahant and could well have instititted a i, uit on behalf of the 
Akhara if in fact there was any cause of action for such a suit. Further, in the course 
of the suit the possession was with a Receiver who had been appointed by the Court 
tnd was thus competent in law to institute a suit. 


We may point out that a Mahant of an Akhara represents the Akhara and has 
ooth the right to institute a suit on its behalf as also the duty to defend one brought 
igainst it. The law on the subject has been stated very clearly at pages 274 ana 
175 in Mukherjea’s Hindu Law of Religious and Charitable Tiusts, 2nd Edition. It 
s pointed out that in the case of an execution sale of debutter property it is not the 
late of death of the incumbent of the Mutt but the date of effective possession as a 
esult of the sale from which the commencement of the adverse possession of the 
JUrchaser is to be computed for the purposes of Article 144 of the Limitation Act. 
This is in fact what the Privy Council has laid down in Sudarsan Das v. Ram A ripe • 
v similar view has been taken by the Privy Council in Suhbaiya v. Musiapha Vvnat 
las been said in this case would also apply to a case such as the present, i us 1 
espondent No. 2 could be said to have represented the Akhara in the two ear ler 
Uits, decrees made in them would bind the respondent No. 1 as he is successor-m- 
iffice of respondent No. 2 . On the other hand if respondent No. 2 did not represent 
he Akhara, the possession of the appellant under the decree . passed m t csc sui 
TOUld clearly be adverse to the Akhara upon the view taken in the two CKI .‘ ' . 

»f the Privy Council just referred to. The first respondent’s suit having been msu- 
uted after the appellant had completed more than 12 years of adverse possession 
nust, therefore, be held to be barred by time. For these reasons disagree! ng . 
e Courts below we set aside the decrees of the Courts below and ms e 
he suit of respondent No. 1 with costs in all the Courts. 

y Appeal allowed. 


(t 949 ) L.R. 77 1 .A. 42: (1950) 1 M.L.J. 
A.I.R. i 950 p.c. 44. 


2 fjqisf L.R. 50 I.A. 295 : IX '£-4 6 ^ ad * 
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THE SUPREME; COURT OF INDIA 

- (Civil Appellate Jurisdiction.) , 

Present : — P. B. Gajendragadkar, Chief Justice , K. N. Wanchoo, M. 
TULLAH AND V. RaMASWAMI, JJ. . • • ' . . . . 

The All India Reserve Bank Employees 5 Association S 

and another . : . ■ ...Appellants* | 

The Reserve Bank of India and another ■ . i Respondents .j| 

Industrial Disputes Act ( XIV of 1947) (as amended in 1956), sections (2) .(k), 2 (s) (iv) and 10 (| 
Supervisor when ceases to be a workman under section 2 (s) (iv) — Word “ Supervise ” and its derivatives — f 
of Glass II staff of Reserve Bank of India if employed in supervisory capacity — Reference under sec' 
(i-A) of dispute in regard to supervisors drawing less than Rs. 500 per month but on scales carrying them \ 
Rs- 5°o — If without jurisdiction — Industrial dispute by whom can be raised — If can be raised on behalf;, 
workmen. 

Industrial dispute — Minimum wage, fair wage and living wage — Meaning of— Fixation of minimum m 
workers in Reserve Bank of India — Acceptance of norms laid down in the Resolution adopted by the Fifteenth , 
Labour Conference — Practicability — Wages of middle class staff in relatioh to wages of working classes — Dt 
nation — Proper co-efficient. • . . ’ . . 

Industrial dispute — Promotion — Seniority and merit should both have a part — Gratuity — Forfeiture of c 
missal — Legality — Fixation of period for confirmation and probation — JVo hard and fast rule can be laid dc 
Claim by union that it should be allowed to participate in disputes between an individual workman and the me 
meat — Testability. , 

Industrial Disputes Act ( XIV of 1947), section 17-A — Industrial award— When comes into operation- 
crelion of Tribunal to fix commencement date — Interference by Supreme Court • — Practice. 

The Central Government in exercise of its powers under section 7-B of the Industrial Dispute 
constituted aJNational Industrial Tribunal and in exercise of the powers conferred by section to ( 
referred anjjndustrial dispute which in its opinion existed between the Reserve Bank and its work 
belonging to the Glass II, Class III and Glass IV Category. The National Tribunal in considcrinj 
demands of Class II staff came to the conclusion that it could not give any award regarding t 
employees who were employed in a supervisory capacity. It pointed but that the demand by Clas 
supervisory staff envisaged a scale commencing at Rs, 500 per month and that if the demand were cc 
dered favourablyevery one in that class would, having regard to section 2 (s)[ iv), cease to be a work] 
and such an award was beyond its jurisdiction to make. The National Tribunal held that even tho 
by reason of community of interest other workmen might be entitled, having regard to the defmitio 
“ industrial dispute ” to raise a dispute on behalf of others, they could not raise a dispute, either 
themselves or on behalf of others, when the dispute would involve consideration of matters in rclal 
to non-workmen. It also held that it would even be beyond the jurisdiction of Central Govemmen 
refer such a dispute. . Those employed in supervisory capacity and drawing more than Rs. 500; 
month were treated as not present before the National Tribunal and as they could not be heard 
National Tribunal found it inexpedient to fix scales of salary affecting them. As regards those cm pi 
ed in the same capacity but drawing less than Rs. 500 per month but on scales carrying them r bcyc 
that mark, the National Tribunal thought that if all that it could do was to fix a scale up to Rs. 5 0C 
would be unfair to lower the scale already fixed. The National Tribunal thus made no award 
regard to supervisory staff in Glass II. ’■ 

With regard to fixation of minimum wage it was argued before the National Tribunal that it shot 
be fixed on the basis of the Tripartite Resolution adopted by the Fifteenth Indian Labour Confcrcii, 
The Tripartite Resolution provided inter alia, that in fixing the minimum wage, the standard works 
class family should be taken to consist of 3 consumption units for one earner and the minimum f| 
requirement should be calculated on the basis of a net intake of 2,700 calorics for an average Inch 
adult. It was also contended that to determine the wages of the middle class staff in relation to t 
wages of the working classes the proper co-efficient to be adopted should be 120 per ccnt.i.f., an incri| 
of 120 per cent, over the remuneration of the latter. The National Tribunal while appreciating t 
importance of the Tripartite Resolution, was not prepared to act on it because it standardised 
applicable to all industrial workers whatever their age or the number of years of service or the naim 
their employment.' ' It felt there was difficulty in accepting the basis of three consumption units • 
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stages of service or the net intake of 2,700 calories at all ages. The National Tribunal accepted 2.25. 
consumption units instead of 3. With regard to the co-efficient for determining the wages of the middle- 
class in relation to the working classes the National Tribunal did not see the need for changing the 
co-efficient already established at 80 per cent. 

In appeal by Special Leave against the award of the National Tribunal. 

Held; “Workman” under the Industrial Disputes Act (XIV of 1947), as amended in 1956 includes 
an employee employed as supervisor. There are only two circumstances in which such a person ceases 
to be a workman. Such a person is not a workman if he draws wages in excess of Rs. 500 or if he per- 
forms managerial functions by reason of a power vested in him or by the nature of duties attached to 
his office. The person who ceases to be a workman is not a person who does not answer the description 
employed to do supervisory work ” within the meaning of section 2 (s) but one who does answer that 
description. He goes out of die category of workman on proof of the circumstances excluding him from 
the category. The unity between the opening part of the definition in section 2 (s) and clause (iv) 
thereof was expressly preserved by using the word such twice in the opening part. The words which 
bind the two parts are “ but does not include any such person ” showing clearly that what is being ex- 
cluded is a person who answers the description “ employed to do supervisory work ”. The argument 
therefore that section 2 ( s ) (iv) excludes only a workman employed to do plain supervision as opposed - 
to one who both supervises and works is untenable. 

The word “ supervise ” and its derivatives are not words of precise import and must often be 
construed in the light of the context, for unless controlled, they cover an easily simple oversight and 
direction as manual work coupled with a power of inspection and superintendence of the manual 
work of others. The question whether a particular workman is a supervisor within or without the 
definition of workman in section 2 [s) is ultimately a question of fact, at best one of mixed fact and law 
and will really depend upon the nature of the industry, the type of work in which he is engaged, the 
organisational set up of the particular unit of industry and like factors. The work in a bank involves- 
layer upon layer of checkers and checking is hardly supervision but where there is a power of assigning 
duties and distribution of work there is supervision. Class II staff of the Reserve Bank employees 
distribute work, detect faults, report for penalty, make arrangements for filling vacancies, to mention 
only a few of the duties which are supervisory and not merely clerical and so the Class II 
employees of the Reserve Bank, except the Personal Assistants, are employed on supervisory- 
duties. 

Thus while the National Tribuna 1 was right in classifying Class II staff of the Reserve Bank of 
India except Personal Assistants as being employed in supervisory capacity it was not justified in ignor- 
ing that class altogether. The National Tribunal was not justified in holding that if at a future time 
an incumbent would draw wage in the time scale in excess of Rs. 500, the matter must be taken to be 
withdrawn from the jurisdiction of the Central Government to make a reference in respect of him and 
the National Tribunal to be ousted of the jurisdiction to decide the dispute if referred. Supervisory 
staffdrawing less than Rs. 500 per month cannot be debarred from claiming that they should draw 
more than Rs. 500 per month presently or at some future stage in their service. They can only be 
deprived of the benefits if they are non- workmen at the time they seek the protection of the Industrial 
Disputes Act. 

Further, the definition of “ industrial dispute ” in section 2 (/;) contemplates a dispute between 
employers and employers, or employers and workmen, or workmen and -workmen ; but it must be a 
dispute which is connected with the employment or non-employment or with the conditions of labour 
of any person. The word person has not been limited to workman as such and must, therefore, receive 
a more general meaning. But it does not mean any person unconnected with the disputants in relation 
to whom the dispute is not of the kind described. It could not have been intended that though the 
dispute does not concern them in the least, workmen arc entitled to fight it out on behalf of non-work- 
men. It may, however, be said that if the dispute is regarding employment, non-employment, terms of 
employment or conditions of labour of non-workmen in which workmen are thcmsch cs \itally interest- 
ed, the workmen may be able to raise an industrial dispute. Workmen can, for example, raise a dis- 
pute that a class of employees not within the definition of workman should be recruited by promotion 
from workmen. When they do so the workmen raise a dispute about the terms of their own employ- 
ment though incidentally the terms of employment of those who are not workmen is involved. But 
workmen cannot take up a dispute in respect of a class of employees who are not w orkmcn and m whose 
terms of employment those workmen have no direct interest of their own. What direct interest suffi- 
ces is a question of fact but it must be real and positive interest and not fanciful or remote. It follows, 
therefore, that the National Tribunal was in error in not considering the claims of Class II employees. 

SC J — 44 
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•of the Reserve Bank whether at the instance of members drawing less than Rs. 500 as wages or at the . 

instance of those lower down in the scale, of employment. • • ; ' 

Minimum wage, as the name itself implies represents the level below which wage cannot be 
•allowed to drop. It was described as the wage floor allowingliving at a standard considered socially, 
medically and ethically to be the acceptable minimum. The concept of 'fair wages involves a rate 
■sufficiently high to enable the worker to provide “ a standard family with food, shelter, clothing, 
medical care and education of children appropriate to his status in life but hot at a rate exceeding the 
wage earning capacity of the class of establishment concerned”. A fair wage thus is related to a fait 
workload and the earning capacity. The living wage concept is one or more steps higher than fair 
wage. It is one appropriate for the normal needs of average employee regarded as a human being 
living in a civilized community. It has now been generally accepted that living wage means that 
every male earner should be able to provide for his family not only the essentials but a fair measure of 
frugal comfort and an ability to provide for old age or evil days. Fair wage lies between die concept 
of minimum wage and the concept of living wage. 

The National Tribunal was not wrong in refusing to accept the norms laid down by the Tripar- 
tite Resolution in determining the minimum wage for the Reserve Bank employees. The Reserve 
Bank is not a profit-making commercial undertaking and is not a proper place to determine what, 
the need-based minimum wage should be and for initiating it. Nor was the National Tribunal wrong 
in accepting 2. 25 consumption units instead of 3 as suggested in the Resolution. But 3. consumption 
units must be provided for by the end of five years’ service and the consumption units for the first five 
years must be graduated. ..... 

The difference in the cost of living between the members of the clerical staff and the subordinate 
•staff has been held by many well-known authorities to be an increase of 80 per cent, over the remunera- 
tion of the latter. The National Tribunal not having any data refused to accept the demand for fixing 
the co-efficient at 120 per cent, and preserved it at 80 per cent. The Supreme Court is in no better 
position and until fresh and comprehensive enquiries are conducted there is no alternative but to ■ 
adhere to the co-efficient already established viz-, 80 per cent. 

Seniority and merit should ordinarily both have a part in promotion to higher ranks and seniority 
•and merit should temper each other. 

Gratuity is not a gift but is earned and forfeiture of gratuity on dismissal for misconduct is not 
justified except to the extent to which the misconduct of the worker has caused loss to the establish- 
ment. Counselfor the Reserve Bank undertook to get Rule 5(1) (b) of the Reserve Bank of lad 13 
(Payment of Gratuity to Employees) Rules, 1947 brought in line with this view. 

The question of fixation of period for confirmation [and probation are matters of internal 
management and no hard and fast rule can be laid down in this matter. 

The demand made by the union that it should be allowed to participate and represent workers in 
•disputes between an individual workmhn and the Reserve Bank cannot be accepted for the reason that 
if unions intervene in ever^' industrial dispute between an individual workman and the establishment' 
the internal administration would become impossible. ‘ ’ ' 

Ordinarily, an award comes into operation from the time stated in section 1 7-A ( 1) of the Industrial 
Disputes Act. The Tribunal, however, is given the power to order • that its award shall be applicable 
from another date and a discretion exercised on judicial principles by the Tribunal about the com- 
mencement of the award should not be interfered with. .... 

Appeal by Special Leave from the Award dated 8th September, 1962 of the 
National Industrial Tribunal (Bank Disputes) at Bombay in Reference No. 2 0 
I960. 

A. S. R. Chart, Senior Advocate (D. S. Nargolkar, K. Rajcndra Chaudhury ’ 
IC. R. Chaudhuri , Advocates, with him), for^ Appellants. 

jV. A. Palkhivala, Senior Advocate (JV. V. Phcdkc and R. H. Dhdau 
Advocates, with him), for Respondent No. 1. .. 

‘ Atiqur Rehman and K. L. Haifa, Advocates, for Respondent No, 2. . „ . 

The Judgment of the Court was delivered by 

Hidayalullah, J . — This is an appeal by Special Leave from. the Award of die 
7VT otlATiol TnrbtoWisil TVihiinsil fRnnk Disniltosi . Tlomliav in a disoutC between 
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IReserve Bank of India and its workmen, delivered on 8th September, 1962 and 
published in the Gazette of India (Extraordinary) of 29th September, 1962. The 
appellants are the All India Reserve Bank Employees’ Association, Bombay (shortly 
the Association) representing Class II and Class III staff and the All India Reserve 
Bank “ D ” , Glass Employees’ Union, Kanpur (shortly the Union) representing 
Class IV staff of the Reserve Bank. 

By notification No. S.O. 704 dated the 21st Maich, 1960, the Central Govern- 
unent, in exercise of its powers under section 7-Bof the Industrial Disputes Act, 1947, 
constituted a National Industrial Tribunal with Mr. Justice K. T. Desai (later Chief 
Justice of the Gujarat High Court) as the Presiding Officer. By an order notified 
under No. S.O. 707 of the same date, the Central Government, in the exercise of the 
powers conferred by sub-section (1-A) of section 10 of the Industrial Disputes Act, 
referred an industrial dispute, which, in its opinion, existed between the Reserve 
Bank and its workmen of the three classes abov^ -mentioned. The order of Reference 
rspecified the heads of dispute in two schedules, the first in respect of Class II 
and Class III staff and the second in respect of Class IV staff. The first schedule 
consisted of 22 items and the second of 23 items. These items (a considerable 
number of which are common to the two schedules) bear upon the scales of pay and 
-dearness and other allowances and sundry matters connected with the conditions 
•of service of the three classes. The reference was registered as Reference No. 2 of 
1960. During the trial of the Reference the Association and the Union severally 
made applications for interim relief asking for 25 per cent, of the total emoluments to 
■Class IV employees with a minimum of Rs. 25 and for 25 per cent, of the basic pay 
to the employees of the two higher classes, with effect fiom July, 1959, but this was 
refused by an interim award dated 29th December, 1960. The final Award was 
delivered on 8th September, 1962 because in the meantime the Tribunal dealt with 
another reference registered as Reference No. 1 of 1960 in a dispute involving 84 
Banking companies and Corporations and their workmen in respect of creation of 
categories of banks and areas for purposes of adjudication and of scales of pay, 
•diverse allowances and other conditions of service. The award in that Reference 
was delivered on 7th June, 1962. The Tribunal was next occupied with the resolu- 
tion of yet another dispute over bonus between 73 banking companies and their 
workmen which was registered as Reference No. 3 of 1960 and which was concluded 
by an award on 21st July, 1962. We shall have occasion to refer to these awards 
later. We may now give the facts of the dispute in the Reference from which this 
•appeal arises. 

The Reserve Bank was established on 1st April, 1935 as a shareholders’ Bank 
with a capital of Rs. 5 crores which was mainly subscribed by the public. It was 
taken over in 1948 by the Government of India, when, under the Reserve Bank 
(Transfer to Public Ownership) Act 5 1948, the shares were compulsorily acquired by 
Government at a premium of Rs. 18.62 over and above the face value of the share 
■of Rs. 100. Thereafter the Reserve Bank is administered by a Central Board of 
Directors nominated by the Central Government from the civil services and public 
men. There are four Local Boards to advise the Central Board and to function 
as its delegates. The Head Office of the Reserve Bank is situated at Bombay with 
brandies at Calcutta, New Delhi, Kanpur, Madras, Bangalore, Nagpur, Lucknow, 
Hyderabad, Gauhati, Trivandrum, Patna, Ahmedabad, Ludhiana, Jaipur and 
Indore. The Reserve Bank acts as Bank to the Central and State Governments and 
Commercial Banks and controls the issue and circulation of currency. It has 
special duties to perform under the Banking Companies Act, 1949, and supervises and 
controls the banking industry in India. It regulates and controls foreign exchange 
and exchange of currency and remittances to and from India. It is baldly necessary 
to refer to its multifarious duties and functions as the Central Bank and as the ban- 
kers’ bank. 

The Reserve Bank employs four classes of employees of which the three lower 

nrv> Jmfrvw* fliic f f lir* fir-ct /'Inez hnrrt<r nf nfiirrTR. At the TUcltCriS.! tlTTlC 
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the total number of employees of all description was about 9,500 of which 3,300 were . 
in the Head Office, 1,800, 1,100 and 1,100 respectively at Calcutta, New Delhi and 
Madras and the rest were distributed in varying numbers among the remaining 
twelve branches. The present dispute has a long history into the details of which it 
is hardly necessary to go but as both sides have made reference to it, some of the' 
leading events connected with bank disputes in general and the present dispute res- 
pecting the Reserve Bank, in particular, may be mentioned. i 

As is well-known there has been a rise in the prices of commodities since 1939 ;. 
and workmen earning wages and persons in the fixed income groups are specially 
affected. Between the years 1940 and 1949 there were set up numerous Commissions ; 
and Tribunals to deal with disputes between the commercial banks and their . 
employees. In 1946 strike notices were served on many banks in Bombay, Bengal 
and the United Provinces. In Bombay Mr. H. V. Divatia dealt with a dispute 
between the Bank of India and its employees, happily settled by consent (15th 
August, 1946) and again with a dispute between 30 named Banks in Bombay and 
their employees. The Award was given oft 9th April, 1947. That award was 
extended to Ahmedafcad Bank employees by another award published on 22nd April, 
1948. Conciliation proceedings were conducted by Mr. R. Gupta between the 
Imperial Bank of India and its employees in Bengal which concluded on 4th August, . 
1947. Other awards and adjudications were made by Mr. S. C. Chakravarti and 
Mr. S. K. Sen. In the United Provinces first Mr. B. B. Singh, Labour Commissioner, 
began arbitration in disputes between as many as 40 banks and their employees, : 
which later went before Conciliation Boards headed first by Mr. Nimbkar, and on 
his death, by Mr. Bind Basni Prasad and the recommendations were made effective 
by a Government order. On the representation of the Banks an Ordinance was 
promulgated (followed by an Act) and the Central Government took over the revolu- 
tion of disputes between banks and their employees in all cases where the banks had 
offices in more than one province. On 13th June, 1949 the Central Government . 
appointed an All India Industrial Tribunal (Bank Disputes) with Mr. K. ' 

and 2 members to codify the terms and conditions of service of bank empM’ cc -- 
-The Sen Award (as it is known) was published on 1 2th August, 1950 but on appea 
this Court on 9th April, 1951 declared it to be void as there was a flaw in the com- 
position of the Tribunal.! As a result of this contingency a stand-still Act w .... 
passed and another Tribunal with Mr. H. V. Divatia and 2 members was erected. 
This Tribunal did not conclude the work and resigned and in 1952 another Tnbviw 
presided over by Mr. S. Panchapagesa Sastry was appointed which published l 
award in April, 1953. That Award was subjected to an appeal before the Laboy 
Appellate Tribunal and it was much modified. Some banks represented to Govern 
ment their inability to implement the modified award and the Central Governing . 
intervened and modified the award of the Labour Appellate Tribunal by an or 
dated 24th August, 1954. We may leave this general narration at this stage to vi 
the disputes between the Reserve Bank of India and its employees during the sa 
period. . ' . j ' 

In 1 946 the Association delivered a charter of demands for revision of pay 
and allowances of the employees of the Reserve Bonk from 1st April, 1946 arul < • 

negotiations .some revision in wages and dearness allowances was effected. y u i . ° 
the interval between this revision and the appointment of the Sastry Tribunal o 
revisions took place. When the Sastry Tribunal gave its award in March, ^ 
the Association in May of the same year delivered a revised charter : .of deman -• 
the Reserve Bank but owing to the pendency of the Appeal before the Labour A]V • 
late Tribunal, the demand could not be ; considered. The Reserve Bank, ho\v . 
assured its employees that. after the decision of the Labour Appellate Tobum ; 
known , the entire question would be reviewed. Then the Labour Appellate ^ 
nal gave its decision in April, 1954, the Association served a fresh, rimr . 
demands on 1 8th May, 1954 but the decision of the Appellate Tribunal was m ^ .? 
by Government and on 17th September. 1954 a commission presided over 0)^' ; 
Justice Rajadhykshya and later by Mr. Justice'Gajendragadkar (as he th ; 
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'as constituted to consider whether the Appellate Tribunal’s decision should be 
^stored or continued with modifications and to suggest further modifications having 
ue legard to the overall ' conditions of bank' in general and individual banks in 
articular. In October, 1954 the Association, realising that delay was inevitable, 
greed to accept the scales of pay on the basis of the modified Labour Appellate 
’ribunal’s decision though the employees obtained by the agreement something 
rore than their counterparts in the higher class commercial banks Under the order 
f Government which modified the decision of the Labour Appellate Tribunal, 
’he advantage to the Reserve Bank employees was neutralized when the Bank 
ward Commission restored the decision of the Labour Appellate Tribunal in respect 
f the Commercial Banks. The agreement lasted till 31st October, 1957 and the 
Reserve Bank employees honoured it. 

On 11th July, 1959 the Association submitted a fresh charter of demands asking 
sr a complete revision of the pay structure and invoked the norms settled at the 
’ifteenth Indian Labour Conference and asked for improvement generally in the 
onditions of service. As the Reserve Bank was not agreeable to negotiate, the 
association called upon the Reserve Bank to ratify the Code of Conduct evolved at the 
lixteenth Indian Labour Conference and to proceed to arbitration but the Resex-ve 
Sank declined. The Association served a notice of strike and threatened cessation 
if work fro 25th March, 1960. Before this happened the All India State Bank of 
ndia Staff Federation had given a notice and there was a strike from 4th March, 
960 and on 19th March, all bank employees struck work in support and the several 
eferences to which we have referred followed. 

The Reserve Bank during the years between 1946 and 1960 undertook from 
ime to time revision of salaries and allowances. In 1947 and 1948 dearness allow- 
ances were revised and in 1948 there, was a general- revision of scales of pay as 
rom 1st April, 1948. These revisions were made at the demand of the Association, 
n 1951 ad hoc increases in dearness allowances were made and compensatory allow- 
inces were introduced and from 1951 local allowances were paid to certain classes 
)f employees serving at some of the important offices of the Reserve Bank and subse- 
juently the scheme of local allowances was extended to a few other branches. In 
1954 local allowances were converted into local pay and 25 per cent, of the dearness 
illowances was treated as pay for calculation of retiring benefits, etc. In 1957 
amily allowances to Class IV employees were raised and in 1958 and 1959 dearnes 
illowances were again slightly raised. These increases, though welcome to them, 
xardly satisfied the demands of the employees. There were many conciliation confer- 
inces but none was successful. The cost of living index with base year 1949 — 100 
rad increased by 26 points in February, 1960 and the principles of minimum and 
air wages were deliberated upon and adverted to in the Report of the 15th Indian 
Labour Conference. These principles, to which detailed reference will be made 
presently, were desired by the employees of the Reserve Bank to be put into operation. 
\s a result the gap between the demands of the employees and the officers of 
:he Reserve Bank, which tvas wide already, became wider still and conciliation 
which had always succeeded in the past, was not possible. The Association suggested 
arbitration but the Reserve Bank by its letter dated 11th February, 1960 did not 
agx-ce. The Reserve Bank stated that it did not wish to get “ seriously out of step ” 
with Government or the Commercial Banks. The Reserve Bank referred to the 
Pay Commission Report and pointed out that the demands of the employees took 
no notice *of the state of Indian economy. The Association, through it Secretary', 
in reply (22nd February, 1960) obscivcd : 

<< Your criticism, that the Association’s Charter of Demand has been pitched so high as to exclude 
all scope for satisfactory solution through negotiations we may point out, is baseless and incorrect, as 
the Charter has been based on the Norms set up by the 15th Tripartite Labour Conference at Nanitai 
where the need-based wage formula for Indian worker was evolved, and the co-efficient for conversion 
to arrive at the minimum wage for a middle class salaried employee has been accepted from the Raja- 
• dhyaksha Report 

The Association also pointed out that it has been conceded by the Governors of the 
Reserve Bank in the past that the emoluments of the Reserve Bank employees ought 
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to. be higher than those of other Bank employees and, therefore, the recommends-, 
tions of the Pay Commission were irrelevant.-. In this appeal one of the fundamental 
points argued is whether the National , Tribunal was right , in rejecting the demand , 
for the inauguration of the need-based formula. It. was, however, in this back- 
ground that the National Industrial Tribunal was constituted and the whole of 
the dispute was referred to it. 

This Reference embraced as many as 22 items in respect of Class II and Class 
III employees and 23 items in respect of Class IV employees. ; Some of these were 
decided in favour and some against the employees. Not much purpose .would be. ' 
served if we mentioned the many points of controversy or the ; decision on them, 
for in this appeal , the employees have stated their case with commendable restraint 
and Mr. Chari, though he argued it with his customary, earnestness and ability, 
did so appreciating the realities of our national economy. He paid (it may be noted) 
sincere tributes to the Reserve Bank for its helpful' attitude at all times, and expressed . 
regret that there was no conciliation as on. previous occasions. Mr. - Palkhivala too,, 
on behalf of the Reserve Bank, showed an awareness of the point of view of the, 
employees and on some of the less important points, as we shall show later, agreed 
to consider the matter favourably. " ... 

The dispute now centres round two fundamental or major points 'and a few 
others not so fundamental. We shall deal with the main points first and then deaf 
with the others. The first major point concerns employees of Class II. This class - 
of employees was in the scales of pay which were settled by’ the agreement of 2nd 
November, 1954. These were : - >. ... 


x. 

а. 

3 - 

4 - 

5 - 

б . 

'/• 

8 . 

9 - 

fo- 

il. 


Research Superintendents 
Superintendents and Sub-Accountants 
Deputy Treasurers (Bombay and Calcutta) 
Deputy Treasurer (Gauhati) 

Assistant Treasurers 

Personal Assistant to the Governor 

Personal Assistant 

Caretakers, Grade I (Bombay and Calcutta) 
Staff Assistants 
Supervisor, Premises Section 
Deputy Treasurer (Hyderabad) 


Rs. 300-25-400-E.B.-25-G50. 

Rs. 275-25-375-E.B.-25-500-25-650. 

Rs. 450-25-650. . , 

Rs. 375 - 25 - 55 °.. 

Rs. 300-25-450. 

Rs. 320-30-650. 

Rs- 325-25-550- - . . . 

Rs. 275-10-325-E.B.-12J-400. 

Rs. 250-25-450-E.B.-25-650. . ' - 
Rs. 250-15-3 1 0-E.B.-20-650. 

Rs. 350-25-500. 


There was in addition local pay for these employees equal, to 10 per cent, of pay’ 
at Bombay, Calcutta, Ahmedabad, New Delhi, Madras and Kanpur. There w as 
also a family' allowance of Rs. 10 per child subject to a maximum of Rs. 30 for emplo- 
yees drawing less than Rs. 550 per month with a completed service of 5 years..' 

The National Tribunal in considering the demands of Class II staff of the 
Reserve Bank came to the conclusion that it could not give any award regarding these 
employees who were employed in a supervisory capacity.. In this connection u ie 
Reserve Bank had pleaded that the Reference concerned only those employ ccs 
who came within the definition of “ workman.” in the Industrial Disputes Ac , 
1947, as amended by the amended Act of 1956, and the Reserve Bank had contend*®, 
that it was futile to fix a time scale for Class II staff because - every incumbent m \ 
was employed in a supervisory’ capacity’ and under the existing scales, of pay every 
incumbent at a local pay centre would draw wages in excess of Rs. 500 after tore 
years’ service and every other incumbent at the end of 5 years’ service and that mos 
of tire employees in that class had entered it by . promotion and even at their cn , - 
were drawing wages in excess of Rs. 5C0. The Reserve Bank had further contcn ^ 
that a dispute could only be raised before the National Tribunal provided a 
man continued to be a -workman as defined. If the National Tribunal w^s aske ^ 
provide a scale of payment which would make the workman cease to be workman . 
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I reason of the award, the Reserve Bank contended, the National Tribunal had no 
• jurisdiction to make such an award and the Reference itself would become incom- 
•’ petent. The relationship of employer and workman, so it was contended, must 
i exist (a) at the time of the dispute, ( b ) at the time of the award, and (c) during the 
currency of the award, otherwise the Reference and the consequent award would 
be without jurisdiction. 

The Association had contended in reply fas it does in this appeal) that the duties 
performed by these employees were not of a supervisory nature and further that they 
were doing supervisory work and were not employed in a superivisory capacity. In 
Reference No. 1 of 1960, Mr. Sule, on behalf of the employees, had contended (a) 
that workmen could raise an industrial dispute for themselves and for a section of them 
at any level, ( b ) that persons who were workmen could raise an industrial dispute 
regarding their conditions of service not only at stages when they would be workmen 
but also at stages when they would cease to be workmen under the same employer 
and (c) that workmen could raise a dispute on behalf of non-workmen in the same 
establishment provided they had a direct and substantial interest in the dispute and 
had a community of interest with such non-workmen. 

The National Tribunal in the present award adopted its discussion of the ques- 
tion in paragraphs 5.206 to 5.219 of the award in Reference No. 1 of 1 960. It pointed 
out that the demand by Glass II Supervisory Staff envisaged a scale commencing 
at Rs. 500 and that if the demand were considered favourably everyone in that class 
would cease to be a workman and such an award was beyond its jurisdiction to make. 
The National Tribunal held that even though by reason of community of interest 
other workmen might be entitled, having regard to the definition of “ industrial 
dispute,” to raise a dispute on behalf of others, they could not raise a dispute either 
for themselves or on behalf of others, when the dispute would involve consideration 
of matters in relation to non-workmen. The National Tribunal also held that it 
would even be beyond the jurisdiction of Central Government to refer such a dispute 
under the Industrial Disputes Act. The National Tribunal, therefore, held that 
the expression “scales of pay and methods of adjustment in the scales of pay” 
in Schedule I of the present Reference could not cover non-workmen such as super- 
visory staff in Glass II. Those employed in supervisory capacity and drawing 
more than Rs. 500 p.m. were treated as not present before the National Tribunal 
and as they could not be heard the National Tribunal found it inexpedient to fix 
scales of salary affecting them. As regards those employed in the same capacity 
but drawing less than Rs. 500 per month but on scales carrying them beyond that 
mark, the National Tribunal thought that if all that it could do was to fix a scale up 
to Rs. 500, it would be unfair to lower the scale already fixed. The National 
Tribunal thus made no award in regard to supervisory staff in Class II. 

Before -we consider the case of the appellants an event which happened later 
may be mentioned. The Reserve Bank by a Resolution (No. 8) passed at their 
1456th weekly meeting held on 24th April, 1963, increased the scale of pay, dearness 
allowances, house rent allowances, etc. for Class II staff with effect from 1st January, 
1962, that if to say, the date from which the impugned awnrd cr me into force. 
Under the Resolution scales of pay which were acknowledged by Mr. Chari, to be 
as generous as the present circumstances of our country permit, have been awarded. 
But more than this the minimum total emoluments as envisaged by the definition 
of wages, even at the commencement of serivee of each and every member of Class II 
staff on 1st January, 1962 now exceed Rs. 500 per month. This, of course, was dt ne 
with a view to withdrawing the whole class from the ambit of the Reference, because, 
it is supposed, no member of the class can now come within the definition of 
“workman”. We shall, of course, decide the question whether the Resolution 
has that effect. If it docs, it certainly relieves us of the task of considering scales of 
pav for these employees for no remit is now' possible as no National Tribunal is 
sitting. The 'scales having been accepted as generous, the dispute regarding scales, 
of pay for Class II employees under the Reference, really ceases to be a live issue. 
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■' - However, in view of the' importance of the subject and. the possibility of a 
recurrence of such question in- other .spheres, and- the remarks of the -Nations! 
'Tribunal as to jurisdiction of the Central Government and itself we have considered 
it necessary to go into some of the points mooted before us. Before we deal with 
•them we shall read some of the pertinent definitions frcm the Industrial Dispute; 
Act, 1947 : . . ■ \ - A 


11 2 . In this-Act, unless there is anything repugnant in the subject or context,— : \ 

* * * m 

* * * . it • , # ‘ ' ' •* 

(A:) “industrial dispute” means any dispute or difference between employers and employers, 
or between employers and workmen, or between workmen and workmen, which is connected 'with 
the employment or non-employment or the terms of employment or with the condition of labour 
•of any person, ... 

* # * * 4c * * 

■ * * * * * •'* * , _ 


(rr) “wages” means all remuneration capable or being expressed in terms of money, whid 
■would, if the terms of employment, expressed or implied, were fulfilled, be payable to a workman ir 
.respect of his employment or of work done in such employment, and includes — 

(rj such allowances (including dearness allowance) as the workman is for the time bemi 
■entitled to j ' 

(//) the value of any house accommodadon, or of supply of light, water, medical attendance c 
other amenity or of any service or of any concessional supply of foodgrains or other articles ; , y 

(///) any travelling concession ; . 

but does not include — 

( a ) any bonus ; 

(b) any contribution paid or payable by the employer to any pension fund or provident fun< 
-or for the benefit of the workman under any law for the time being in force . 

(e) any gratuity payable on the termination of his service. 

(s) “ workman ” means any person (including an apprentice) employed in any industry “ 
.any skilled or unskilled manual, supervisor)-, technical or clerical work for hire or reward, whether m 
terms of employment be expressed or implied, and for the purposes of any proceeding under this Ai 
In relation to an'industrial dispute, includes any such person who has been dismissed, discharged c 
/retrenched in connection with, or -as a consequence of, that dispute, or whose dismissal, discharge p 
^retrenchment has led to that dispute, but does not include any such person— 


(i) who is subject to the Army Act, 1950, or the Air Force Act, 1950, or the Navy- (Disciple 
Act, 1934, or 

(i/j who is employed in the police service or as an officer or other employee of a prison ; or 

(Hi) who is employed mainly in-a managerial or administrative capacity ; or . . ; 

(iv) who, being employed, in a supervisory capacity, draws wages exceeding five hun^ 
•rupees per mensem or exercises, either by the nature of the dudes attached to the office or by rc3 
■ of the powers vested in him, funedons mainly of a managerial nature. ” -. ' - 

Mr. Chari contends that the exclusion of Class II staff, is based on a 
-construction of the above definitions particularly the definition of workman’, a® 
.a misunderstanding of the duties of Class II employees who have been wrorg 
classed as supervisor. He contends, alternatively that as Class II is filled by proiao 
tion from Class IllXthe question could and should have been gone into in View , 
the principle enunciated in the Dimahichi Ted Estate case 1 . Mr. Ghari in SU PP 0 ^ 
of his first argument Joints to the , opening part of section 2 (s) , where it .peak* • 
■“any skilled or unshed manuhl, supervisory, technical or clerical w<uK 


i.- (19 


r?^w- ! 
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contrasts it with the words of clause (iv) “ being employed in a supervisory capacity 55 
ind submits that the difference in language is deliberate and is intended to 
mtinguish supervisory work from plain supervision. According to lnm * supervisory 
vork denotes that the person works and supervises at the same time, whereas 
supervisory capacity 5 denotes supervision but not work. Mr. Chari divides 
upervision into two kinds : (a) supervision which is a part of labour and (b) super- 
r ision which is akin to managerial functions though it is not actually so. He 
ubmits that this division is clearly brought out in the definition of ‘ workman 5 
>y the use of different expressions such as "work 55 and “capacity” for that a super- 
r isor doing work enjoys the status of labour and a supervisor acting only in super- 
visory capacity enjoys the status of employer’s agent at the lowest level. 

In support of his contention Mr. Chari has referred to the amendment of the 
National Labour Relations Act of the United States of America (commonly known 
s the Wagner Act) 1 , by the Labour Management Relations Act, 1947 (commonly 
nown as the Taft-Hartley Act) 2 and the case of The Packard Motoi Co. v. The National 
■abour Relations Board 3 which preceded the amendment. The Packard Motor Co. 
ur 5 , arose under the Wagner Act and the question was whether foremen were 
ntitled as a class to the rights of self-organisation and collective bargaining under 
-■ The benefits of the Wagner Act were conferred on employees which by section 
(3) included ‘ any employee. 5 The Company, however, sought to limit this 
ade definition which made foremen employees both at common law and in 
ommon acceptance, with the aid of the definition of ‘ employer 5 in section 2 (2) 
'hicli said that the word included “ any person acting in the interest of an employer 

irectly or indirectly ”. The Supreme Court of the United States in 

oWing that foremen were entitled to the protection of the Wagner Act held by 
tajority that even .those who acted for the employer in some matters including 
anding between the management and manual labour could have interests of their 
jvn when it came to fixation of wages, hours, seniority rights or working con- 
itions. Mr. Chari suggests that the definition in the Industrial Disputes Act serves^ 
ie same purpose when it makes a distinction between ‘ work ’ and ‘capacity. 5 

This ruling, of course, cannot be used in this context though as we shall presently 
c it probably furnishes the historical background for the amendment in the 
biited States and leads to the next limb of Mr. Chari’s argument. The minority 
leaking through Mr. Justice Douglas, made the following observation which puts 
'he Packard Motor Co. case 3 out of consideration — 

“ Indeed, the problems of those in the supervisory categories of management did not seem to have 

:en in. the consciousness of the Congress There is no phrase in the entire Act 

rich is description of those doing supervisory Work ” . 

a this state of affairs it is futile to refer to this ruling any further or to. 
jrive assistance from any of the two opinions which savours of a prion deduction. 

The Packard Motor Co. case 3 , was decided in March, 1947 and in the same 
tar the Taft-Hartley Act was passed. Section 2 of the latter Act defined employer 

i include “ any person acting as agent of an employer, directly or indirectly ” 

rd the term employee was defined to exclude any individual employed as a super- 
ior. The term supervisor was defined to mean an individual. 

having authority, in the interest of the employer to hire, transfer, suspend, lay off, recall promote, 
scharge, assign, reward or discipline other employees or responsible to. direct them or to adjust their 
ievanCes, or effectively to recommend such action, if in connection with the foregoing the exercise 
such authority is not of a merely routine of clerical nature, but requires the use of independent 
dgment.” 

Ir. ' Chari suggests that the Industrial Disputes Act recognising the same diffi- 
flty, m ay be said to have adopted the same tests by making a distinction between 
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‘work’, and ‘capacity.’ .According to him,’ these tests provide for that twilight area:* 
where the operatives (to use a neutral term) seem, to enjoy a dual capacity. - : 

The argument is extremely ingenious and the simile interesting but it misses 
the realities of the amendment of the Industrial Disputes Act in 1956. The definition > ■ 
of ‘workman’’ as it originally stood before the amendment in 1956 was as follows ; 

• 2 (f) “ workman ” means any person employed (including an apprentice) in any industry to 

do any skilled or unskilled manual or clerical work for hire or reward and includes, for die purposes 
of any proceedings under this Act in relation to an industrial dispute, a workman discharged during : 
that dispute, but does not include any person employed in naval, military or air sendee of the Govern- ■ 
ment. ” , •/ 

The amending Act of 1956 introduced among the categories of persons already : 
mentioned persons employed to do supervisory and technical work.. So 'far the, , 
language of the earlier enactment was used. When, however," exceptions were J 
engrafted, that language was departed from in clause (iv) partly because the drafts- 1 
man followed the language of clause (iii) and partly because from persons employed : 
on supervision work some are to be excluded because they draw wages exceeding:. 
Rs. 500 per month and some because they function mainly in a managerial capacity 
or have duties of the same character. But the unity between the opening part of 
the definition and clause (iv) was expressly preserved by using the word ‘ such ’ : 
twice in the opening part. The words, which bind the two parts, are not — “hut ; 
does not include any person.” They are — “ but does not include any jwA person” 
showing clearly that what is being excluded is a person who answers the description ‘ 
“employed to do supervisory work” and he is to be excluded because being employed 
in a ‘supervisory capacity’ he draws wages exceeding Rs. 500 per month or 
exercises functions of a particular character. •' * 

The scheme of our Act is much simpler than that of the American statutes. 
No doubt like the Taft-Hartley Act the Amending Act of 1956 in our country was 
passed to equalise bargaining power and also to give the power of bargaining, and 
invoking the Industrial Disputes Act to supcrvisoiy workmen, but it gave it only 
to some of the workmen employed on supervisory work. ‘Workman’ here includes : . 
an employee employed as supervisor. There are only two circumstances in which 
sUch a person ceases to be a workmen. Such a person is not a workman ifhe draws 
wages in excess ofRs. 500 per month or ifhe perlorms managerial functions by reason 1 - 
of -a .power * vested in him or by the nature of duties attached to his office. The >. 
person who ceases to be a workman is not a person who does not , answer the dcscrip- 
tion.“ employed to do supervisory work ” but one who does answer that description. . 
He goes out of the category of “ workmen ” on proof of the circumstances excluding: 
Him from the category. . : . \ :. * ' 

. '• ; By the revision of salaries in such a way that the minimum emoluments equal 
to wages- (as defined in the Act) of Class II staff now exceed Rs. 500 per month, the 
Reserve Bank intends to exclude them from the category of workmen and .to render 
the ' Industrial Disputes Act inapplicable to them. * Mr. Palkhivala frank ) . 
admitted that this step was taken so that this group might be taken away from the; 
vortex of industrial disputes. But this position obviously did not exist when ^ , 
scale was such that some at least of Class II employees would have drawn wages ■ . 
below the mark. The Reference in those circumstances was a valid reference an 
the National Tribunal was not right in ignoring that class altogether. Further,, 
the National Tribunal was not justified in holding that . if at a future time an 
incumbent would draw wage in the time scale in excess of Rs. 500, the matter mi - 
be taken to be withdiawn from the jurisdiction of the Central Government to ma»- 
a reference in respect of him and the National Tribunal to be ousted of the juris ^ 
tion to decide the dispute if referred. . Supervisory staff drawing less, than Ks. - ; 
per month cannot be debarred from claiming that they should draw -more ^ - 
Rs. 500 presently or at some future stage in their service. ” They can only be depri . 
of the benefits if they are noh-workmeri at the time they seek the protection o 
Industrial Disputes Act. - . , . - " . \ „ 
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Mr. Chari next contends that considering the duties of Class II employees, it 
cannot be said that they are employed in a supervisory capacity at all and in 
elucidation of the meaning to be given to the words ‘ supervisory ’ and ‘ capacity * 
he has cited numerous dictionaries, Corpus Juris, etc. as to the meaning of the 
words “ supervise”, “ supervisor”, “ supervising”, “ supervision ”, etc., etc. The 
word “ supervise ” and its derivatives are not words of precise import and must 
often be construed in the light of the context, for unless controlled, they cover an 
easily simple oversight and direction as manual work coupled with a power of ins- 
pection and superintendence of the manual work of others. It is, therefore, necessary 
to see the full context in which the words occur and the words of our own Act are 
the surest guide. Viewed in this manner we cannot overlook the import of the 
word “ such ” which expressly' links the exception to the main part. Unless this 
was done it would have been possible to argue that clause (iv) indicated something, 
which, though not included in the main part, ought not by construction to be so 
included. By keeping the link it is clear to see that what is excluded is something 
which is already a part of the main provision. 

In view, of what we have held above it is hardly necessary to advert to the next 
argument that under the principle of the Dimakuchi Tea Estate case 1 , workmen proper 
belonging to Glasses II and III in this reference are entitled to raise a dispute in 
respect of employees in Class II who by reason of clause (iv) test have ceased to be 
workmen. The ruling of this Court in the above case lays down that when the 
workmen raise an industrial dispute against an employer, the person regarding 
whom the dispute is raised need not strictly be a * workman ’ but may be one in 
whose terms of employment or conditions of labour the workmen raising the dispute 
have a direct and substantial interest. The definition of ‘ industrial dispute ’ in 
section 2 ( k ), which we have set out before, contemplates a dispute between : 

(a) employers and employers ; or 

(b) employers and workmen; or 

(c) workmen and workmen : 

but it must be a dispute which is connected with the employment or non-employment 
or the terms of employment or with the conditions of labour of any person. The 
word * person ’ has not been limited to ' workman ’ as such and must, therefore, 
receive a more general meaning. But it does not mean any person unconnected 
with the disputants in relation to whom the dispute is not of the kind described. 

‘ It could not have been intended that though the dispute does not concern them in 
the least, workmen are entitled to fight it out on behalf of non-workmen. The 
National Tribunal’ extended this principle to the supervisors as a class relying on 
the following observations from the case of this Court : 

“ Gan it be said that workmen as a class are directly or substantially interested in the employment 
non-employment, terms of employment or conditions of labour of persons who belong to the super- 
’ visory staff and are, under provisions of the Act, non-workmen on whom the Act has conferred no 
benefit, who cannot by themselves be parties to an industrial dispute and for whose representation the 
' Act makes no particular provision ? We venture to think that the answer must be in the negative. ” 
Itmay, however, be said that if the dispute is regarding employment, non-employ- 
ment, terms of employment or conditions of labour of non-workmen in which work- 
men are themselves vitally interested, the workmen may be able to raise an industrial 
dispute.- Workmen can, for example, raise a dispute that a class of employees 
not within the definition of workman should be recruited by promotion from work- 
men. When they do so the workmen raise a dispute about the terms of ilieir own 
employment though incidentally the terms of employment of those who are not work- 
men is involved. But workmen cannot take up a dispute in respect of a class of 
.employees who are not workmen and in whose terms of employment those workmen 
have no direct interest of their own. What direct interest sufficies is a question of 
fact but it must be a real and positive interest and not fanciful or remote. It follows, 
therefore, that the National Tribunal was in erior in not considering the claims of 
Class II employees whether at the instance of members drawing less than Rs. 500 

r — ■ — — — ~ 
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lact that the Reserve Bank has fixed scales which, are admitted to be quite generous 

... r J c be mentioned here that Mr. Chari attempted to .save the employee 
in Class II from the operation of the exceptions in clause (ip) by referring to then 
du ics which he said were in no sense ‘ supervisory 5 but only clerical or of checkers, 
±le also cited a number of cases, illustrative of this point of view; Those 'are case 
dealing with foremen, technologists, engineers, chemists, shift engineers. Assistan 1 
Superintendents, Depot Superintendents, godown-keepers, ! etc. .We have looked 
into a " °f them but do not find it necessary to refer to any .except one, In'Fcrd 
Motor Company of India v. Ford Motors Staff Union *, the Labour Appellate Tribunal 
coi rectly pointed out that the question whether a particular workman is a supervisor 
within or without the definition of ‘ workman 5 is 


“ultimately a question of fact, at best one of mixed fact and law. 

and 

will really depend upon the nature of the industry, the type of work in Which he is engaged, 
the organisational set up of the particular unit of industry and like factor.” ‘ 

The Labour Appellate Tribunal pertinently gave the example that: 

“the nature of the work in the banking industry is in many respects obviously different from 
the nature and type of work in a workshop department of an engineering or, automobile concern”' 

We agree that we. cannot use analogies to find out whether . Class II 
workers here were supervisors or doing mere clerical work. No doubt, as 
Mr. Chari stated, the work in a Bank involves layer upon layer of checkers 
and checking is hardly supervision but where there js ' a power of assigning 
duties and distribution of work there is supervision. In ' Llyois Bank, Ui' 
v. Pannalal Gupta 2 , the finding of the Labour Appellate Tribunal was reversed 
because, the legal inference from proved facts was wrongly , drawn,. It is 
pointed out there that before a clerk can claim a special, allowance under, 
paragraph 164 (b) of the Sastry Award open to Supervisors, he must prove that 
he supervises the work of some others who are in a sense below him. It is pointed 
out that mere checking, of the work of others is not enough because , this checking 
.is a part of accounting and not of supervision and the work done in the audit depart- 
ment of a bank is not supervision. 


The Reserve Bank has placed on record extracts from the manuals, orders, 
etc. relative to all Class II employees and on looking closely into these duties 
cannot say that they are not of a supervisory character, and are merely clerical or 
checking. These employees distribute work, detect faults, report for penalty, 
,’make arrangements for filling vacancies, to mention only a few of the duties which 
are, supervisory and not merely clerical. Without discussing the matter too 
.elaborately we may say that we are satisfied that employees in Class II except the 
.Personal Assistants, were rightly classed by the National Tribunal as employed on 
supervisory and not on clerical, or checking duties. In view of the fact that all of 
them now receive even at the start “ wages ” in excess ofRs. 500 per month, there 
is really no issue left concerning them, once wc haye held that they are working 
in a supervisory capacity. ’ ‘ ' • . < 

The next fundamental point requires narration of a little history before it 
can be stated, - In December, 1947 there was an Industries Conference with ' 
representatives of the Government of India and the Governments' of the Sttff, 
businessmen, industrialists' and labour, leaders. An Industrial Truce Resolution 
was passed. Unanimously which stated inter alia that increase, in production was if 1 
possible unless t here was just remuneration to capital (fair return), just remuneration ; 
» — — — — — — TT , V: . 


I. (1953) 2 L.L.J. 444. ’ ^ ' 

a. (1961) 1 L.LJ. iO : (1961) a Fac.L-R. 219 


(S.C.). 
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to labour (fair wages) and fair prices for the consumer. The Resolution was accepted 
by the Central Government. In 1947, a Central Advisory Council was appointed 
which in its turn set up a Committee to deliberate and report on fair wages for work- 
men. The Report of that Committee has been cited over ard over again. In 
the Standard Vacuum Refg., Co.v. Its Workmen 1 , this Court elaborately analysed the 
concept of wages as stated by the Committee. The Committee divided wages into 
three kinds : Living wage, fair wage and minimum wage. Minimum wage, as 
the name itself implies represents the level below which wage cannot be allowed to 
drop. It was universally recognised that a minimum wage must be prescribed to 
prevent the evil of sweating and for the benefit of workmen who were not in a 
position to bargain with their employers. This received immediate attention in 
India, though there was an International Convention as far back as 1928 and the 
demand for fixation of minimum wages extended even to non-sweated industries. 
The result was the Minimum Wages Act of 1948. The Fair Wages Committee 
understood the term minimum wage as the lowest wage in the scale below which 
the efficiency of the worker was likely to be impaired. It was described as the “ wage 
floor ” allowing living at a standard considered socially, medically and ethically 
to be the acceptable minimum. Fair wages by comparison were more generous and 
represented a wage which lay between the minimum w»age and the living wage. 
The United Provinces Labour Enquiry Committee classified the levels of living as 

(i) poverty level. 

(ii) minimum subsistence level 

(in) subsistence plus level, and ® 

(iv) comfort level. 

The concept of fair wages involves a rate sufficiently high to enable the worker to 
provide 

“ a standard family with food, shelter, clothing, medical care and education of children appro- 
priate to his status in life but not at a rate exceeding the Wage earning capacity of the class of 
establishment concerned.” 

A fair wage thus is related to a fair workload and the earning capacity. 
The living wage concept is one or more steps higher than fair wage. It is 
customary to quote Mr. Justice Higgins of Australia who defined it as one 
appropriate for “ the normal needs of average employee, regarded as human 
being living in a civilized community.” He explained himself by saying that 
the living wage must provide not merely for absolute essentials such as food, 
shelter and clothing but for “ a condition of frugal comfort estimated by current 
human standards” including “provision for evil days, etc. with due regard for the 
special skill of the workman.” - It has now been generally accepted that living wage 
means that every male earner should be able to provide for h,s family not only 
the essentials but a fair measure of frugal comfort and an ability to provide for 
old age or evil days. Fair wage lies between the concept of minimum wage and 
the concept of living wage. 

During the years wage determination has been done on industry-ntm-region- 
basis and by comparing, where possible, the wage scales prevailing in other 
comparable concerns. The Constitution by Article 43 has laid down a directive 
principle : — 

“ The State shall endeavour to secure, by suitable legislation or economic organisation or in any 
Dthcr way, to all workers, agricultural, industrial or otherwise, work, a liw'ng wage, conditions of work 
insuring a decent standard oflifc and foil enjoyment ofleisure and social and cultural opportunity .... 

It may thus be taken that our political aim is * living wage 5 though in actual practice 
living wage has been an ideal which has eluded our efforts like an cvcr-reccding 
horizon and will so remain for some time to come. Our general wage stuteture has 
at best reached the lower levels of fair wage though some employers arc paying 
much higher wages than the general average. 

f— — — — — — — — — 

J. (1961) 1 S.C.J. 582 : (1961) 3 S.G.R. 536 : (1961) 1 Lab.L.J. 227 : A.I.R. 19G1 S.C. 895 . 
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In July, 1957 the Fifteenth Indian Labour Conference met, as a Tripartite 
Conference and one of the Resolutions adopted was:, 

. “The recommendations of the Committee as adopted with certain modifications, are given below— 

(1) * * *' . *■ 

(2) With regard to the minimum wage fixation it was agreed that the minimum wage was 

1 need-based ’ and should ensure the minimum human needs of the industrial worker, irrespective of 
any other considerations. To calculate the minimum wage, the Committee accepted the following 
norms and recommended that they should guide all wage fixing authorities, including minimum wage 
committees, wage boards, adjudicators, etc . ; ’ . . 

(i) In calculating the minimum wage, the standard working class family should be taken to 
consist of 3 consumption units for one earner, the earnings of women, children and adolescents should 
be disregarded. ... ' 

(it) Minimum food requirements should be calculated on the basis of a net intake of 2,700 
calories, as recommended by Dr. Aykryod for an average Indian adult of moderate activity. 

(iii) Clothing requirements should be estimated at a per capita consumption of 18 yards per 
annum which would give for the average worker’s family of four, a total of 72 yards. 

(is) In respect of housing the norm should be the minimum rent charged by Government in 
any area for houses provided under the Subsidised Industrial Housing Scheme for low income groups 

(v) Fuel, lighting and other ‘miscellaneous’ items of expenditure should constitute 20 per 
cent, of the total minimum wage. • ' " V k 

(3) While agreeing to these guide lines for fixation of the minimum wage for industrial worker! 
throughout the country, the Committee recognised the existence of instances Where difficulties might 
be experienced in implementing these recommendations. Wherever the minimum wage fixed wen 
below the recommendations, it would be incumbent on the authorities concerned' to justify the cir- 
cumstances which prevented them from the adherence to the norms laid down. 

* * * * * ' ' # * ' 


* * * * * * t " 


The Association and the Union desire that the. wage-floor should be the need 

based minimum determined at the Tripartite Conference in the above Resolution 
and that the emoluments of the middle class staff should be determined with a propci 
coefficient. They suggest , a co-efficient of 120 per cent, in place of the 80 per cent, 
.applied by the National Tribunal, to determine the wages of the middle class stall 
in relation to the wages .of the working classes. In support of their case the employe 
first point to the Directive Principle above-quoted and .add that the First Five Ycai 
Plan envisaged [the restoration of “pre-war real wage as a first-step towards the 
living wage” through rationalisation and modernisation and recommended tlia 

“the claims of labour should be dealt with liberally in proportion to the distance 'Which the 
wages of different categories of workers have to cover before attaining the living Wage standard. • 

; The employees next refer to the Second Five Year Plan where it is stated: 


Wages — A wage policy which aims at a structure with rising real wages requires to be cvohc , 
Workers’ right to a fair wages has been recognised but in practice it has been found . 

. quantify' it. In spite of their best efforts, industrial tribunals have been unable to evolve a consist® 

formula ”. (page 578, para. 21). ' 


-The establishment of Wage Boards, the taking of a wage census and the improvemcn 
of marginal industries which operate as a ‘diag ’ on better industries was suggest™ 
in that Plan. Finally, it is submitted that the Third Five Year Plan has surfing, 
up the position thus ; in paras. 20 and 21 at page 256 : 


_ “ 20. The Government has assumed responsibility for securing a minimum wage for ce bi- 
sections of workers, in industry' and agriculture, who are commercially weak and stand in nc • 
protection. Towards this end the Minimum Wages Act provides for the fixation and revision 0 ‘ S 
rates in these occupations. These measures have not proved effective in many cases. For p 
- implementation of the law, the machinery for inspection has to he strengthened «... . • 

21. Some broad principles of wage determination have been laid down in tlic Rcpoit of 
• Fair Wages Committee. On the basis of agreement between the parties, the Indian 
; fcrence had indicated the content of the need-based minimum wage for guidance in the 
of wage disputes. This has been reviewed and it has bben agreed that. the nutritional requ 1 j-jaff.' 
of a working class family may here-examined in the. light of the most authoritative scientific , , 
'the subject , ... • • . 


i 
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, The Association and the Union contend that the National Tribunal ought to 
lave accepted the Tripartite Resolution and determined the basic wage in accord- 
tnce therewith. 

„ ^ ie National Tribunal in adjudicating on this part of the case referred to the 
-'Town Aluminium Works v. Workmen x , where at page 6 this Court observes : — 

, . Though social and economic justice is the ultimate ideal of industrial adjudication, its immediate 
'Djective in an industrial dispute as to the wage structure is to settle the dispute by constituting such a 
tage structure as would do justice to the interests of both labour and capital, would establish harmony 
>etween them and lead to their genuine and wholehearted co-operation in the task of production 

lu achieving this immediate objective, industrial adjudication takes into account 

-veral principles such as, for instance, the principle of comparable wages, productivity of the trade or 

tetustry, cost of living and ability of the industry to pay . In deciding industrial dis- 

utes in regard to wage structure, one of the primaty objectives is and has to be the restoration of 
eacc and goodwill in the industry itself on a fair and just basis to be determined in the light of all 
Levant considerations ’• . 

he National Tribunal pointed out that the Planning Commission had set up an 
fficial group for study and as a result of the deliberations, the group decided to 
repare notes on different aspects of wage so that they could be sent to wage fixing 
odies. Four such notes were drawn tip and were circulated to the 15th Indian 
abour Conference and the 15th Indian Labour Conference delibeiatcd on them 
nd the Resolution on which reliance is placed by the employees was the result, 
he National Tribunal, while appreciating the importance of the Resolution, was 
ot prepared to act on it pointing out that it was not binding but recommendatory, 
iat Government did not accept it and that the Reserve Bank not being a party 
as rot bound by it. Theie is no doubt that Government in answer to a query 
°tn the Pay Commission answered— 

“ Tlie Government desire me to make it clear that the recommendations 

the Labour Conference should not be regarded as decisions of Government and have not been 
unally ratified by the Central Government. They should be regarded as what they are, namely, 
e recommendations of the Indian Labour Conference which is tripartite in character. Government 
we, at no time, committed themselves to taking executive action to enforce the recommendations.” 

he National Tribunal, therefore did not consider itself bound in any way by what 
the Resolution said. 

e 

The National Tribunal then considered the Resolution on merits as applicable 
to the case in hand observing : 

“ For the first time in India, norms have been crystallised for the purposes of fixation of a need 
based minimum wage in a Conference where the participants were drawn from the ranks of Govern- 
ment, industry and labour. These recommendations represent a landmark in the struggle of labcur 
for fixation or a minimum wage in accordance with the needs, for the workmen. The resolution lays 
down what a minimum wage should be. It recognises that the minimum wage was ‘ need-based ’ ”. 

The National Tribunal however, could not accept the Resolution because the Resolu- 
tion standardised norms applicable to all industrial workers whatever their age or 
the number of years of service or the nature of their employment. It felt that there 
was difficulty in accepting the basis of three consumption units at all stages of 
service or the net intake of 2,700 calorics at all ages pointing cut that this much 
food was what Dr. Aykroyd thought as proper to be consumed. The National 
Tribunal did not sec the need for changing the co-cfficient of 80 per cent. The 
National Tribunal held that in the economy of our country the need-based minimum 
suggested by the Resolution was merely an ideal to be achieved by slow stages but 
was impossible of achievement instantly. 

We have been addressed able and very moving arguments on behalf of the 
employees by Mr. Gbari. There can be no doubt that in oui march towards a 
truly fair wage in the first instance and ultimately the livirg wage we must first 
achieve the need-based minimum. There is no doubt also that 3 consumption units 
formula is, if anything, on the low side. In deteimining family budgets so as fo 
discover the workers ’ normal needs which the minimum wage regulations ought 


*• 0958) S.G.J. 209 •' ( J 9j8) S.C.R. G51 
(1958) M.L.J. (Grl.) 109 : (1958) > Lab.L.J. 1 
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to satisfy/- the size of the standard family is very necessary to fix. One mctli 
to take simple statistical average of the family sizeand another is to take into act 
some other factors, such as, , ‘ V 

■ (i) the frequency of variations in. family sizes in certain regions. and cm 
ments ; ' 


(m) the number of wage earners available at different stages j - 

(iii) the increase or decrease in consumption at different stages in enr 
ment, that in the age structure and its bearing on consumption. 


The plain averages laid down in the Resolution may have to be weighed , in diffi 
regions and in different industries and reduced in others. It is from this poi 
view that the Reserve Bank has pointed out that though the consumption : 
are taken to be 2.25, the earning capacity after 8 years’ service is sufficient to pit 
for 3 consumption units as required by the need base formula. The question 
is whether the National Tribunal is in error in accepting 2.25 consumption : 
instead of 3 as suggested in the Resolution. 

In our judgment, the Tribunal was not wrong in accepting 2.25 consumj 
units. But it seems to us that if at the start the family is assumed to be 2.25 
somewhat difficult to appreciate that the family would take 8 years to grow 
consumption Units. We are aware that the Sastry Tribunal thought of 3 const 
tion units at the 10th year and the Sen Tribunal at the 8th year but we think i 
miss the realities of our national life. In our country it would not be wror 
assume that on an average 3 consumption units must be provided for by the ei 
5 years’ service. The consumption units in the first five years should begradu; 
As things stand today, it is reasonable to think that 3 consumption units mils 
provided for by the end of five years’ service, if not earlier. '* 

The difficulty in this case in accepting the need-formula is very real. 
Reserve Bank is quite right in pointing out that the minimum wage so fixed w 
be above per capita income in our country and that it is not possible to arrive 
constant figure in terms of money. According to the Association and the Ur 
the working class family wage works out to Rs. 165" 9 (though the demand isredi 
to Rs. 145 by the Association and Rs. 140 by- the Union) while . according to 
-Reserve Bank to Rs. 107-75. The middle class wage, according to the Associai 
will be Rs. 332-75 while, according to the Bank, Rs. 202. This is because empha 
placed on different dietary components in the first case and the increased differci 
in the second case. Further the food requirements of 2,700 calories was consid 
by the Pay Commission to Ire too high and by the Planning Commission (T 
Plan) to be a matter for re-examination. It will have to be examined what 
of food should make up the necessary calories and how many . calories arc the b 
mum. Further the amount of minimum wage calculated on the need-base forr 
was said by the Pay Commission to be extraordinarily high. This was also the i 
of the Labour Appellate Tribunal in East Asiatic Co. v. Workmen 1 . Both these di 
ments contain valuable calculations and they show the enormous increase 
saltum which would certainly cause enormous unrest among workmen in g cn 
in the country. It is also to be noticed that the Reserve Bank, which Air. C. 
claims is the best employer, to apply the formula, is not really the right! place 
the experiment. If the experiment has to be performed it. must have a Ibegini 
in a commercial concern after thorough examination and a very careful «ppn 
• of the effect on the resources of the employer and on production. ThclReS 
£ank is not a profit-making commercial undertaking. Its surplus income is* hai 
over to Government and becomes national income. Its main sources of incf om< 
discounting Treasury Bills and interest on sterling securities and rupee sn;cu 
held against the note issue.- Income from exchange on remittances, comma 'sso 
the management of public debt arid interest on loans arid advances to Bat-is 
Governments is small. It would, therefore, appear that the Reserve Bank %'s i 
proper place to determine what the need-based minimum wage should bewth 

I. {1962) 1 Lab: LJ. 619. I 
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:ing it. It cannot also be overlooked that even without the formula it pays 
• wages than elsewheie. 

"here is, 'however, much justification for the argument of Mr. Chari. The 
rtite Conference was a very representative body and the Resolution was passed 

2 presence of representatives of Government and employers. There must be 
led proper- value to the Resolution. The Resolution itself is not difficult to 
date. It was passed as indicating the first step towards achieving the living 

Unfortunately, we are constantly finding that basic wage, instead of moving 
dstence plus level, tends to sag to poverty level when chere is a rise in prices. 
r ercome this tendency our wage structure has for a long time been composed 

3 items (a) the basic wages, and (b) a dearness allowance which is altered to 
disc, if not entirely, at least the greater part of the increased cost of living. This 
lot solve the problem of real wage. At the same time, we have to beware that 
arp an upward movement of basic wage is likely to affect the cost of production 
ead to fall in our exports and to the xaising of prices all round. There is a 
is circle which can be broken by increased production and not by increasing wages. 

we need is the introduction of production bonus, increased fringe benefits, 
ledical, educational and insurance facilities.' As a counterpart to this capital 
also be prepared to forego a part of its return. There is much to be said for 
lering the need-base formula in all it implications for it is bound to be our 
tep towards living wage. As in many other matters relating to industrial 
tes the problem may, perhaps, be best tackled by agreement between Capital 
abour in an establishment where a beginning can be safely made in this direc- 


ihe next objection to the award is in respect of the co-efficient chosen by the 
nal. The difference in the cost of living between the members of the clerical 
md the subordinate staff has been held to be an increase of 80 per cent oyer 
numeration of the latter. This was laid down by the late Mr. Justice 
Ihyaksha in a dispute between the Post and Telegraphs Department and its 
azetted employees. Mr. Justice Rajadhyaksha’s calculation was made thus : 


i 

[n 1922-24 there was a middle class family budget enquiry in Bombay and it was found that a 
consisting of 4.58 persons spends Rs. 138-5-0 per month. But the average expenditure of 
ddle class family in the lowest income group (having incomes between Rs. 75 and 125) per 
was Rs. I0V4.-0. In 1023 the cost of living Index figure was 155 whereas in 1938-39 it was 104. 
J ^ 103 x 104 

iing to these index numbers the cost of living of the same .family would be • =Rs. 69 

t-30. The lowest income group in the middle class budget enquiry consisted of 3.29 consump- 
iits. Therefore for an average family of 3 consumption units, the expenditure required in 1938- 

Id have been =Rs. 63. According to the findings of the Rau Court of Enquiry a work- 


;s family consisting of 3 consumption units required Rs. 35 for minimum subsistence It fblloj« 

re that the proportion of the relative cost ofliving of a working class ^ am ! y *? 1 m* 

mily of 3 consumption unit is 35 : 63, i.e. the cost of living of a middle class family is about 80 

at. higher than that of a working class family. 


araily budget enquhy and the Rau Court of Inquiry were in 1922 and 1940 
stively. ' The Sen Award was in favour of reducing the co-cfficicnt because 
come of the working classes had increased remarkably in most cities after 1939, 
iastry Tribunal actually reduced it. The Central Pay Commission fixed the 
rum pay of middle class employee as Rs. 90 as against the minimum pay of 
bordinte srafFof Rs. 55, thus making the coefficient 64 per cent. T ic Labour 
late Tribunal restored the co-efficient to 80 per cent. The Association asked 
co-efficient of 120 per cent, tut the Tribunal m its award m Reference No. 1 
■casons for not accepting it. The National Tribunal was m the advantageous 
m of knowing the views of employees of commercial Banks and comparing 
with the co-cfficicnt demanded here. Other Unions and Federations did not 
r such a high co-efficient. The National Tribunal not having any data felt 

SCJ— 46 
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helpless in the matter, and preserved the co-efficient. at 80 per- cent., It observed as ' 
follows: — . 

, . , “ I* 1 the year of grace .1962 this Tribunal is in no better position than the earlier Tribunals who 
have dealt with the matter. The inherent infirmities in this co-efficient have, been pointedly referred 
‘to before me. I am not at all certain whether I would be very much wiser by an enquiry which may 
be conducted at present. Expenditure is conditioned by tire incomereceived by the class’ of persons' 
whose expenditure is being considered. By and large, over a period of time expenditure cannot ex- 
ceed the income. The only pattern which such inquiry may reveal may be a pattern based on the 
ncome of the class of persons whose case is being considered. ” • ; • 

This Court is in no better position than the National Tribunal to say what other 
co-efficient should be adopted. When fresh and comprehensive enquiries are con- 
ducted, the results would show whether the co-efficient should go up or down. 
With the rise of wages to higher levels among the working class the differential is 
bound to be lower and this is a matter for inquiry. Till then there is no alternative 
but to adhere to the co-efficient already established. 

We shall now take up for consideration some minor points which were argued 
by Mr. Nargolkar. The first is a demand by the Association for a combined senio- 
rity list so that promotion maybe based on that list and not upon the reports about 
the work of the employees. The National Tribunal dealt with it in Chapter XVII 
of its award. Regulations 28 and 29 of the Reserve Bank of India (Staff) Regulations, 
1948 deal with seniority and promotion and provide : 

“ 28. An employee confirmed in the Bank’s service shall ordinarily rank, for seniority in hu 
grade according to his date of confirmation in the grade and an employee on probation according to 
the length of his probationary service. ” ' - ' ■" 

“ 29. All appointments and promotions shall be made at the discretion of the Bank and not- 
withstanding his seniority' in a grade no employee shall have a right to be appointed or promoted to 
any particular post or grade, ” ■' 

Promotion, it will therefore appear, is a matter of some discretion and. seniority 
plays only a small part in it. This dispute is concerned with the internal manage- 
ment of the Bank and the National Tribunal was right in thinking that the item of 
the reference under which it arose gave little scope forgiving directions to the Bank to 
Change its Regulations. The National Tribunal, however,. considered the question 
and made an observation which we reproduce here because we agree with it : 

“ I can onlygenerally observe that it is desirable that wherever it is possible 

without detriment to the interests of the Bank and without affecting efficiency, to group employees m 
a particular category serving in different departments at one centre together for the purpose of being 
considercdfor promotion, a common seniority list of such employees should be maintained. The same 
would result in opening up equal avenues of promotion for a large number of employees and there 
would be lesser sense of frustration and greater peace of mind among the employees. ” 

Seniority and merits should ordinarily both have a part in promotion to higher ranks 
and seniority and merit should temper each other. We do not think that seniority 
is likely to be completely lost sight of Under the Regulations and Mr, Palkhivala 
assured us that this is not the case. 

Mr. Hathi next raised the question of seniority between clerks and typists 
but we did not allow him to argue this point as no question of principle of a general 
nature was involved. The duties of clerks and typists have been considered by the 
National Tribunal and its decision must be taken , as final. . . 

The next .point urged was about gratuity. . In the Statement of The Case the 
Association and the Union had made numerous demands in regard to gratuity but 
it appears from paragraphs 7.10, of the Award that the dispute was confined to the 
power to withhold payment of gratuity on dismissal. Rule 5 (1) of the -Reserve 
Bank.of India (Payment of Gratuity to Employees) Rules, 1947, provides as follows: 

“5, (1) No gratuity will be granted to or in the cp.sc of an employee — ••• *•■ 

f<j) if he has not completed service in the Bank for a minimum period of 10 years, or 
(t) if he is or has been dismissed from service in the Bank for any misconduct. 

The Association and the Union demanded modification of sub-rule (b) quoted above. 
The. Sastry. Tribunal had recommended that there should be no forfeiture ol gratuu/, 
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on dismissal except to the extent to which the mis conduct of the worker had , caused 
loss to the establishment. The Labour Appellate Tribunal modified the Sasay 
Award and decided in favour of full forfeiture of gi atuity on dismissal. The Reserve 
Bank relied on the Express Newspapers ( Private ) Ltd. and another v. Union of India and 
others 1 , in support of the sub-rule and also contended that there was no jurisdiction 
in the National Tribunal to consider this subject under item 20 of Schedule I or 
item 21 of Schedule II. The Reserve Bank relied upon item 7 of Schedule I and 
item 6 of Schedule II. The demand of the Association and the Union was rejected 
by the National Tribunal. It had earlier rejected as similar demand in connection 
with the commercial banks. The Reserve Bank did not, however, pursue the argu- 
ment before us perhaps in view of the later decisions of this Court reported in the 
Garment Cleaning Works v. Its Workmen 2 , Greaves Cotton Co., Ltd. and others v. Their 
Workmen 3 , and Burhanpur Tapti Mills Lid. v. Burhanpur Tapii Mills Mazioor Sangh 4 . 
In these cases it was held by this Court that gratuity is not a gift but is earned and 
forfeiture except to recoup a loss occasioned to the establishment, is not justified. 
Mr. Palkhivala undertook to get the rules brought in line with the decisions of this 
Court. 

The next demand was with regard to pensions. In the Reserve Bank there are 
only two retiring benefits, namely, provident fund and gratuity. There is no scheme 
for pensions. It appears, however that a few employees from the former Imperial 
Bank, who are employed with the State Bank, enjoy all the three benefits. The 
demand, therefore, was that the Reseive Bank should provide for all the three 
benefits, namely, provident fund, gratuity and pension. The Reserve Bank con- 
tended that the National Tribunal had no jurisdiction under the Reference to create 
a scheme of pensions for the employees. The National Tribunal*did not consider 
the question of jurisdiction because it rejected the demand itself. In the statement 
of the case filed by the Association this decision is challcged on numerous 
grounds. The ground urged before us is that the National Tribunal failed to exer- 
cise jurisdiction in respect of this demand and indirectly declined jurisdiction by 
rejecting the demand itself. The National Tribunal came to the conclusion that 
two retirement benefits were sufficient and it is difficult for us to consider this with- 
out re-opening the question on merits of the demand and re-examining the view- 
point of the Reserve Bank. We stated, therefore, at the hearing that we were not 
inclined to enter into such a large question not of principle but of facts. 

The next demand was with regard to the confirmation of temporary employees. 
The Association had filed a number of Exhibits (Nos. S. 71, S. 72, S. 109 to 
S. 112) and the Union (R. 45 to R. 47) to show that a very large proportion of 
employees were borne as temporal y employees and that it took a very long time for 
confirmation of temporary servants. The Bank in reply filed Schedules (T. 67 
to T. 69 and T. 112 to T. 125). The question of confirmation and the period of 
probation are matters of internal management and no hard and fast rules can be 
laid down. It is easy to seek from the rival schedules that probationary periods 
are both short and long. As no question of principle is involved we decline to 
interfere and we think that the National Tiibunal was also justified in not giving 
an Award of a general nature on this point. 

The next point is about the extra payment which the graduates were receiving 
and the fitment of persons in receipt of such extra amounts in the new scale provided. 
In the year 1946 tire Bank accepted the principle of giving an allowance to employees 
who acquired degrees while in employment. At the time of the present disputes 
graduates were in receipt of Rs. 10 as special pay. The question was whether in 
making fitment in the new time scales these amounts should have been treated as 
advance increments. It appears that the National Tribunal reached different con- 
clusions in the two awards arising from Reference No. 1 and the present Reference. 
In the case of Commercial Banks the fitment was on a different principle and 
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Mr. .PaJkhivala' agreed .to make fitment in the new scale taking into account this 
special ad-hoc pay as advance increment. .-_ r ... . 

•w • ^&?^!?™™d : madeby both- the Association and the Union' was that they 

should be ;alIowed to participate and , represent workers in- disputes ' between an 
individual workman and the Reserve Bank. The Tribunal - did not accept this 
contention for-.the very good reason that if Unions intervene in every industrial 
dispute between an individual workman and the establishment the internal adminis- 
tration woitld become impossible. In our judgment, this demand cannot be allowed, , 

The last contention is with regard to the time from which the award should 
operate. The stand-still agreement reached m 1 954 expired in October, 1957 and 
the demand was that the award should come into force from 1st November, 1957 
or at least from 21st March, 1960, the date of the reference. The National Tribunal 
has made its award to operate from 1st January, 1962. The Reserve Bank strongly • 
opposes, .this demand. According to the Reserve Bank the Tribunal acted more 
than generously and gave more to the employees than they deserved. The Reserve . 
Bank submits that the employees had made exorbitant demands and wasted time 

- ? wr j m / aW r a I, d an r’ therefore > the y cannot claim to have the award operate 
from the date of the reference much less from 1st November, 1957. The Reserve. 
Bank relies -upon the Upton s case 1 and also contends that the Tribunal’s decision . 
is discretionary and this Court should not interfere with such a decision.- Reliance 
is okcecfin this connection on Remington Rand’s case*, Rajkamal Kalamandir VP.) Ltd. v. 
Indian Motion- Pictures Employees’ Union and others* and Western Indian Match Company 
Ltd. v. Their Workmen . In reply the Association contends that the demand waT 
” ot 1 V e ^t rav agan t or exorbitant because it was based upon the Resolution of 
the 15 th Indian Labour Conference and the Reserve Bank itself was guilty of delay 
after .1957 inasmuch as it asked that the report of the Pay Commission should be 

, dispute depends upon the provisions of section 17-A of 

the Industrial Disputes Act, 1947. That section reads as follows : 

hprnmr if 9P a '^~( l ) M award (including an arbitration award) shall ‘ 

become enforceable on the expiry of thirty days from tlie date of its publication under section 17: •' 

Provided that — 

• («)- 1 * * * * 

National THbunsd ^ ovcrnment ‘ s °f opinion, in any case where tlie award has been given by ‘a 

tbatit will be expedient on public grounds affecting national economy or social justice to give effect 
to ne whole or any part of the award, the appropriate Government, or as the case may be. the Central 
Government may, by notification in the Official Gazette, declare that the award shall hot become 

enforceable on the expiry of the said period of thirty days. , 

(2) Where any declaration has been made in relation to an award under the proviso to sub- 

section. (1), tlie appropriate Government or the Central Government may, within ninety' daw from 
the date of publication or the award under section 17, make aii order rejecting or modifying the award, 
and shall, on the first available opportunity, lay the award together with a , copy of the order before 
the Legislature of the State, i f the order has been made by a State Government, or before Parliament, 
jf the order has been made by the Central Government. . ,, , 

(3) Where any, award as rejected or modified by an order made under sub-section (2) is laid 
before the. Legislature of a State or before Parliament, such award shall become enforceable bn tlie 
expiry of. fifteen days from, the date on which it is so laid ; and where no order under sub-section (2) 
is made. in pursuance of a declaration under the proviso to sub-section (:), the award shall become 
enforceable on the expiry' of the period of ninety days referred to in sub-section (2) . 

. • (4) Subject to the provisions of sub-section (1) and sub-section (3) regarding the enforceability 
of an award, the award shall come into operation with effect from such date as may be specified therein, . 
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but where no date is so specified, it shall come into operation on the date when the award becomes 
enforceable under sub-section (i) or sub-section ( 3 ), as the case may be.” 

Ordinarily, an award comes into operation from the time stated in sub-section (I). 
The Tribunal, however, is given the power to order that its award shall be applicable 
from another date. The Tribunal stated that the date from which the award should 
come into operation was not a term of reference and the Reserve Bank had also 
contended that there was no specific demand for retrospective operation of the award. 
In Wenger & Co. and others v. Their Workmen 1 , it was explained that retrospective 
operation implies the operation of the award from a date prior to the reference and 
the word ‘ retrospective ’ cannot apply to the period between the date of the reference 
and the award. There was no claim as such that the award should operate from 
1st November, 19^7 and the demand cannot be considered in the absence of any 
reference to the National Tribunal. The question, however, is whether a date earlier 
than 1st January, 1962 but not earlier than 21st March, 1960 should be chosen. 
Sub-section (4) quoted above gives a discretion to the Tribunal and this Court in 
dealing with that discretion observed in the Hindustan Times Ltd. v. Their Workmen 2 , 
that no general principle was either possible or desirable to be stated in relation to 
the fixation of the date from which the award should opei ate. The Tribunal in 
fixing a date earlier than that envisaged by the fust sub-section justified itself by 
stating that much of its time in the beginning was occupied by Reference No. 1 and 
a significant amount thereafter was occupied by Reference No. 3 and there was 
justification in making the award operate from 1st January, 1962. From the way 
in which the Tribunal expressed itself in this award and in the award in Reference 
No. 1 it appears that but for the delay that took place the Tribunal would have 
made the award to operate as laid down in sub-section (1). It has been ruled in 
the three cases — Remington Rand’s case 3 , Rajkamal’s case 4 , and Western India Match 
Company's case 5 — that a discretion exercised on judicial principles by the Tribunal 
about the commencement of the award should not be interfered with. Nothing 
was shown to us why the award should be made to commence earlier. Both sides 
were to blame in regard to the time taken up and the Tribunal perhaps found it 
difficult to reach a conclusion earlier in view of the number of the references before 
it. In the circumstances, it cannot be said that the selection of 1st January, 1962, 
when the inquiry in the present reference was completed, except the preparation 
of the award, was bad. In any event, this was a matter of discretion and it cannot 
be said that the discretion has not been exercised on judicial principles. We decline 
to interfere. 

In the result the appeal fails and it will be dismissed. It may, however, be 
said that the appeal would have partly succeeded but for the creation of new scales 
of pay for Class II employees and acceptance of some of the minor points by the 
Reserve Bank. In this view of the matter we make no order about costs. 

"V. K. Appeal dismissed. 


*• (*953) = L.LJ. 403 : ( 1963 ) 2 S.C.R. 
(Sapp.) 862 -. A.I.R. 1964 S.G. 864 . 

a. 1*9^3) 1 Lab.L.J. 10 O : ( 1964 ) 1 S.G R. 
234 : ( 1964 ) q S.G.J. 1 : A.I.R. 1963 S.G. 1332 . 

3. (1962) 1 L.L.J. 2 87 : <Ig62) 4 Fac. L.R. 
508. 


4. (ig63) 1 L.LJ. 318 : (1965) 2 S.CAV.R. 
233- 

5 . (196 5 ) 1 S.C.J. 141 : (1954) 3 S-G.R. 
560 : ( 1963)2 Lab.L.J. 459 : A.I.R, 1964 S.C, 
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Preset P. B, Gajendragadkar, Chief Justice, . K. N. Watjchoo, 
M. Hidayatullah ajsjd V. Ramaswami, JJ. . -V 

‘Ahmedabad Millowners’ Association etc. ■ . . Appellants * . ' 'X 

■ i ' j ‘ ' / v . '■ 

The Textile Labour Association .. Respondents. 

' ,I;r The State of Gujarat, : •* > 

2 . AIMndia Organisation of Industrial Employers, 

3 . / All India Manufacturers’ Organisation, - : 

- 4 . The ’ Indian National Trade Union Congress, 

5 ; ; Millowners’ Association, Bombay, ■ • ;V 

6 . SaUrashtra Millowners’ Association, and 

7. • Hind Mazdoor Sabha. ‘ . . Interveners'. 

. ' Bombay Industrial Relations Ad (XI of 1947), sedions 42 and 73 — Scope of — Award subsisting— No netict , ' 
. of change given by either party — Reference to Industrial Court by the Government — Maintainability — Consumers . 
price Index number — Changes made by Government — Employer paying under the old scheme — ‘Industrial dispute.' - . 

• Where the Government of Gujarat , accepting the report of an Expert Committee, ordered that/ 
J9.points be added.to the State Index numbers and subsequently raised the linking factor to 3-17 from 
2.98, andceased publishing the cost of living index number of its 1926-27 numbers from January, ' 
,1964 and thereby made it impossible for the appellant-association to comply with the terms of existing - 
award, the appellant-association advised its members to pay dearness allowance, for the month of March . 
1964 and subsequent months calculated on the basis of the last published index number for December, .. 
■1963 in the State’s 1926-27 series. The respondents {Textile Labour Association) requested the: mem- 
bers of the appellant-association to pay Dearness Allowance to their employees according to the con* \ 
ver.ted number published by Government which had no sympathetic response. The Government 
referred the dispute to the Industrial Court of Gujarat under section 73 of the Act. . •••' .'*• 

t - This appeal is against the decision of the Industrial Court. • ' 

. The contentions of the appellant arc : (1) the reference is not competent, (2) the new sample 
survey for the Index number suffered from two infirmities : (a) inadequacy of the sample size and (b) the 
impropriety of the mode of interviews ; (3) the linking factor at 3.17 upheld by the Industrial Court 
is not proper ; and (4) the appellant’s lack of financial capacity to meet the additional burden must 
be accepted as the members had to carry on by borrowings. 

’ Held, the scheme of section 42 read along with the other provisions in Chapter VIII clearly . 
shows that the said Chapter can have no application to cases where the Government itself wants to 
make a reference. ' ' 

.’ : The opening words of section 73 unambiguously declare that the power of the Government to make 
a reference will not be controlled by any other provisions of the Act. 

The definition of “ industrial dispute ” in section 3 ( 1 7) of the Act is so wide and comprehensive - 
as to include any dispute or difference between the employers and employees etc., that even where there 
is an existing award binding on the parties but there arises a difference between them, it is not easy to 
hold that the said difference does not amount to an industrial dispute for the purpose of section 73 mere- 
ly because notice of change has not been given by cither the employer or the employee under section 42. 

It is true that the power conferred on the State Government by section 73 is not absolute or-unqua* 
lifted. It can be exercised only if one or other of the conditions (1), (2) or {3) of the section is satisfied. 

In the instant case the Government was satisfied that the dispute was not * likely to be settled by 
other means’ [section 73 (a)F . . 

■ The-index number does not purport to-measure-the absolute level of prices but intended to show 
oyer a period of time the average p ereentage change in the prices paid by the consumers belonging to 
the populationgroup proposed to be covered by the index, for a fixed list of goods and services consul- 


'* C. As. Nos. 167 to 173 , . - 10 th August, 1565 . 

537 and 538 of 1965 . 
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ed by them. The average percentage change, measured by the index is calculated month after month 
with reference to a fixed period known as the base period of the index. 

(The mode of arriving at the index numbers, pointed out.) 

It seems reasonable to hold that if the quality of investigation has improved, and the method of 
working out the sample survey has made very great progress, then it would not be correct to say that 
because the size of the sample in the present case was smaller as compared to the size of the sample 
taken in 1926-27 , the inadequacy of the size on the subsequent occasion introduces an infirmity in the 
investigation itself. That is the view which the Industrial Court has taken, and there is no reason to 
differ from it. 

Expert opinion seems to suggest that if the interview method is properly adopted, it gives better 
results than the alternative method of account-books. Therefore, the Industrial Court was right in 
rejecting the appellants’ contention that the impugned survey and the index constructed as a result 
ofit, suffer from the infirmity that investigation was conducted in this survey by the interview method- 

On the problem of the linking factor, one of the courses open is to link the State series with the new 
series to maintain continuity and this has been adopted by the Government of Gujarat and the Indus- 
trial Court has approved of the same. Otherwise one has to workout an entirely new scale of wages 
founded on the cost of living index for 19 o as the base year of the new-series and to award Dearness 
Allowance thereafter. This would create a large number of problems and may lead to destroy indus- 
trial peace. The Industrial Court thought it would also be outside the scope of reference. The conclu- 
sion of the Industrial, Court is not erroneous and is accepted . 

(The problem is a technical problem to be dealt with by experts on examining all the aspects 
pertaining to the problem, and on the material as it stands it would be unreasonable, inexpedient and 
in fact impossible for this Court to attempt to resolve on the basis of the larger issue oflaw raised by the 
appellant). \ 

It is true that the wages paid by the members of the appellant-association cannot be regarded as 
subsistence or mere minimum wages ; it would not be open to the respondent to contend that they 
must pay the same whether they can afford to pay or not. If it is shown that the appellants cannot bear 
the burden and the implementation of the award would inevitably have an extremely prejudicial effect, 
upon the continued existence of the industry itself, the question of revising wages and Dearness Allo- 
wance can be raised. 

- ’ (Points to be considered on this question discussed.) 

On the broad picture emerging from the evidence it is difficult to share the pessimism of the appel- 
lant. The Industrial Court has made a definite finding that it does not think that the financial condi- 
tion of the industry has deteriorated so as to justify a departure from tire principles in regard to dearness 
allowance hitherto laid down in respect of tire industry at this oentre. That conclusion is well-founded 
and is not to be interfered with. The heavy bering of the textile industry on borrowings, in the instant- 
case, maybe partly due to the fact that it has been under-capitalised and this state of borrowings had 
continued all along these hundred years of its flourishing existence. 

Appeals by ' Special Leave from the Award dated the 26th October j 1964 of 
the Industrial Court, Gujarat in Reference (I.C.) No. 67 of 1961. 

M. C. Setalvad, Senior Advocate (R. J. Kolah and I. M. Nanavali, Advocates, and 
J.B. Dadachanji, O.C. Mathur and Ravinder Narain, Advocates of Mis. jf. B. Dada- 
chanji & Co., with him), for Appellant (in C.A. No. 167 of 1965). 

R. jf. Kolah and I. M. Nanavali, Advocates, and J. B. Dadachanji, 0. C. ' Mathur. 
and Ravinder Narain, Advocates, of Mis. J. B. Dadachanji & Co. for Appellants (in 
C.As. Nos. 168 and 17G of 1965). 

N. A. Palkhivala, Senior Advocate (I. M. Nanavali, Advocate, and jf. B. Dadachanji 

O.C. Mathur Ravinder Narain, Advocates of Mis. J.B. Dadachanji & Co., with him) 
for Apptllonts (in C. As. Nos. 169 and 1 73 of 1965. 

I. M. Nanavali, Advocate, and J. B. Dadachanji, 0. C. Mathur and Ravinder 
Narain, Advocates oil Mis. J. B. Dadachanji & Co., for Appellants .(in C.As. Nos. 171 
and 172 of 1965). 

' J. B. Dadachanji, 0. C. Mathur and Ravinder Narain, Advocates of Mis. J. B. Dada- 
chanji & Co., for Appellants (in C.As. Nos. 537 and 538 of 1965). 

S. R. Vasavadd, N. M. Barol, N. H. Shaikh, R. M. Shukla, A. N. Buch and D. T- 
Trivcdi , for Respondents. 
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C.-K. baphlary, Attorney-General for India (K. L. Haihi and B. R, G.K.Achnr, 

Advocates, witii him), for. Jntervenei; ; No. l. ■ 

G. B.Pai, Advocate and jk B. Dadachanji, 0. C. 'Mathur and Rcvmder Rarain, 
Advocates of M\s. j. B. Dadachanji & Co., for Intervener No. 2. ■ . . . 

G. Ranianujam, Secretary,' I.N.T.U.C. for Intervener No. 4. i ; 

' B. Narayariaswamij Advocate, and J. B. Dadachanji, 0. C. Matkiir and Ravinicr 
JSfarain, Advocates of J. B. Dadachanji & Co., for Intervener No. 5. 

I. ' M: Ndriavati, Advocate and J. B. Dadachanji, 0. C. Mathur and Ravinicr 
Jjarai'n, Advocates of Mis. J. B. Dadachanji & Co. for Intervener No. 6 . •. ; . 

1 H. K. Souiahi and JT. R. Chnudhuri, Advocates, for Intervener No. 7. - 
if ^hp Judgment of the' Court was delivered by 

- Gaiendracadkar, C.J .—' This is a group of seven appeals which arise from an, 
'ndustrial dispute between the appellants, the Ahmedabad Mill Owners’. Association, 
Ahmedabad and 67 employers on the one hand, and the respondent, the Textile 
labour Association, Ahmedabad, on the other. This dispute' was referred, by 
J" rWrhment of Gujayat to the Industrial Court, Gujarat, under section 73 of 

Bombay Industrial Relations Act, 1946 (XI of 1947), (hereinafter . called 
, , Act ’) In making the order of reference, the Government stated that it 
- A t : cf: ed that the industrial dispute in question was not likely to be settled by 
W the'- means The dispute itself consisted of three questions. These questions 
have been thus stated in the reference : , , . , V '• ( .) 

“ M Whether under, the award of die Industrial Court, Bombay dated the 2nd.March, 1950, 

• ' l 1 ' ’ „ » -j t 3q 0 f 1040 (as subsequently modified) read with award of die Industrial 

in Reference J - [ ^g j ; n Revision Petition Ho. Misc. 1 of 1947, the Ahmedabad MilloW- 

Court cl; atea / employers mentioned in the Annexure are bound to pay dearness allowance 

ners A 5S0C '‘j nn the Consumer Price Index Numbers for working class for Ahmedabad published 
to drcir cmP y rnm( . n t since February, 1964, by using the index numbers in the series for Ahmedabad 
by the, State u 0Ur Bureau, Simla, and the linking factor of 3. 17 adopted for Jinking that senes 

wi* * Vy’ : ■■ 

1 . Tf t whether the said Ahmedabad Millowners’ Association and the employers mentioned 

( 2 ) 11 ’ rliould pay dearness allowance to their employees for March 1964 and subsequent 

in the Annexu ^ aforesaid awards, by treating die index numbers for working class for Ahmcda- 
jnonths in ter State Government since February, 1964, as the index numbers in the State series 

bad P“ b V s £q t j,e basis of die family budget survey made in 1926-27 ; • 

compi c , ow t he dearness allowance to the aforesaid employees for March, 1964 and onwards 

hoiild be paid on the index numbers for Ahmedabad published by the State Government since, 
February, .1964*” 

’ : q'he Industrial Court has answered the first question in favour of the appellants, 
whereas the two lemaining questions have been answered in favour of the respon- 
dent. In the result, the appellants have been directed to pay dearness allowance 
to their employees for the month of March, 1964 and for subsequent months on 
the consumer price index numbers for working class for Ahmedabad published »y 
the State Government since February, 1964, (by using the index numbers mt 
series for Ahmedabad compiled by the Labour Bureau, Simla, and the imKi b. 
factor of 3.17 adopted for linking that series to the Slate series with the old ua-c; 
at the rate of 2.84 pies per day for rise of each point in the cost of living index numo 
over the ore-war P figUre 73; The Industrial Court has further directed that as 
per the award in Miscellaneous Application (IC-G) No I of 1960, 75 per «n . • 
the average dearness allowance of the first, six months of 1959, i.c., Rs. 63 lb 4 P. 
month of 26 working days, shall be consolidated with the basic wage and the at 
rencc between the dearness allowance as worked out as indicated and the said l sum 
of Rs 63-15-9 shall be continued to be paid as dearness allowance.^ Th 
Sand conditions in regard to payment of- wages -riuf g the Jeamejs 
allowance, shall continue as under- the. e^rt.nj award The, Industn 1 


wSeitS that these directions iould be given effect to from 1st of JwgJ 
1965 and the difference between what is paid and what, has become^blen^t 

bl '’"Sc 1 iXtw a^mcnfLd Ln reached ic, ween the Ene 

before the ^^ii^dabad a „d the Textile Labour Association, and the award 

J— is5 “ d b >- “ ** onIy 10 r sp ' 



ning department of the Fine Knitting Co. and not to the hosiery department. It 
is against this award that the appellants have come to this Court by Special Leave. 
On 5th Januaiy, 1965, while granting Special Leave to the appellants, this Court 
directed that the Statements of The Case should be dispensed with and the appeals 
be listed for hearing in the week commencing 8th March, 1965. That is how these 
appeals have now come for final disposal before us. 

Before dealing with the points raised by the appellants in these appeals, it is 
necessary, to set out somewhat, elaborately the previous history of the present dispute. 
The story about the payment of dearness allowance to textile industrial employees 
at Ahmedabad takes us back to the time when the Second World War broke out 
in September, 1939. As is well-known, as a result of the said War, the cost of living 
shot up ; and in consequence, the industrial employees at Ahmedabad who had 
organised themselves as the Textile Labour Association, Ahmedabad, raised a 
demand for payment of dearness allowance. This demand became the subject- 
matter of arbitration by the Industrial Court at Bombay (Case No. 1 of 1940)* 
The Industrial Court had to consider, inter alia , two major questions ; the first was 
as to what was the extent of the rise in the coat of living consequent upon the Second 
World War ; and the second was as to the extent and manner in which the said rise 
in the cost of living should be neutralised by the payment of dearness allowance. 
The Industrial Court examined the matter at great length and came to the con- 
clusion that for the purpose of determining the quantum of dearness allowance to 
be paid to the employees, it would be reasonable to rely on the working class budget 
inquiry which had been conducted by the Government of Bombay between August, 
1926 and July, 1927. Another similar inquity had been conducted by the same 
Government in 1933-35, but the Industrial Court preferred to base its conclusions 
on the first inquiry. On the basis of the cost of living index taken as 100 for the 
base year 1926-27, the index for August, 1939 which stood at 73 was accepted 
as datum index ,so that the rise in cost of living over the datum index of 73 had to 
be neutralised by payment of dearness allowance to the employees. 

Having reached’ this conclusion on the first question, the Industrial Court 
examined the problem as to the extent and method by which the rise in the cost of 
living should be neutralised. On this question, its conclusion was that for 1 1 points 
rise (which is equivalent to a rise of 15 per cent) in the cost of living for the month 
of December, a cash relief to the extent of 10 per cent of the average wage, i.e., 
Rs. 3-8-0 per employee, should be awarded for the month of December and a similar 
relief proportionately determined should be awarded for other months. It was 
urged before the Industrial Court that relief could be granted to the employees 
in kind rather than in cash; but this contention was negatived by the Court, though 
it expressed a hope that the employers should start cost price grain shops at con- 
venient centres for the benefit of the employees. That, in substance, is the result 
of the proceedings in Case No. 1 of 1940. It is with the decision of this dispute 
that the story about the payment of dearness allowance under an award began in 
Ahmedabad in respect of textile laboui . It appears that as a result of this award, 
66 2/3 per cent, neutralisation was allowed. 

This award continued to be in operation till September, 1941. On 12th August, 
1941, an agreement was entered into between the appellants and the respondent 
by which it was resolved that the dearness allowance to be paid to the employees 
in the member Mills of the appellant Association be raised by 45 per cent from the 
month of July, 1941, and in accordance with this agreement, an award was made 
by the Industrial Court on 15th September, 1941. As a result of this award, 
neutralisation came to be effected to the extent of 96 per cent on the average wage 
over the pre-war cost of living index of 73 in August, 1939, and to that extent the 
respondent gained. We have already noticed that the neutralisation which was 
effected by’ the earlier award wa.s 66 2/3 per cent. 

Two years thereafter, the appellant Association filed a petition (No. 1 of 1943) 
for a substantial reduction in the quantum of dearness allowance. It Urged that 
in the year 1913, the textile industry at Ahmedabad had suffered considerable 
loss in its profits, and so, it was necessary that die dcaincss allowance fixed by the 
consent award should be reduced. When the matter was considered by the 
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Industrial Court,- it was ‘discovered that the claim made by the appellant Association 7 
was not substantiated by sufficient or satisfactory data in the form of published. 
Snishc® for the year 1943, The Industrial 

« ‘ m -j. 1 norm 


balance-sheets- for the year iy«. me industrial uuuji, umcjur, 
interfere with the award, but permitted the appellant Association to raise the same 
dismite in April,' 1944 if it thought necessary to do so No such application was,;- 
however made by the appellant Association in 1944, with the result that the consent 
3 ’ cd on 15th September, 1941, continued to be in operation. 7 

The said -consent award had provided that the member mills were to pay the 
dearness allowance prescribed by it till the termination of the Second World \\ ai 
and so as soon as the war came to an end, the member mills stopped the payment 
nf dearness allowance with effect from 8th May, 1945. The respondent then fifed; 

of 1945 before the Industrial Court asking for a direction against the 
Petsrtion. • . . . f payment of the dearness allowance on the same scale as was 

appellant Asspciation^tor pay^ ^ ^ ^ ^ This prayer was granted by 
theTndustrial 5 Court. That is how matters stood as a result of the order passed) 

° n P ^ titi0 wt!?i°; the respondent gave a notice of change on 20th May, 1945, and . 
Meanwhile^ ffic responuen | nt of dearness allowance until the working- 

demanded continuances ^ A }^ e dabad stood above 73. It suggested that the; 
class c(»t of J. 1 ^ ° s aUowance should be related to the cost of living index , as 
quantum Industrial Court Award dated the 26th April, 1940, and revised-; 

awarded ^ ^ Award dated the 15th September, 1941. While making this 

by the stt q dent ma de it clear that this demand was made without prejudice 
de ^ and l’,-!n of the employees for a revision in the entire wage structure It appears 
to the claim ^ of these proceedings, it was urged before the Ir.dustual 

o at She rise in the cost of living should be computed not with refcrc ”“ 
Court that ?3 Augustj 1939, but with reference to the figure of 100 in 

1Q96 27* This contention was, however, rejected by the Industrial Com . l] 
1926-27. Industrial Court directed that neutralisation should be effected t 

its award, cent . As a result of this decision, the Court awarded Rs. 

the expire Jn ^ cost o{ - h v ; n g index. . . 

for - t ^1046 the respondent moved for the revision of the said award (Revision 
tv - In J|n 6 v 0 fl946) P By this Revision Petition , the respondent claimed tliatUicnsc 
Pet f 0n ? nr iv nvshould be neutralised fully instead of 76 per cent, and tins claim 
m the cost of ^ he g allegation that the profits of the textile industry had maintained 
W h S Vh letel -and the reduction in the extent of neutralisation from 96 per cent 
7fi tier cent, in the award of the previous year had adversely affected the empl } J 
76 .Prw had in fact begun to leave the industry. It may be pointed out ma 
and 1] t j^, sc occasions, the appellant Association urged before the Industrial o 

averse monthly income and expenditure of the textile employe® uj 
Ahmedabad left surplus with them and the need for neutralising the 11S( g in j s 
^ “vlnfwi not as much as was sought to be made out by the respondent Tins, 
contentfon has, however, been consistently rejected by the 

so the claim made by the respondent for increasing the extent of n . ( 

w^s rejecteTby the Industrial Court, liberty being reserved to both the parhes o 
approach the Court with a request for continuance or revision of the allowan 
aVthe end of seven months. -• 


I As“on°L to 

of 1947) before the Industrial Court on 8th March, iy*/. 7., ^ Mean* 

01 renewed its claim for an increase m the dearness allowance. Ig 

while the minimum wage for textile employees in Bombay had beer i feed t R < 
white, me min - awar ded to them with the object of neutralising 

and dearness allovrance was ^ on the minimum wage ofRs^ ; 
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as in Bombay and provide for neutralisation at the most at 90 per cent on the mini- 
mum wage of Rs. 28 m Ahmedabad. This contention was, however re ected bv 
he Industrial Court By its award, the Court directed that the S in X cost of 
Imng over pre-war level of 73 in the case of the lowest paid employee should be 

Xon% d £ ^ T nt °L m P er CCnt and a11 em P lo y e( S earnSfl?lTo or less 

bund that th\^+ ^ aid n at , a flgt rate - On arithmetical calculation, it was 

ivi index nitm£v ame t0 „ 2-84 pieS P cr / a y for of each point in the cost of 
ng index number over the pre-war figure. 

ltP 3 6 ap P?. Iant ^ociation issued a notice on 31st October, 1949, purporting 
T th u ffect fr0m lst January, 1950. The ground fo/termi- 
d S j t , OU j by tIie appellant Association in its notice was that the textile 
irnnlX),? i wa , s P assin g through a crisis and that certain mills were 

tat ahmt? t f? f d d °T ot hers were partially closing down. It appears 

hat time, the Central Government acting in pursuance of the recom* 
ires* inri .w* 6 ^ Tariff Board, directed a 4 per cent cut in ex-mill cloth 
il nfiv acco . I 'h 1 PS t0 the appellant Association, led to a crisis in the finan- 

... irs , 0 ., tle textile industry at Ahmedabad. It was also alleged in the notice 
„ , P rices fixed were uniform, the dearness allowance paid was not uni- 

, at th e member mills of the appellant Association were paying Rs. 15-4-0 

it n ?vl pe F. em P lo yee in dearness allowance at Ahmedabad as compared to 

-i L n° he textile employees in Bombay. Arithmetical calculation showed that 
‘ j o* this extra payment, the Ahmedabad mills had to bear an additional 
tile 0 °'ll 288 hddis in 1949 as compared to the burden borne by the Bombay 


DOnd° r< t t lC nofacc thus issued by the appellant Association came into force, the 
nv-i Cn ^ aVC * a not * ce of change to the mills to continue to pay the dearness 
wrr^tif CC ° rdl * n ® t0 t ^ lc listing award ; and since no settlement could be reached 
se t/ 1 le ,? artlcs 5 a reference was made to the Industrial Court. As a result of 
P 10cee<: hngs, however, neither party scored a victory, and the award directed 
u; n ^ ymCnt the dearness allowance should be made in accordance with the 
■as L T P ^ SScd * n Revision Petition No. 1 of 1947. Since the date when this order 
e > the terms of the award in Revision Petition No. 1 of 1947 have been in 
^ration between the parties. 


ited q W ll p ’ t h e Central Wage Board for the Cotton Textile Industry was consti- 
tade' b tlf ° dlC P°i nts which the Wage Board had to consider was the demand 
isic ^ 1C ^PPioyees for consolidating a part of the dearness allowance in the 
low, Wa ^ C i' Wage Board ’recommended that 75 per cent of the dearness 

oulrl^ 11 S1 ° U ^ d h® consolidated in the basic wage, and the remaining 25 per cent, 
[jj. car a flexible character. The Board also made other recommendations 
r th a £ n °j rc ^ evant i°r our pux’pose. In consequence of the recommendation made 
is re V. aS t0 consolidation of the dearness allowance, an agreement 
birL a • . . between the appellant Association and the respondent, as a result of 
:t * A°i n ; a PPfi cat i°n (No. 1 of 1960) was made by both the parties under 
recti 1 el, C A ct l and on this joint application an award by consent was passed 
cn r l? . .*• yfi per cent, of the average dearness allowance of the first 6 months of 
sic , VUCllls 63-15-9 p.m. of 26 working days should be consolidated with the 
t o r , V ('j.^ e ’ a . n 4 t ^ e balance of the dearness allowance should be paid as worked 
ue existing basis that is how matters then stood between the parties. 

idIo^ appears '■bat about this time, there was a growing feeling amongst both the 
inn'll 3 j d dle . employees that the different series of consumer price index 
e u and published in India were not very satisfactory and some of them had 
it h ° j . . In the Second Five Year Plan, it was, therefore, recommended 
' ' vas desirable that steps should be taken simultaneously with the undertaking 
I °. c *t? nsus 1° institute enquiries for the revision of the present series of cost of 
g indices at different centres. According to the recommendation made by the 
Commission Report the Labour Bureau, Simla and the Central Statistical 
gamsatton of the Government of India took steps to conduct fresh family living 
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surveys. among working class and middle class population respectively with a view 
to construct the new series of consumer price index numbers. The working class 
surveys were conducted at 50 selected centres and the middle class surveys at 45 
centres, 18 centres being common to both. The work of these surveys was com- 
menced in the second half of 1958 and was concluded by September,, 1959. One of 
the centres: selected'' for this survey was Ahmedabad. The Government of India 
began to publish. consumer price index number for' the City of Ahmedabad, having 
index number 100 for the base year 1960. The publication oftcse scries nar^.w-'fK' 
raised the problem of arriving at a linking factor between the presit sen^vorid War 
by the State Government and the new series published by the Goveffu'-^ fA^'b-'b 1 ' V 
The Government of India, considered this pioblem and indicated that ‘"$8 v»o'Uid ^ 
a. proper linking factor! This, figure was arrived at as a result of taking^ 10 an ' 1 
average of the. monthly index numbers of the State scries for 1960 which \b cn 
at 298. For tire base year of I960, the figure, of the new series was 100 andurtOiK- 
ing factor was, therefore, taken at 2.98. ■ ■ 1 


‘ . It then appeared clear that there were sevei al anomalies in regard io the collcc- 
t’on of prices in the State scries. Some of the items which were specified in such’ 
series had ceased to exist, whereas quotation for one major item, viz:,'- house rent 
allowance, had; been frozen for many years. After the Government of India began 
to publish its- new series, it advised the Government of Gujarat to stop pubfshirg 
its old series and publish the converted index in its place. The Government of ' 
India thought that it would be unjust to the employees if the conversion were allowed 
to take place without removing anomalies of the State scries. 1 ' 

Faced with this problem, the Govei nment of Gujarat set up an expert Committee 
Under the Chairmanship ol Dr. M.B. Dcsai. The terms of reference of this Com-- 
mittee were thus formulated — 

■ “ (ij to examine the validity of the submissions and representations made to Government 

and to make recommendations as to whether any readjustment is 'necessary in the existing series tor 
Ahmedabad published by the State Government and if so what readjustment should be made ; 

, 1 ■ ' (2). to' consider how the new series of Consumer Price Index Numbers for Ahmedabad should 
be linked with the existing series so readjusted if found necessary ; and in so considering- to take into 
consideration the. factor that the period of family budget enquiry on which the new series for ’All me- 
dabad is based is different from the base period for the said new series.” • 

The said Committee made a fairly exhaustive investigation, and made two mam 
recommendations. The first recommendation involved an addition of 19 points in 
the overall price index in the State series and the same was fixed at 317 instead bf- 
298 as it stood when the new series and its base period were decided upon. -The 
other recommendation which it made was that the conversion or the linking factor j 
should be 3.17 as against 2.98 per point in the new series. 

The Government of Gujarat accepted the first recommendation and revised 
the index number for the month of November, 1 963, by adding 19 points to the figure 
originally released by it and stated that its existing series would be , adjusted month 
to month by the addition of 19 points for adjusting the index for clothing and house 
rent groups as recommended by the Expert Committee. In regard to the second 
recommendation, the Government took the view that it was necessary tc continue 
publication of the current series to permit industry, and labour time to have 
necessary modifications in the existing agreements, settlements and awards made 
to link up the dearness allowance with the new series published by the Labour 
Bureau, Simla. This decision was announced by the Government by a Press b f)lc 
on 31st January, 1964. , \ 

, When this decision of the Government of Gujarat was announced, the appellant . . .. 
Association found that it entailed considerable additional burden on the text: e 
industry ; even so, it advised its member mills to pay the dearness allowance accort : 
ing to the adjusted consumer price index number by adding 19 points for die more ■ - 
of January, 1964, under protest. This protest was expressed by the Presiden 
the appellant Association by issuing a press communique criticising the Governin' , 
for its unilateral and hasty decision in the matter. . ‘ , . , . 
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On 29th February, 1964, the Government of Gujarat issued another Press 
Note by which it accepted the second recommendation made by the Expert L om- 
mittce to take the linking factor at 317 instead of 298. The Press Note shows that 
this decision was reached by the Government of Gujarat m accordance witn lie 
advice received from the Government of India. In consequence of this decision 
the Government of Gujarat disccntimted publication of the cost oi living index 
number of its 1926-27 numbers from January, 1964. This decision of the Govern- 
mexvt raised a storm cf protest from die appellant Association- A general meeting 
■ of the members of the appellant Association was held on 30th March, 1964, and 1 1 
passed a resolution to the effect that the discontinuance of the publication of the 
cost of living index by the Government of Gujarat made it impossible for the appel- 
lant Association to comply with the terms of the existing award in respect of the pay- 
ment of dearness allowance in the manner prescribed by the award ar d so, the appel- 
lant Association advi.-ed its members to pay to their employees dearness allowance 
fox the month of March, 1964 calculated on the basis of the last published index num- 
ber for the month of December, 1963 in the State’s 1926-27 series and to continue 
to pay dearness Allowance for succeeding months on the basis’ of the same index 
number till such time as the Government of Gujarat resumed publication of index 
numbers in the said series. According to the appellant Associarion, as a result 
of the decision of the Government of Gujarat, an unbearable burden would be 
imposed on the members of the appellant Association in the matter of dearness allow- 
•ance ; and sr, it was not prepared to accept that decision. 


When the appellant Association adopted this attitude, the Secretary of the res- 
pondent Association expressed his profound sorrow at the decision of the appellant 
Association, and by his letter addressed to the appellant Association on 3rd April, 
1964, he requested the members of the appellant Association to pay dearness allow- 
ance to their employees according to the converted number published by the Govern- 
ment of Gujarat. This letter was accompanied by a resolution passed by the res- 
pondent Assrciation in which it set forth its version of the financial position of the 
members of the appellant Association and the justice of the claim made by the emplo- 
yees for the payment of dearness allowance in accordance with the decision- of the 
Government of Gujarat. The appeal thus made by the Secretary of the respondent 
Association did not, however, receive any sympathetic response from the appellant 
Association ; and that made it necessary for the Government 'of Gujarat to refer the 
present dispute to the Industrial Court at Gujarat under section 73 of the Act. 
That, broadly stated, is the background and the previous history of the present 
dispute. 

At the hear. ngofthe present reference before the Industrial Court, the appellants 
had urged a preliminary objection against the competence of the present referer.ee. 
They contended that the reference under section 73 of the Act was invalid, because 
before making the reference,, the requirements of section 42 of the Act had not been 
complied with. The argument was that, in substance, the refererce relates to a 
, _ change in tire terms of the award binding between the parties, and for effecting such a 
SJi'l T kl c ’ Procedure prescribed by section 42 and the other sections in Chapter 
VIII of the Act has to be complied with. It is common ground that the said pro- 
,1' cedure has not been- followed and the Government of Gujarat has made the present 
relerence in exercise of the power conferred on it by section 73. The Industrial 
rejected the appellants’ contention and has held that the reference isvalid. 
Mr octalvad for the appellants has Urged before us that the view taken bv tire 
; of the 1S n0t jUStified by the terms of scction 73 read along with section 42 


Thc Act was passed by the Bombay Legislature in 1 947. It purports to reguldte 
° f employers and employees, to make provision for settlement of 
d ! S P U - CS ’ and t0 P rovide for certain otlrer purposes. It is a comprehensive 
between^ 1 ,° n and lt: m ? kes elaborate provisions for the regulation of relations 
Section 49 m ir?r r A and Cmp J 0yacs and f ? r the settlement of disputes between them. 

> 1C Act provides for a notice, of change. It is unnecessary to cite the 
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provisions of the said section, because for the purpose, of 
raised by Mr. Sctalvad, it would be enough if we state the 
section 42 (1) and (2). Section 42 (1) provides that if an employer intends to eitcct 
any change in respect of an industrial matter specified in Schedule II, he will have 
to give notice of such intention in the prescribed form to the representative o! 
employees. Similarly, section 42 (2) provides that if an employee desires a change 
m respect of an industrial matter not specified in Schedule I or III, he shall give notice , 
m the prescribed form to the employer through the representative of employees. - 
Mr. Sctalvad relies on the fact that Entry 9 in Schedule II relates to wages including 
the period and mode of payment, and he points out that the definition of “wages.” 
prescribed by section 3 (39) includes dearness allowance. His case is that the present 
dispute falls under Schedule II, Entry 9, and if the employees had intended to make 
a change in the existing award in relation to the payment of dearness allowance, 
it would have been necessary for them to take action as prescribed by section 42 (2). 
Since it is common ground that no notice of change has been given by the respondent 
it is Urged that the reference made by the Government of Gujarat under section 73 
of the Act is invalid. It would be noticed that this argument assumes that the pro- 
visions of section 42 would govern the provisions of section 73. The question is : is 
this assumption well-founded ? 

Let us then read section 73 ; it reads thus 

“ Notwithstanding anything contained in this Act- the State Government may, at any-time, rtitr 
an industrial dispute to the arbitration of the Industrial Court, if on a report made by the Labour ■ 
Officer or otherwise it is satisfied that — 

(l) by reason of the continuance of the dispute — 

(а) a serious outbreak of disorder or a breach of the public peace is likely to occur ; 

(б) serious or prolonged hardship to a large section of die community is likely to be caused; Of- 

(c) die industry concerned is likely to be seriously affected or the prospects and scope for employ- 
ment therein curtailed ; or 

(s) the dispute is not likely to be settled by other means; or 

(3) it is necessary in the public interest to do so.” 

Oh a fair reading of section 73, it is plain that it deals with the powers of the Slate 
Government to make -a reference and as such, it is difficult to assume that the. said' 
powers of the State Government are intended to be controlled by the provisions- 
of section 42. Section 42 prescribes the procedure which has to be followed by 
the employer and the employee respectively if either of them wants a change to be 
effected as contemplated by it. The scheme of section 42 read along with the other 
provisions in Chapter VIII clearly shows that the said Chapter can have no appli- 
cation to cases where the State Government itself wants to make a reference. That 
is the first consideration which militates against the construction which Mr. Sctalvad 
suggests. ■ ' .- . - . - 

The . opening clause in section 73 also unambiguously indicates that the power 
of the State Government to make a reference will not be controlled by any other 
, provision contained in the Act. This clause plainly repels the argument that the 
provisions of section 42 should be read as .controlling the provisions of section 7J. 
The meaning of the non-obstante clause is clear and it would be idle to urge tlia 
the requirements of section 42 must be satisfied before the power under section 
can be invoked by the State Government. . - 

It is, however, urged that the power conferred on the State Government b) 
section 73 is the power to refer an industrial dispute to the arbitration ofthc Indus na 
Court, and there can be no industrial dispute unless a notice of change has J - 
given either by the employer or the employee. In other words, _ the argumcn^ 
that unless a notice of change is given as required by section 42, no industrial 1 P 
can be said to arise between the employer and bis employee, and that is how se 
42 governs section 73. If it was the true legal position that there can be no mo ^ 
dispute between ah employer and , his employee unless a notice of change . i g- , 
by either of them, there would have been some force in this contention 7 


VO / [1967 i 

dealing with the point 
sum and substance of 
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definition of the words “ industrial dispute ” does not justify the assumption that 
it is only a notice of change that brings into ex : stence an industrial dispute. Section 
3 (17) of the Act defines an “industrial dispute” as meaning any dispute or difference 
between an employer and employee or between employers and employees or between 
employees and employees and which is connected with any industrial matter. This 
definition is so wide and comprehensive that it would be impossible to accept the 
argument that it introduces the limitation suggested by Mr. Setalvad. Even if an 
award is subsisting between the parties but a. difference arises between them, as 
in the. present case, it is not easy to hold that the said difference does hot amount 
to an industrial dispute for the puipose of section 73 merely because notice of change 
has not been given either by the employer or the employee. Therefore, we are 
satisfied that the dispute which has been referred by the Government of Gujarat 
in the present case must be treated as an industrial dispute, notwithstanding the 
fact that section 42 has not been complied with either by the appellants or by the 
respondent. 

It is true that the power conferred on the State Government to make a reference 
is not absolute or unqualified. It can be exercised only if one or the other of the 
conditions specified by sub-sections (1), (2) or (3) of section 73, is satisfied. But 
once the State Government comes to the conclusion that one or the other of the said 
conditions is satisfied, its power to make a reference is not limited to cases where 
notice of change has been given by the parties as required by section 42. It is an 
over-riding power which is intended to be exercised to avoid anomalies or other 
serious consequences which would flow in case the Government does not make 
an immediate reference. The requirements prescribed by sub-section. (1), (2) and 
(3) of section 73 indicate the types of cases which are intended to be referred without 
requiring the parties to take recourse to section 42. In the present case, the Govern- 
ment of Gujarat was satisfied that the dispute was not likely to be settled by other 
means, and so,, it made the present reference. Therefore, we do not think there 
is any substance in the argument that the reference is bad, because section 42 has 
not been complied with. The terms of section 73 are plain and unambiguous and 
they leave no doubt that the power of the State Government to make the reference 
is not at all controlled by the requirements of section 42. 

On principle, the conferment of this power seems to be fully justified. If as a 
result of a dispute between the employer and his employees, a serious outbreak of 
disorder or a breach of the public peace is likely to occur, or a sericus or prolonged 
hardship to a large section of the community is likely to be caused, or the industry 
concerned is likely to be affected adversely, it would be idle to require that even 
in the face of such a serious danger, the procedure, prescribed by section 42 must 
be followed before reference can be made under section 73. The very nature of 
the conditions prescribed by sub-sections (1), (2) and (3) of section 73 emphasises 
the fact that the said conditions refer to categories of cases or types of occasions on 
which reference has to be made promptly and immediately, and that explains the 
conferment of the wide powers on the State Government as prescribed by section 73. 
We are, therefore, satisfied that the Industrial Court was right in coming to the 
conclusion that the preliminary objection raised by the appellants against the 
competence of the present reference was misconceived. It appears that a similar 
view has been expressed by the Bombay High Court in Suryuprahash Weaving Factory v. 
Industrial Court 1 . 

That takes us to the merits of the controversy between the parties in the present 
appeals. Let us begin by briefly indicating the broad contentions raised by the 
appellants before the Industrial Court and its findings on them which arc relevant 
for the purpose of the present appeals. The first contention which was urged before 
the Industrial Court was that the family living survey which was conducted by the 
Labour Bureau, Simla, in 1958-59 was unreliable, because the sample survey on 
which it was based was Inadequate, and the interview method which was adopted 
in conducting it was unsatisfactory. It was also contended that the linking factor 


j. (1550) 52 Bom.L,R. poa : A.I,R. 1951 Bom. if?, 
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at 3.17 which had been adopted by the .Government of Gujarat was unscientific 
and. irrational ; and that the scientific and rational way to deal with the problem'-, 
presented by the new. consumer price index recently adopted by the Government of • 
Gujarat would be to devise a scheme of dearness allowance afresh, taking. the present 
basic salary as a base, and relating it to the changing price pattern from month to..: 
month with the base year 1960=100. The appellants’ case in respect of this aspect ’ -• 
of the matter was that for the purpose of fixing the dearness allowance, the basic 
salary should be taken to be the total-amount which is paid to the lowest-paid employee 
after consolidating 75 per cent of the deafness allowance in the basic .wage. . That : 
amount, it is said, represents the true basic wage today. Jn the alternative, it was . 
suggested that if it is intended to correlate the present prevailing Wage structure, - 
including the scheme of payment of dearness allowance, by making suitable adjust- 
ments required by the change in the level of prices in the light of the new .const-met £ 
price index with the same base year, it would be more rational and scientific to 
watch the behaviour of prices for two or three years and then devise a linking factor; , 
on the average rise.in prices during the said period. The appellants also emphasised 
the fact that before the Industrial Court accepts the new arrangement on the basis 
of the linking factor of.3.17 it is essential to examine their paying capacity, and in 
tins connection, they strongly urged that the burden which would be imposed oil .■ 
them by the new scheme would be plainly beyond their capacity. 


;V The validity of these contentions was strenuously disputed by the respondent.,; 1 
It urged that the sample survey was conducted on rational and scientific lines and ■( 
it did not suffer from any infirmity at all. It further argued that the attempt to d 
construct a new wage structure by making the basic salary with 75 per cent, of the > 
consolidated dearness allowance as the basis with 1969 = 100 as the base year, would 
be beyond' the terms of reference, and it would, besides, create many problems and 
cornplications. ; According to the respondent, the basic salary still continues to be 
what it was before, though for practical purposes 75 per cent of the dearness allow- -| 
arice has been consolidated with it. The respondent seriously challenged the appcl- 
Iarits’ case that the co-operation of the linking factor was either unscientific, unreason- f 
able or unjust ; arid the 'appellants’ theory that the average rise iiri prices should be 
determined after watching the behaviour of prices for two or three years, was charac- 
terised by, the -respondent, as unreasonable, inexpedient, and unscientific. The J 
respondent .emphatically contended before the Industrial Court that the appellant’s 
financial position was perfectly sound and the argument that the burden would be .. 
beyond their capacity is wholly untenable., , ; 

- During the course of hearing before the Industrial Court; the appellants. exa- 
mined two Experts, Mr. Gokhale and Mr. Chokshi. They also led voluminous 
documentary evidence. The respondent filed detailed statements disputing the 
'correctness of the pleas taken by the appellants, and in support of them, they filed 
Several charts which were prepared from the balance-sheets of the appellarits them-' • 


selves. Both parties referred to the opinions expressed by several writers on the 
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subject of the preparation of consumer price index and on other matters which. 
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became relevant for the decision of the present dispute. Broadly stated; the Indus- 
trial CoUrt has rejected all the contentions raised by the appellarits. It has found 
that the recent survey was conducted itndcr the advice and guidance of a technical 
advisory committee of a high order arid that the work of carrying on the survey had 
scrupulously followed the relevant recommendations made by the. International 
Labour Office and the United Nations. The Industrial Court did not accept the 


contention of the appellants that the sample size was inadequate or had vitiated the . 

sirrwv It held that the method of inquiry adojjtcd by the Invest'" 


quality of the survey. xt. jujiu uiai uxe meuiouoi inquiry auujjiuu .uj .,uv 
gators who conducted the survey was by no means unsatisfactory or unscientific, ana , 
in its opinion, having regard to the local conditions, it. was indeed the most feasible- 
and satisfactory way to adopt. The adoption of the interview' method did n° 
in the opinion of the Industrial Court, introduce any infirmity in the. survey. ■ -d 
Industrial Court was thus not satisfied that the compilation . of the consumer p r:c f- •• 
index number by the Labour Bureau, Simla, for the city -of-Ahmedabad ■ 

proper or was unscientific or suffeiedTrom any major infirmity. • . . 
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In regard to the .question of the linking factor on 'which both parties addressed 
the Industrial Court elaborately, the Court considered the matter in ihe light of 
expert opinion cited before it and held that the Government of India was justified 
in recommending a simple arithmetical method of linking ; it found that the said 
method had been accepted by the Expert Committee appointed by the Government 
of Gujarat and had been recommended by the Expert Committee appointed by 
the Government of Maharashtra as well. It, therefore, reached the conclusion 
that the said method based on the application of the linking factor at 3.17 was the 
most suitable to adopt. In this connection, it rejected the appellants ’ suggestion 
that the dearness allowance should be paid at a flat rate and held that flexible dear- 
ness allowance alone would meet the ends of justice and would lead to industrial 
peace. It noticed the fact that now there was only one cost of living index existing 
in Ahmedabad and that is based on the new series. The old series had rightly gone 
out of existence since it had become antiquated. In this situation, there were two 
possibilities ; one was to work out an entirely new scheme of basic wages based not 
on the pre-war level of 1939, butduased on the cost of living of 1960 as the base year 
and to award dearness allowance , thereafter. The Industrial Court thought that 
if such a course was to be adopted, it would create a large number of problems in 
the industry and would seriously disturb industrial peace. It observed that this 
aspect of the matter would also be beyond the terms of its reference. Nevertheless, 
it was inclined to take the view that " the results in terms of rupees, annas and pies 
may also not be very different ”, if this alternative method was adopted. It suggested 
that such a method may be adopted by the Central Cotton Textile Wage Board which 
had been recently appointed with a view to bring out a fair amount of uniform 
wage level all over India ; but speaking for itself, it held that it would not be neces- 
sary, advisable or practicable for it to attempt that task. That left only one alter- 
native and that is the adoption of the arithmetical method of linking. The argument 
that even if the arithmetical method of linking is intended to be adopted, it should 
be worked on the basis of the average result derived from w-Uching the behaviour 
of prices during two or three years, does not appear to have been seriously pressed 
before the Industrial Court and lias not been examined by it. 


The Industrial Court then considered die question about the paying capacity 
of the appellants. As a matter of law, it rejected the respondent’s argument that a 
wage structure once constructed by industrial adjudication can never be revised to 
the detriment of workmen, and it held that if it was shown that the financial position 
of the employer had substantially deteriorated and such deterioration was likely 
to persist for some time, it would be open to industrial adjudication to make a suitable 
revision of the wage structure, provided, of course, the wage structure does not repre- 
sent the wages at their basic minimum level. Considering the problem presented by 
the appellants’ plea of incapacity to bear the burden ir the light of this legal - i- 
tion, the Industrial Court has found that, in its opinion, the textile ind > 
Ahmedabad is in a sound financial position. It has also added that, 


; cl in any event there has been no substantial deterioration in its condition so as to justify 
cut or abandonment of the basic principles in respect of its employees which have been laid 
the past.” 

It is on these findings that the Industrial Court has held against the appcll- 
issues 2 and 3. As we have already mentioned, the Industrial Court has 
against the respondent on issue No. 1 ; but since the respondent has not dial 
the correctness of the said finding, it is only the conclusion of the Industrial Cc 
issues 2 and 3 that fall to be considered in the present appeal-. 


The first point which we must now consider is whether the appellants are ju 
fied in contending that the Industrial Court erred in over-ruling their content* 
that the new survey suffered from two major infirmities — inadequacy of the samp! 
size, and impropriety of the method of interview adopted by the Investigatoi s. In 
support of this pica, the appellants examined Mr. Gokhatc as an expert witness. 
Mr. Gokhalc who served in the Labour Office at Bombay from 1926 to 1937, was 
directly associated with the family budget inquiries, compilation of cost ol living 
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index numbers, and with the first General Wage Census conducted by the Labour 
Office in Bombay. He also worked as Assistant Secretary of the Bombay Textile 
Labour Enquiry Committee. Later, he joined the Millowners’ Association,;. 
Bombay, as their Labour Officer on 1st January, 1938 and served in that capacity - 
until he retired on 1st November, 1962. He was deputed on a study four to Lanca- 
shire in 1951 and attended the International Labour Conference at Geneva. He lias, 
also been a member of the I.L.O. Committee on Women’s Employment. Accord- 
ing to Mr. Gokhale, the new survey was not as scientific as it might have been. He 
was inclined to take the view that the sample selected in the Ahmedabad inquiries 
was very inadequate. He commented on the fact that the choice of the size of sample 
was determined, inter alia , on the ground of the workload manageable by the investi- 
gator, and he said that it was difficult for him to understand as to why in deciding 
tire sample size “ workload manageable by the investigator ” had to be considered 
as a relevant factor. He then produced a chart showing the ratio of the size of (he 
universe with the size of sample, and said that nowhere had he found such a low 
size of the sample as in the impugned inquiry. The size of the sample, according to 
him, in the impugned inquiry was less than even half a per cent, of the population 
group which was intended to be covered. , 


Mr. Gokhale was cross-examined by the respondent. It was put to him that his 
experience in the matter of sample survey was somewhat limited and that the said 
experience had now become antiquated in view of the - great strides , of progress - 
which had been made in the science of sample survey after 1926. He agreed that- 
sampling technique involves knowledge of statistics and statistics involves mathe- 
matics, and he did not make any claim tobean expert either in statistics or in a mathe- 
matics. In his examination-in-chief, Mr. Gokhale appeared to criticise the extern 
of imputation which was evident in the preparation of the new series ; but m his 
cross-examination, he fairly conceded that imputations have always got to be done , 
in compiling consumer price index. It had’ been done in the past, he said, as also 
in the case of the present series. When he was asked whether, he knew what tnc 
percentage of imputation was in the compilation of the consumer price index o 
1926-27, he admitted that he did not know. He was, however, reluctant to agree 
with the Labour Bureau in so far as the application of their reasons to .individua 
items was concerned, and in support of his theory he relied upon the illustrations 
given by him in the affidavit which he had filed before he gave evidence. 


The statements made by Mr. Gokhale in his affidavit were disputed by the res- 
pondent and the accuracy and the validity of the views expressed by him were seri- 
ously challenged by Mr. Vasavada who filed a reply on behalf of the respondent 
(Item 19). ,In his reply, Mr. Vasavada referred to Clause 14 of the Resolution as, 
reported at page 403 of the International Labour Code— 1951, Volume II; and em- 
phasised the fact that the main distinguishing feature of the new survey was that n 
was carried out under the technical guidance of professional statisticians not only win 
adequate knowledge of sampling theory but also with actual experience in sampling 
practice, and with the help of a properly trained field and computing Stan. 1 
was the rcqmrcment laid down b >’ the publications issued by the I.L.O. and M 
United Nations as a very important test, and the impugned survey . fully satisfies tu 
said test. Mr. Vasavada also referred to the opinion expressed by Dr. Basu who 
at present the I.L.O. Expert on the subject, that the size of the sample shomd _ 
determined in the light of the permissible margin of error in the resulting Ser 

0 consumer price index numbers. In our country, the permissible margin o cr 
m the index- has been broadly set at 2 per cent ; and so, the case set out! > 

1 Ii. \ asavada on behalf of the respondent was that when the permissible *?' J* ( 
of error m the index is 2 per cent, the number of families, viz., 722 tn 
Ahmedabad is highly satisfactory. ' 


Mr. Vasavada then questioned the accuracy, of Mr. Gokhale’s statement that 
such a small percentage ol the universe had never been adopted before in an) ® ,j 
inquiry. He urged that the present techniques' have advanced so far ffiat.a s 
sample size can achieve thehest results ■ and he cited the example of a survey earn v 
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out in the United Kingdom where the proportion of 1 3,000 households surveyed to 
the total households which constituted the universe came to 0.1 per cent. The 
Industrial Court has considered the evidence given by Mr. Gokhale and has taken 
into account the arguments urged on behalf of the respondent, and it has held that 
the size of the sample selected for the impugned survey cannot be said to introduce 
any infirmity in the survey. The question which we have to decide is whether the 
Industrial Court was right in coming to this conclusion. 

In dealing with this question, it is necessary to refer briefly to the genesis and 
growth of the science of Social Survey. In its broadest sense says the Encyclopaedia 
of the Social Sciences, 


“ a social survey is a first hand investigation analysis and co-ordination of economic sociological 
and other related aspects of a selected community or group. Such a survey may be undertaken pri- 
marily in order to provide material scientifically gathered upon which social theorists may base their 
conclusions; or its chief purpose may be to formulate a programme of amelioration of the conditions 
of life and work of a particular group or community ” l * 3 . 

Wells defines a social survey as a 

“ fact-finding study dealing chiefly with working-class poverty and with the nature and problems 
of the community ” ! : 

As Moser has, however, pointed out, 

“ this definition might have covered the classical community and poverty studies but would hardly 
be adequate, the first part at any rate, to the modern forms of survey ” s . 

The history of social survey in England can be said to have begun with the 
publication of Mayhew’s book “ London Life and the London Poor ” published in 
1851 ; and Booth made a very significant contribution to the scientific development 
of social survey by publishing his book *' Labour and Life of the People of London ” 
(1889-1902). Rowntree followed with his book “ P&verty ; A study of Town 
Life ”. Thereafter, a number of studies have been made by social scientists, and the 
subject of the theory and practice of social survey has been the subject-matter of 
valuable and extensive literature all over the civilized world. During the Fiist 
World War and thereafter, social scientists devoted their attention to the problem 
of family livin studies mainly from the point of view of the impact of price changese 
on consumers’g economic situation. The development of reliable consumci pric 
indices naturally involved the use of weights that would properly reflect the consump- 
tion expenditure of the population. This led to further extension of family living 
studies in different countries and for different periods, mainly to secure information 
on patterns of consumption expenditure. 4 

The Second World War and the conditions that flowed from it made it necessary 
to carry on investigations on a wide range of inquiry relating to all aspects ol living 
conditions, e.g., nutrition, health, education and employment. The whole ques ion 
of family living survey came up for consideration in the Seventh Internationa n- 
fcrence of Labour Statisticians in 1949. This Conference adopted a resolution denn- 
ing the objections of family living studies and setting new Internationa s znar 
as regards the organisation of enquiries and the analysis and presentation o 
results that flowed from it. 4 

In India, a standardised statistical type of family living study was first initiated 
in Bombay in 1921. Such enquiries were also conducted in S holapm in iiuo , , in 
Alimcdabad in 1926 and in some centres in Bihar in 1923. While reviewing 
position of social surveys in India, the Royal Commission on a out 
the great paucity of statistical material in this country for judging . p 

living of the workers and recommended conduct of socio-economi q t j ie 
the type of family living surveys. This report naturally gave . n > p 

1. Encyclopaedia of tlic Social Sciences, Vol. by C £ T abourSur vcy Techniques” issued by 
XIV, edited by Edwin R.A. Scligman, p. ife. 4. Ministry of Labour & 

a. Wells, AiF. ( 1935 ). ThctLocal Social Sur- f ,,0 171-72. 

v cyi n Great Britain, Allen and Unwin, London. (Emp > i PP‘ 

3. “Sun cy Methods in Social Investigation 
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conduct of family budget enquiries. . In all the surveys that followed, sampling ancT 
interviewing techniques were adopted, though, of course, not of a much advanced, 
nature. A statistical analysis of the data collected was also attempted. 1 

The Second World War saw the appointment of the Rau Court of, Enquiry 1 
constituted under the Trade Disputes Act, 1929. One of the recommend at ions mad c 
by the said Court was that the Central Government should take up respon- 
sibility for maintaining up-to -date cost of living index numbers for important areas 
and centres. The Government of India accepted this recommendation and set up a 
special organisation called e the Directorate of Cost of Living Index Numbers’ and 
family budget enquiries among industrial workers were conducted at 28 centres 
during 1944-45 in the course of which 2,700 budgets were collected. A remarkable 
feature of these enquiries was that for the first time in this country, an attempt was 
made to conduct such enquiries simultaneously at a large number of the centres 
under more or less uniform techniques. During the same period, the Labour 
Bureau of the Government of India and some of the Organisations of State Govern- 
ments continued to conduct family budget enquiries from time to time : at specific 
areas or centres, either for deriving .weighting diagrams for consumer price index 
numbers or for collection of data required for fixation of minimum wages. 1 . o’ 

It was in the background of these events that the Second Five Year, Plan made a 
significant recommendation. The Plan said that : — 

“ The existing wage structure in the country comprises in the main, a basic wage and a dearness 
allowance. The latter-component in a majority of cases has relation to cost of living indices at different 
industrial centres.. These indices have not been built up on a uniform basis; some of them arc worked 
out on primary data collected about 20 to 25 years ago and are therefore not a true reflection on the 
present spending habits of workers. Since one of the questions which the wage commission will have, 
to take into account is the demand made by the workers’ organisations for merging a part of dearness 
allowance with the basic wage evolving recommendations for such a merger will not be sufficiently 
scientific if cost of living indices a£ different centres do not have a uniform basis. Steps will therefore 
have to be taken' simultaneously with the Undertaking of a wage census to institute enquiries'. for. the 
revision, of the. present series of cost of living indices at different centres.” ' •: 

It is in pursuance of this recommendation that the impugned survey was made.' \ 

, . Let; us now see on what principles and methods the impugned survey was made. 
It is necessary to begin the discussion of this question with the observation : ' 

‘ “ that the consumer price index number measures nothing but changes in prices as they afFccla 

particular population group ; and so it is really a price index number as distinct from a cost ofhywS 
index number. In fact, these indices used to be termed as cost of living, index numbers in the 
,past, but in order to make their meaning clear it was decided by Government to change the name 
to consumer price index numbers in accordance with international recommendations and growing 
practice in other countries. Most of the State Governments compiling such index numbers -have 
also adopted this usage. 2 .” • ‘ 

This index number is intended to show over a period of time the average percentage 
change in the prices paid by the consumeis belonging to the population group 
proposed to be covered by the index for a fixed list of goods and set vices consumed 
by them. The average percentage charge, measured by the index, is calculated 
month after month with reference to a fixed period. This fixed period is known 
as .the “base period” of the Index ; and since the object of the index is to measure 
the effect of price-changes only, the price-changes have to be determined with re- 
ference to a fixed list of goods and services of consumption which is known as a 
fixed “basket” of goods and services. ' 

.The index does not purport to measure the absolute level of prices but only die 
average percentage change in the prices of a fixed basket of goods and services at 
different periods of time. There are certain preliminary considerations which, <»c 
relevant in the construction of consumer price index numbers. The first considera- 
tion is the purpose which the index is intended to serve ; , and that necessarily involve' 
the definition of the group of consumers to which the index is intended to relate. 
Then it is necessary to determine the consumption level and pat tern of the, popula- 
tion group at a period of time which generally becomes the base-period of the index 

1. “Labour Survey Techniques issued by 2. “A Guide to Consumer Prieelndcx, Nutn 
the Labour Bureau, Ministry of Labour and . bers’’ issued , by the Labour Bureau, 

Employment, pp. 172 - 73 . Labour and Employment^?. 5.' . . . \ 
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numbers. For that purpose, a list of commodities and services has to be made. 
Usually, this list would contain items of food, fuel and light, clothing, and otheis 
items of services, such as barber charges, bus fare, doctor’s fee, etc., have also to be 
selected. It is the combined total of the items of commodities and services that 
constitutes the basket. Then follows a description of the quality of each commodity 
and service through which ' price changes have to be measured. Generally, one 
quality which is popularly consumed by the population group is selected for each 
commodity and service. The importance or weight which has to be attached to 
each commodity or service is also a material factor. For instance, if rice is considered 
to be twice as important as wheat in the consumption pattern, the weight of rice will 
be 2 in relation to 1 of wheat. , 

Having determined the consumption level and the pattein of the population 
group, the next task to attempt is to arrange for the regular collection of price data 
for the various qualities of commodities and services which enter the basket. With 
this material, the consumer price index has to be compiled from month to month 
-subsequent to the base period. That, shortly stated, is the nature of the preliminary 
considerations which have to be borne in mind while constructing the consumer 
price index numbers. 

We have just noticed the theory of weights on which weighting diagrams arc 
prepared. Weights are intended to indicate the importance attached to the 
percentage changes in the prices paid by consumers for different items (commodities 
and services) of consumption. Accordingly, each item in the index is given, what 
is called in technical language, a “ weight ” to represent the relative importance of 
the price change recorded for that item. This weight means nothing more than 
the percentage' of expenditure on each item of goods and services in relation to the 
total expenditure. It will thus be seen that the main basis for determining the 
weights of respective commodities and services is the investigation of the family 
budget ; and that emphasises the importance and significance of a proper investiga- 
tion. During the course or investigation, data are collected on all items on which 
money has been defrayed by families ; but only such items as involve consumption 
expenditure are included in the average budget. Even so, it is only selected items 
which find a place in the index calculations, because it is obviously neither practicable 
nor necessary to include all items featuring in the average budget. Since only a 
sample of items from each group is included in the index, it becomes necessary to 
enquire as to what happens to other items featuring in the average budget but not 
included in the index . Their weights are added or distributed to the items included 
in the index, so that the total expenditure of the average budget is fully taken into 
account in the weights adopted for the index. Thi. process is known as “imputation” 
of weights. Besides the weights the other set of primary data which enter into the 
compilation of a series of consumer price index numbers are the prices ; and that 
emphasises the importance of collecting material data in respect of prices. The 
Investigator, therefore, has to bear in mind all the relevant factors that ultimately 
go to ibe construction of the index, and has to carry on his investigation ’n a proper 
and scientific way. 

Having thus briefly reviewed the theoretical aspects of the factors that govern 
the construction of consumer price index numbers, let us now proceed to see how 
the impugned inquiry was in fact held. The material evidence which, will assist 
us in this part of our inquiry is fund.' lied by the Report on Family Living Survey 
among Industrial Workers at Ahmedabad, 1958-59. From this report it appears 
that the organisation of the survey was based on the co-operation of several 
institutions. The survey was sponsored by the Labour Bureau, Ministry of Labour 
and Employment, Government of India ; and its technical detail.- were worked out 
under the guidance of a Technical Advisory Committee on Cost of Lwing Index 
Numbers consisting of the rcpicsentstivcs of the Ministries of Labour and Employ- 
ment, Food and Agriculture, Finance, Planning Commission, the National Sample 
Survey Directorate, the Department of Statistics (C.S.O.), the Indian Statistical 
Institute and the Reserve Bank of India. The field work was entrusted to the 
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Directorate of. National Sample' Survey, and processing and tabulation of data 
collected in Schedule ‘A’ (Family Budget) to the Indian. Statistical Institute,'; 
Calcutta.. The tabulation of data collected in Schedule .‘B s which dealt with 
Level of Living was . done in the Labour Bureau. It was a multi-purpose survey 
and so, the investigation conducted under it covered, both the Family Budget, and! 
the Level of Living. Ultimate analysis of the data, publication of reports on the 
results of the surveys and construction and maintenance of new series of consumer 
, price index numbers were the responsibilities of the Labour Bureau. 

The first thing that the Organisation did was to define a "working class 
family”, because this definition determined the size of the universe. A working 
class family which was the basic unit of the survey, was defined in teims of sociologi- 
cal and economic considerations as consisting of persons : ‘ 

« (f) generally related by blood and marriage or adoption ; , . .; 

(if) usually living together and/or served from the same kitchen ; and 
(m) pooling a major part of their income and/or depending on a common pool of income for a 
major part of their expenditure. ■ • a ' 

Then followed the delimitation of area. The geographical area to be covered f 
durine: the survey was decided in consultation with local organisatic ns both official T 
a nffirnl At the Ahmedabad centre, 46 localities were selected for the: 1 
nurnnse of the survey ; they consisted of 16 Chawls, 21 Labour Colonies (Housing 
Srietiesl and 9 Villages. Before settling the ultimate units of the family' living, ; 

the families, two types of sampling methods were adopted ; they were 4 
survey, 2., and the pay-roll sampling. The sample size for a. centre 

t,hC VWrmined onthe basis of the number of industrial workers, the type of sampling ; 
Swed T work-load manageable by an Investigator and the required precision ; 
followed, derived from Schedule ‘A’ for consumer price index numbers, 

of weights _ Alimedabad was 720 families to be canvassed for Schedule ‘A’. 
Tj ie f sc hcduleS ■ finally collected and tabulated was 722 for Schedule 

"SSolaSS drawn Tor Schedules ■ A ■ and ■ B ' were, however, miltu* 
A • . , ■ canvassing for both the schedules from the same sampled families - 

exclusive, because canva^ngbotn tQ ^ InvestJgators and the informants. The ; 

would hav - etaffffered over a period of 12 months evenly so as to eliminate', 
whole samp . t Q „ the consumption pattern. The selection of sample was 
the seasona j n the first stage, the chawls within each of the wards were , 

done in two , S , j , g 0 f about 150 households each and these blocks along with, 
grouped to or • ; ng societies) were grouped to form clusters of about 450 
tlie labour co each cluster had blocks from different wards. From the 

households eac j villages, 4 independent simple systematic samples of 12 

not- these clusters anu. v & > f u/a J.i,„ r - 


list of these clusters 

clusters or vi ‘ g g assigned to a particular month for enquiry by a random 

for an i?‘; s liow the first stage was arranged, 
process. ; inat 

' Aij ■ -a ct-urp- unit for selection was a working class family. Each month, 

: The secon _ < g t p e f am ilies in the cluster allotted to that month &>' 
iheJnvcstig , c Iass : fied them as working class families and otheis. While, 
*P was also collected on the family size, the expenditure class to 
wh'ch’it belonged and the State of origin of the head of the family. Tlu f 
niafion was utilised to arrange the working class families in the cluster, first by 1 N? jj. 
sTze and within these classes by expenditure class and within these by the : State i oJ 
oSin A sample systematic sample of 20 woiking class families was dr av vn o* 
th f an-anged fist. Every fourth .family m this sample rs -ntacted for fdlmfo. 


list. Every iourtn tamny m uns sample was contacted for fi 
Schedule ” B 5 (on Level of Living) and the remaining tliree were for. Schedule 
fon Family Budget). That is the nature of the procedure adopted m selecting 
... miner S17.C of the Sample.. *hC _ , 


^ dc^riii S/iSc of "he 135 


survey was designed to cover a pen' u » ** Tt .u lcmq The method 


survey 
centre 

of sur\v. ; , — . . . . . 

gator adopted covered a 



I] , miLlov/neRs' assn. v. textile labour assn. ( Gajcnctragadkar , C. j.). 377 

:ould not be had without explaining the significance of the questions to the persons 
:onccrned. _ t * 


. population of Ahmedabad is about 1 1.5 lakhs. The working class popula- 
lon in Ahmedabad was reported to be concentrated in 13 localities. The markets 
iredominantly patronised by the working class population in Ahmedabad were 6 
md it is these markets that were selected for the collection of retail prices for the 
lew series of consumer price index number for Ahmedabad centre. 

This summary of the Report gives us a broad idea as to the manner in which and 
the method by which the investigation was made which ultimately led to the construc- 
tion of the consumer price index number. 

Reverting then to the objections raised by the appellants that the size of the 
sample was inadequate and the methods of investigation was inappropriate, can 
it be said that the Industrial Court was in error it. holding that these objections 
were not valid? In dealing with this question, it is necessary to bear in mind 
that the size of the sample has to be determined in the light of the permissible margin 
of error in the resulting series of consumer price index numbers. As Dr. Basu has 
observed “ In our country, this permissible margin of error in the index has been 
bioadly set at 2 per cent” 1 ; and that is not contradicted by the opinion of any 
other Expert. The sample of consuming units has to be selected by the application 
of scientific sampling techniques, and there is no doubt whatever that during the 
last 40 years, this branch of human knowledge has made remarkable progress. 
The optimum sample design is now worked out by competent statisticians in the 
light of the available material and requirements in each case, and as Dr. B^su has 
observed, “ the desired data are secured at minimun cost and at an evaluation of 
sampling errors in the est ; mated data obtained from the survey.” It is the quality 
of the survey that is more important, not so much the size of the sample or the 
number of families with whom investigation was made. 

On the question about the adequacy of the sample size selected for investigation 
on the present occasion, it would be material to refer to the opinion expressed by 
Moser on this subject. Says Moser ; — 

“ Most people who are unfamiliar with sampling probably over-rate the importance of sample 
size as such, taking the view that “ as long as the sample is big enough, or a large enough proportion 
of the population is included, all will be well.’ The iallacy in this is clear as soon as one looks at any 
standard error formula, say (51) on page 61 above. If the population is large, the finite population 
correction N — n/N — I practically vanishes and the precision oi the sample result is seen to depend on 
N, the size of the sample, not on n/N, the proportion of the population included in the sample. Only 
if die sample represents relatively high proportion of the population (say, 10 per cent, or more) need 
the population size enter into the estimate of the standard error.”. - 

Mr, K.olah for the appellants has not cited before us the opinion of any Expert to 
he contrary. 

Considering the question from a commonsense point of view, it seems to us 
reasonable to hold that if the quality of investigation has improved, and the method 
f working out the sample survey has made very great progress, then it would not be 
orrcct to say that because the size of the sample in the present case was smaller 
s compared to the size of the sample taken in 1926-27, the inadequacy of the size 
n the subsequent occasion introduces an infirmity in the investigation itself. That 
i the view which the Industrial Court has taken, and we see no reason to differ from 


At this stage, it would be interesting to corsidcr the comparative contents of 
lie basket as it was devised in the two respective enquiries, me held in 1926-27, and 
itc other in 1958-59. Th.' formei enquiry reflects the consumption pattern of 
!\e working class as it existed in 1926. The index number then devise was composed 
F five groups, viz., (1) Food, (2) Fuel and Lighting, (3) Clothing, (4) House rent, 

l. A Basu on “ Consumer Price Index”, 2. C.A. Moser on" Survey Mo 
p. 54-55. Investigation ”, p. 1 15, para 3. 
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an j l i Miscellaneous. The food group in its turn consisted of 16 items : the fuel 
and lighting group of 4 items ; the clothing group of 7 items; the house rent group 
of the item of house rent ; and the miscellaneous group oflwo items, viz., bidis and 
soap.. Thus, in all, 30 items were included. These items represent 82.82 per cent.’ 
of the average monthly expenditure, and they were respectively assigned 58, 7, 10, 

1 2 and 4 weights which together aggregate 91. At the time of this enquiry, the 
items included in the investigation totalled, 49 ; out of them, 30 were priced and 19 
were unpriced ; and in respect of the latter, the method of imputation was adopted. 
This series was prepared after collecting the budgets of 985 families when the estimat- 
ed population of the City of Ahmedabad was 2,90,000. 

The new series is based on the enquiry into 722 working class families conducted 
in 1958-59 when the unal population of the city was about 11 lakhs. The total : 
working class families at this time were estimated to be 51.5 thousand ; and so, the 
percentage of the sample size in relation to the universe of the working class families :■ 
would come to about 1.4 and not less than .5 as appears to have been assumed by 
Mr. Gokhalc. The weighting diagram for the new series is' based on 110 articles . 
divided in to the main groups offoed, fuel and lighting, housing, clothing, and miscel- 
laneous. The important groups in this erquiry carried respectively the weights 
of 64.41, 6.22, 5.05, 9.08, and 15.24 which aggregate to 100. Tim total number 
of items included in the basket was 239. Of these, 89 were priced items and 150 
unpriced, and in respect of the latter, the method of imputation was adopted. 1 It 
is true that in the new series, the unpriced items are considerably more than in the 
earlier one; but it must be remembered that it is not so much the number of items 
that makes the difference, but the percentage of expenditure on unpriced items to 
priced items. The total expenditure of all items in the 1926-27 enquiry was Rs. 36.01 
of which Rs. 32.35 was the expenditure on priced items and Rs. 3.66 was the 
expenditure on non-priced items. In terms of percentage, the expenditure on priced 
items to total expenditure was 89.8 per ccct. and expenditure on non-priccd items 
to total expenditure was 10.2 per cent. In the latter enquiry of 1958-59, the total 
expenditure on all items was Rs. 139.06. Of this, Rs. 124 91 was the expenditure 
on priced items and Rs. 14.15 was the expenditure on non-priced items. In terms., 
of percentage, the first expenditure was 89.8 per cent, and the second is 10.2 per 
cent. Thus, it is clear that the expenditure on unpriced items in the present cnguiry 
is not larger than, in the former enquiry at all. The fact that tlie components ot 
the -basket have considerably increased, cannot be a matter of surprise, because 
with the growth of Indian economy and the change in the standard of living of 
citizens, the requffements of the working class have also, increased and the compo- 
nents of the basket which was devised in 1926-27 have now become complete^ 
obsolete. . It is in the light of this position that we have to consider whether (lie . 
appellants are justified in contending that the inadequacy of the size of the sample 
vitiates the enquiry. In our opinion, the answer to this question must be again 5 
the . appellants. ' . 

The next question to consider is whether the interview method is unscientific- .- 
and its adoption makes the enquiry itself defective and unreliable. In dealing 
with this question again, it is necessary to remember that the interview .rncthou 
itself has made very great progress since 1926. The task of investigation is uj/ 5 ® 
sense merely mechanical ; it is a constructive task, the efficient discharge of whicf 1 
requires a well-trained Investigator. As Moser observes, the - Investigators - 
expected to ask all the applicable questions; to ask them in the order gwen an ... 
with no more elucidation and probing than is explicitly allowed; and' tom?- 
no unauthorised variations in the working (p. 188). Interviewers, according 
Moser, are not machines. Their voices, manner, pronunciations and inflect! > r , 
differ as much as their looks, and no amount of instruction will bring about comp c- 
uniformity in, technique ; and so interviewers have to be properly educated . 

task of putting questions to the families interviewed. What is true -about as.-u ft 
questions, is also true about recording the answers. “ The rccording.of ansucuo.-. 
says Moser, " would seem a simple enough task and one which interviewers JUfe : 
be expected to perform with accuracy.” But he adds that v v/2 
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“ the task of interviewers is a fairly tiring one. With random sampling the interviewer may 
have travelled and walked a good way before getting to the respondent. He has to go through what 
is often a lengthy and always a somewhat repetitive operation ” (p. 190 ) ; 

and that makes the task of recording answers also important. The Interviewers 
arc, therefore, appointed after selection, and it is now realized that their work 
is not at all mechanical and cannot be compared to the woik of Investigators who 
collect data at the time of population census. The Investigator must take interest 
in the task that he has undertaken, must be accurate in asking questions and record- 
ing answers, must show an equitable temper in meeting the persons interviewed 
and must, above all, be a man of education who understands the significance of 
sampling survey and the purpose which it is intended to serve. 

It is true that in England, the method of supplying account-books to the families 
is adopted. Under this method, the families are expected to fill in every detail 
in the account-book, and the cost of living is complied from exact and correct 
information given by the persons who keep regular accounts according to the direc- 
tions issued. But on the other hand, in countries like Canada and the United States 
the method of interview is preferred to that of the account-books. It seems that 
accordmg to Moser, the method of mail questionnaire, which corresponds in a sense 
with the method of account-books, suffers from several infirmities ; and so, he seems 
to prefer the method of interview, provided, of course, this method is scientifically 
and efficiently adopted. n 

In our country where a majority of working class population st'll suffers from 
illiteracy, the method of interview is obviously indicated. It would be impi acticable 
to suggest that a written questionnaire should be supplied to the members of the 
working class or account-books should be given to them in the expectation that 
they would furnish answers in return. Having regard to this special feature of 
the life of the working class as it obtains in oUr country today, the method of interview 
is the only method which can be adopted. Besides, as we have just indicated, even 
on the merits, expert opinion seems to suggest that if the interview method is properly 
adopted, it gives better results than the alternative method of account-books. There- 
fore, we are satisfied that tire Industrial Court was right in rejecting the appellants’ 
contention that the impugned survey and the index constructed as a result of it, 
suffer from the infirmity that investigation was conducted in this survey by the 
interview method. 

That takes Us to the question about the propriety of tire linking factor which 
has been upheld by the Industrial Court. We have already noticed that the Govern- 
ment of Gujarat has adopted the linking factor at 3.17, and the Industrial' Court 
has taken the view that no case has been made out by the appellants to interfere 
with the Said decision of the Government of Gujarat. Mr. Kolah contended that 
if a linking factor has to be adopted, it would be more rational and scientific to 
watch the behaviour of prices for two or three years and then devise a factor on the 
average rise in prices during the period in question. 

Mr. Vasavada, on the other hand, seriously disputed the correctness of 
Mr. Koiah’s contention. As this case was being argued on the 24th March, 1965, 
the parties suggested that the question about the piopcr pioccdurc to be followed 
in determining the linking factor in such cases was a very important question and 
that it would be better if we hear the views of Associations or bodies which would 
be interested in a piopcr solution of this problem. That is why on the said date 
we adjourned the hearing ot the appeals to enable such intereS'.ed parties to appear 
before us. The parties furnished a list of sixteen institutions or bodies \\hich ? 
according to them, would be interested in assisting us with arguments on tins issue. 
On 2nd April 1965, a letter of request was accordingly sent to these bodies indicating 
to them the nature ofthe question on which we wanted their assistance. In response 
to the said letter, onlv four bodies have appeared ; they arc . Ihc All-India 
Organisation of Industrial Employers ; the All-Ind a Manufacturers Organisation , 
the Millowncrs’ Association, Bombay, and the Indian National Trade Uni’ • 
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Congress The first three bodies appear broadly to support the appellants’ r- 
whcreas the fourth body has resisted the appellants’ contention that the Govern-} 
xnent of Gujarat was in error in adopting the linking factor at 3.17. 

The appeals were then set down for hearing before us on the 2nd August,'. 1965, 
and we indicated to the parties that having regard to the unsatisfactory response 
which our letter of request had received, we did not think it would be appropriate 
that wc should proceed to decide the larger issue raised by Mr. Kolah as to what ; 
would be a rational and satisfatory method of evolving a linking factor. The 
Indian National Trade Union Congress in its affidavit has urged that the method 
of link'ng of the new scries with the old by the simple arithmetical ratio at the base ' 
period is universally accepted. It appears that the employers and the employees 
are not able to take a consistent stand on this issue and their approach apparently 
differs from region to region and industry to industry, because considerations of 
expediency and self-interest do not seem to dictate ?. uniform common approach 
to be adopted in the present case. Besides, the issue is of a very technical chatactcr 
and any decision of this Court on such an issue of principle is likely to affect several 
industries in this country. We have, therefore, decided not. to embark upon a gcncia! 
enquiry on this point. Our decision will be confined to the material placed before 
the Industrial Court in the present proceedings, and ■ we will merely examine Mr. , 
Kolah’s contention that the view taken by the Industrial Court is not correct. That 
is why we wish to make it clear that our present decision should not be taken to be 
of any general significance and should be confined to the facts of this case. If it .. 
is thought necessary or desirable by the employers and the employees that. this 
question should be scientifically examined and determined in a general, way,, 
it would be appropriate for them to move the Government to appoint a special body , 
of experts to deal with it. ^ . . • • . ; 

Reverting then to the narrow question as to whether the appellants are justified . 
in attacking the finding of the Industrial Court on this issue, let us mention a few f 
relevant facts and considerations. We have already noticed that at the request ol 
the Government of India, the Government of Gujarat discontinued the publication, 
of the State series of the consumer price index ; and so, it became necessary for the 
said Government to secure the advice of an Expert Committee , as to how the nevi. / 
scries of consumer price index for Ahmedabad should be linked with State series 
after making such adjustments therein as may be found necessary. The Expcn 
Committee dealt with this problem of arriving at the linking factor, so that when the 
new series is adopted and the State series is discontinued, the dearness allowance 
on the present scale can be computed even on the basis of the new series. T*j c . . 
Government of India, had, in this connection, indicated that 2.98 is 
appropriate linking factor. This figure had been reached by taking the anneal 
average of the monthly index number of the State series for the year-1960 which then 
stood at 298. The figure of the base year 1960 was obviously 100. The linking 
factor of 2.98 was deduced by dividing 298 by 100. In doing so, however,- the qitcs- 
tion about making necessary adjustments in the index numbers of the ; State an 
ol the new series had not been considered. This question was considered' oy. 
the Dcsai Expeit Committee, and it held that the linking factor should' be 3.1/ ® • 
against 2.98 per point in the new series as was worked out without correcting. « lC 
senes. In other words, the Dcsai Committee suggested as a linking factor a in 
arithmetical ratio of 3.17. 


A similar question was referred by the Government, of Maharashtra to the .. 

Lakdawala Expert Committee, and the said Committee was inclined to take the 
same view. It no doubt observed that 

r j? sp ‘ l ? °f die fact a Unking on the basis of a simple ratio corrects a series only in 

d r '™" s,ons l vc recommend tins course because we are of opinion that such a correction * a0 
quate for the requirements of our terms of reference and in any case the only correction that \vc . 
meaningfully carry out. 1 

It would thus be seen that in accepting the linking factor af 3.17 the Government of ' 
Gujarat has adopted the conclusion of the Des'ai Expert Committee. . , ; ,/ V: 
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The question which arises is whether in upholding this view, the Industrial Court 
has committed any error. As the Industrial Court has observed, two possibilities 
presented themselves in attacking this problem. One was to work out an entirely 
new scale of basic wages founded not on the pre-war level of 1 939, but on the cost of 
iving of 1960 as the base year of the new series and to award dearness allowance 
hereafter. The Industrial Court thought that to adopt this course may conceivably 
:reate a large number of problems which do not exist at present and-in fact, it may 
end to destroy industrial peace. The Industrial Court thought that such a course 
night even be outside its terms of reference. Even so, in its opinion, the result which 
.vould be achieved by adopting this course may not in the end be very different. 
The other course is to link the State series with the new series to maintain continuity. 
It is this latter alternative which has been adopted by the Government of Gujarat 
and die Industrial Court has approved of the said course. We are not satisfied that 
the conclusion thus recorded by the Industrial Court is shown to be erroneous. 

_ As we have just indicated, the problem is a 'technical problem and it can be 
decided only in the light of the opinion which experts may form on examining all 
the aspects pertaining to the problem and after taking into account all the pros and 
cons which may be put before them by the respective interested parties. The stand 
which the parties may take in regard to this controversy would differ according as 
the change in the cost .f living index in the respective Spates may help their Interest 
one way or the other. That explains why there is no unanimity in the approach 
adopted by the different parties. This is made clear by the contentions raised by 
the respective parties before the Lakdawala Expert Committee. 

There is no doubt that on the material as it stands, it would be unreasonable, 
inexpedient and in fact impossible f.r this Court to attempt to resolve this contro- 
versy on the basis of the larger issue of law raised by Mr. Kolah before us. The deci- 
sion of that question must, therefore, be left to a Committee cf experts if and when it 
is appointed. Meanwhile this question will have to be dealt with an on ad hoc 
basis in each industry, taking into account the particular facts and circumstances of 
each case. 

Looking at the question from this narrow point of view, wc do not think the 
appellants have placed before the Industrial Court any material to justify their conten- 
tion that for determining a linking factor, the behaviour of prices for two or three 
years during the relevant peried should and can be studied. In fact, Mr. Vasavada’s 
contention is that a study of the behaviour of prices for such a period and dcduc'-rg 
the average therefrom would be inconsistent with the notion of evolvirg a link’ng 
factor. He contends that we have to take one year by reference to which this pio- 
blem must be ’-esolved. We express no opinion on this part of the controvcisy 
between the parties. In fact, the Award under appeal shows that the argument which 
Mr. Kolah has urged before us was i ot placed in this form, anci in any case does 
not appear to have been pressed, before rhe Industrial Court. Even assuming that it 
would have been open to the Industrial Court to consider this larger issue under 
the terms of its reference, we do not see how the Industrial Court could have 
attempted to solve the problem s.tisfactorily on the material placed before it. 
Therefore, we cannot accept Mr. Kolah’s argument that the Industrial Court was 
not justified in upholding the decision of the Government of Gujarat that the 
linking factor should be taken at 3.17. 

v The last question to consider is whether the Industrial Court was right in coming 
to the conclusion that the additional burden which its award would impose upon the 
appellants would not be beyond their finam ial capacity. In dealing with this ques- 
tion, there are two general considerations which cannot be ignored. The first 
consideration is that the task of constructing a wage structure of industrial employees 
is a very responsible task and it presents several difficult and delicate problems. 
The claim of the employees for a fair and higher wage is undoubtedly based on the 
concept of social justice, and it inevitably plays a major part in the construction of 
a wage structure. There can be little doubt that if the employees arc paid a better 
Wage which would enable them to live in fair comfort and discharge their obligations 
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to, the ^members/ of thcir%milies in, a. reasonable way,. they would be' cncouraecd 
to work wholeheartedly am their work would show appreciable increase in efficiency. 

On the other" hand/m trying’ to recognise and give effect tn the 



cation must always^ake into account the problem of the additional burden which • 
such wage structure would impose upon the employer and ask itself whether the 
employer can reasonably be called upon to bear such burden. The .problem of 
constructing a wage structue must be tackled on the basis that such wage stmeture 
should not be changed from time to time. It is a long-range plan ; and so, in dealing 
with this problem, the financial position of the employer miist be carefully 
examined. What lias been the progress of the industry in question j what arc the 
prospects of the industry in future ; has the industry been making profits ; and if 
yes, what is the extent of profits ; what is the nature of demand which the industry . 
expects to secure ; what would be the extent of the burden and its gradual increase 
which the employer may have to face ? These and similar .other considerations 
have to be carefully weighed before a proper wage structure can be reasonably 
constructed by industrial adjudication, vide Express Newspapers (Private) Ltd. end 
another v. Union of India and others 1 . Unusual profit made by the industry for a single. 


year as a result of adventitious circumstances, or unusual loss incurred by it for similar 

to play a major role in the calculations which industrial 


reasons, should not be allowed to play a major i,_ _ 

adjudication would make in regard to the construction of a wage structure. ^ A 
broad and overall view of the financial position of the employer must .be taken into 
account and attempt should always belmade to reconcile the natural and just daiins 
of the employees for a fair and higher wage with the capacity ol the employer to 
pay it ; and in determining such capacity, allowance must be made for a legitimate 
desire of the employer to make a reasonable profit. In this connection, it may atm 
be permissible to take into account the extent of the rise in price structure .waci 


may result from the fixation of a wage structure, and the reasonableness 10H ic 
1 .1 i,.7 r_~ : do rmnirnw. That IS 


additional burden which may thereby be imposed upon the consumer, 
one aspect of the matter which is relevant. 


The other aspect of the matter which cannot be ignored is that if a fair wage 
structure is constructed by industrial adjudication, and in course of time, experience 


shows that the employer cannot bear the burden of such wage structure, 


adjudication can, and in a proper case should, revise the wage structure, 
such revision may result in the reduction of the wages paid to the employees, 
true that normally, once a wage structure is fixed, employees are reluctant to ac 
reduction in the content of their wage packet ; but like all major problems associa 
with industrial adjudication, the decision of this problem must also be based on ^ 
major consideration that the conflicting claims of labour and capital must 0 ° ‘ 
monised on a reasonable basis ; and so, if it appears that the employer ca 
really bear the burden of the increasing wage bill, industrial adjudication, on p 
ciple, cannot refuse to examine the employer’s case and should not hesitate H ^ 
him relief if it is satisfied that if such relief is not given, the employer u ar ; 5C - 
close down his business. It is Unlikely that such situation would frequen Y 
but, on principle, if such situations arise, a claim by the employer for the re 
of the wage structure cannot be rejected summarily. . 


This principle, however, does not apply to cases where The wages ^ ^ 


employees.are.no better than the basic minimum wage, t be oP en 

pays to his employees is just the basic subsistence wage, then it would no . ( ^; 
fhia fA ffldf" Pirffn snrb a.wat fp is Ticvond his paying y 1 ‘ , , ■ 


to the employer to contend that even such a wage is beyond his paying .^P 
Industrial adjudication has consistently recognised and enforced the P» nC ;‘P^ ( 


that 


consistently recognised ana cniww-u y --- - » . (fCS 
social justice requires that an-industrial employer must be, able to pay n lS C J, y 0 

J - - * - 1 - - i t, Tvunrmlirn' 


a wage structure which can be reasonably regarded as basic minimum^ 
employer can be allowed to pay his employees wages w hich are oeio 

~ OB..-V 


J. 


(1958) S.C.J, 113 : (1961) I L.L.J. 339 : (*95 8 ) S.G.R. « t A.I;R. i95 8 SlC ’ 5 ' • 
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minimum or the subsistence wage. It is well-known that in certain industries, 
minimum wages are fixed by the statute. Even where minimum wages are not 
fixed by statuLe, industrial adjudication can easily determine whether in a given 
case, the wage paid is basic minimum or not. In either case, where the wage answers 
the description of the basic minimum or subsistence wage, it has to be paid by the 
employer ; and if he cannqt afford to pay it, he would not be justified in carrying 
on his industry, vide Crown Aluminium Works v. Their Workmen 1 . That is the second 
consideration which has to be borne in mind in dealing with the point raised by the 
appellants about their incapacity to bear the burden. 

We have thought it necessary to refer to these two theoretical considerations 
at this stage, because if they are borne in mind, we get a proper perspective of the 
problem raised by the appellants’ contention as to their financial capacity. In the 
present proceedings, the Industrial Court is not constructing any wage structure for 
the first time, nor is it dealing with the question of determining the quantum or the 
sliding scale of the dearness allowance to be paid to the textile employees at 
Ahmedabad. These matters have been considered in the past on several occasions 
and they are governed by consent awards passed between the parties. It is because 
of the new survey made in 1958-59 and the consequent change in the construction 
of the consumer price index made by the series published by the Government of 
Gujarat that the picsent dispute has arisen ; and so, while dealing with the appel- 
lants’ contention, it would be pertinent to enquire whether the appellants show that 
a case has been made out for reduction s > f the wages paid to the employees. It is 
of course, true that the wages paid to the textile employees at Ahmedabad cannot 
be regarded as subsistence wages or bare minimum wages ; and so, it would not be 
open to the respondent to contend that the appellants must pay the said wages 
whether they can afford to pay them or not. If it is shown that the appellants can- 
not bear the burden and that the implementation of the award would inevitably 
have extremely prejudicial effect upon the continued existence of the textile indus- 
try itself, we would be justified in revising the scale of dearness allowance. But, as 
wc have just indicated, such a plea can succeed only if it is shown satisfactorily that 
the burden cannot truly and really be borne by the textile industry at Ahmedabad. 
That is the proper approach to adopt in dealing with this problem ; and the award 
under appeal shows that the Industrial Court did approach the problem in a proper 
way. 

In support of their contention that the textile industry at Ahmedabad cannot 
bear the burden which would be imposed by the award, the appellants examined 
Mr. Chokshi. Mr. Chokshi is a Chartered Accountant and a senior partner in 
the firm of Messrs. C.C. Chokshi and Co. He has been practising as a Chartered 
Accountant for about 24 years. He was a member of the Council of the Institute 
of Chartered Accountants for 8 years and its President for one year. It appears that 
the appellant Association sent to him five statements and asked for his opinion on the 
financial position of the textile industry at Ahmedabad. Mr. Chokshi first filed 
an affidavit, in which he set out his opinions and then gave oral evidence. In his 
affidavit, Mr. Chokshi referred to the respective statements on which his opinion 
was based and he stated that the financial position of the textile industry at 
Ahmedabad was, on the whole, not very satisfactory. 

In appreciating the evidence given by Mr. Chokshi, it would, therefore be 
material to indicate the nature of the statements on which his opinion was based. 
The first statement shows the depreciation, development rebate, and increase in 
gross block per year of the Ahmedabad Cotton Textile Mill Industry for the years 
1945 to 1963. The statement indicates that all these items have increased n on j 
year to year ; depreciation was Rs. 0.83 crore in 1945 and it rose to Rs. 6.6 C10 %k 
in 1963 ; development rebate was Rs. 0.05 crore in 1954 and it became ks . 
crores in 1963 : gross block rose from Rs. 20.25 crorcs m 1945 o ■ 
crorcs in 1963 ; and increase in gross block per year for the same years wa 
and Rs, 9.77 crorcs. ~ * 

1. (i958) S.G.J. 209 : (1958) M.L.J. (Grl.) A.I.R. i958 S.C. 30. 

109 1(1958) S.C.R. 651 ; (x958) 1 L.L.J. 1 : 



THE SUPREME COURT JOURNAL. - ; v; ; T£1967 /| 

, The second statement shows the net worth arid borrowings of the said industry 
during the same period. The emphasis in this statement was on the ever-increasing 
borrowings. In 1945, the borrowings, consisting of secured and unsecured loans 
and other deposits, were of the order of Rs. 9.58 cr«res, whereas in 1963, they rose 
to Rs. 47.76 crores. The third statement shows the working capital and borrowings 
for the period in question. The fourth statement shows profits, after tax as per- 
centage of net worth of the said industry for the same period! This statement refers 
to profits before tax, loss, tax provision, profits after tax, net worth, and tlie last 
column gives profits after tax and indicates percentage of net worth. It is the last 
column on which Mr. Chokshi relied when he -gave his opinion that the financial 
position of the Ahmedabad textile industry was not very satisfactory. Whereas 
in 1945, tire percentage of profits to net worth was 13.4 per cent., in 1963 it was 3.3 
per cent. The last statement shows that dividends as percentage of net worth in 
different industries. It covers the period between 1951 and 1962. This statement 
shows that the dividends paid by the industry in question are comparatively on the 
low side. Dividends paid by 1 2 industries are shown in this statement, and it would 
be right to say that the textile industry has not been paying dividends which can 
be said to be very high in comparison to the dividends paid by other industries, , 


On the other hand, the respondent has filed several statements showing that the 
financial position of the appellants has been consistently good, and the fear that the 
appellants would not be able to bear the burden is entirely unjustified. Annexure II 
filed by the respondent along with its statement shows the percentage of wages 
to total income in Ahmedabad Cotton Textile Industry from 1939 to 1962. This 
percentage was 26 in 1939 and is 24 both in 1961 and 1962 ; for the intervening 
period, it has risen to 28 in 1949 and fallen to 20 in 1943. Annexure III gives the 
statement showing the growth of paid-up capital by cash in' the said industry Iot 
the same period. In 1939, the paid-up capital by cash was 407 lakhs, whereas in 
1962 it was 770 lakhs. Annexure IV shows the growth of total paid-up capita 
including bonus shares for the same period. This statement 'shows a -remark?, 
growth of total paid-up capital in this manner. In 1939, the total paid-up C ^P* ri 
was 442 lakhs, whereas in 1962 it has reached the magnitude of 2,129 lakhs. *’ r 
1950 onwards, this category of capital has been consistently rising. Annexure 
shows the value of gross block for the same period. In 1939, it w r as 1915 z ,} * 
whereas in 1962 it rose, to 9,34 1 lakhs. Annexure VI shows the amount of Dcprcci 
tion Fund including Development Rebate ; in 1939 it" was 745 lakhs, whereas i 
1962 it was 5,643 lakhs. Annexure VII shows the amount of Reserves exc u * » 
Depreciation Fund and Liability' Funds ; in 1939 they were 360 lakhs, "’>> 
1962 they were 2,518 lakhs. Froni Annexure VIII we gather that the amo n 
Gross Profit including the Managing Agents’ commission . and depreciation * ' - 
Rs. 159 lakhs in 1939, and it was Rs. 1,860- lakhs in 1961. arid Rs. 1,296 
1962. Incidentally, if is the figure of gross profit which is more important, fee- ^ 
it is not .disputed that wages payable to the employees are . a first charge, an 
other liabilities lake their place after the wages'. There are three other Annex 
filed by the respondent, but it is unnecessary to refer to them. 


- The main comment which falls to be made on. the opinion expressed > . ' 

Chokshi is that.he has looked at the problem merely from the investor’s point o v / 
In fact, he fairly stated that he had made his analysis from the point of view 9 ‘ 
investor. That explains why Air. Chokshi took the view that absolute figutf ^ 
mere gross profit or net profit from year to year wvuld be misleading. He cb n 
agree that most of the textile mills in Ahmedabad are at present undcr-capita^s • 
He conceded that in dealing with the, problem of expanding business and mcrcasig 
the. wage bill, one of two methods can be adopted by the industry ; the inctus 
can increase the capital or.bofrow money. Very often, said Mr. 1 Chokshi, borrowing 


is preferred to the increase of capital in certain market conditions. He was 
certain whether borrowings had been resorted to by the textile industry for u lC P . 
pose of expansion. In dealing with the problem of the financial capacity oi 
appellants to bear the burden, it would, be. inappropriate to rely solely upon 
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''approach which an investor would adopt in such a case,* and so, we are not prepared 
•' s to hold thatithe Industrial Court was in error in not accepting Mr. Chokshi’s estimate 
' about the financial position of the textile industry at Ahmtdabad. 

’ Mr. Kolah for the appellants has strongly relied upon certain statements made 
' in the Reserve Bank of India Bulletin issued in July, 1964, in support of his argu- 
' ment that the financial position of the appellants was not satisfactory. Dealing 
! with the position of the Cotton Textile Industry during the period under review 
\ the Bulletin says that cotton textiles recorded a steep fall of Rs. 1 7.0 crores in net 
‘ profits as against a rise of Rs. 2.1 crores in the previous year. Applying the profita- 
; bility ratio, the Bulletin goes on to say that cotton textiles, amongst others, showed 
( declines in profitability. This test in evolved by the ratio of gross profits to sales, 
, and the return on capital, as measured by the ratio of gioss piofits to total capital 
employed. According to the Bulletin, the decline in the return on shareholders’ 
, equity (ratio of profits after tax to net worth) was substantial in the case of cotton 
textiles along with other named industries. Table 4 in the Bulletin gives a comparative 
, l statement of the profitability ratio, industry-wise, in 1960-61, 1963-62 and 1962-63. 

. It is arranged in five columns which deal respectively with gross profits as percentage 
I of sales, gross profits as percentage of total capital employed, profits after tax as 
' percentage of net worth, dividends as percentage of net worth, and dividends as 
‘ percentage of paid-up capital. The figures shown against the cotton textiles in 
these five columns support the main comment made in the Bulletin that the position 
f of the textile industry, considered as a whole in this country, was net quite satis- 
factory. 


We do not think in considering the financial position of the appellants in the 
context of the dispute before us, it would be appropriate to rely unduly on the 
profitability ratio winch has been adopted by tbe said Bulletin. Indeed, in apprecia- 
ting the effect of tire several statements produced before the Industrial Court by 
the parties in the present proceedings, it would be relevant to remember that some 
of these single-purpose statements are likely to create confusion and should no 
ordinarily be regarded as decisive. As Paton has observed : 

“ Different groups for whom financial statements are prepared are interested in varying decree 
in particular types of information ; and so it has been held in some quarters tha n i Q11 u‘ i, c 

went will satisfactorily serve all these purposes that separate single-purpose s < should be 

prepared for each need or that the statements usually prepared for general tbs 
expanded so as to include all the detail desired.”* 

Baton cites the comment of Wilcox against these single-purpose statements. Said 
Wilcox : 


_ 1 The danger in undertaking to furnish single-purpose financial statements J' cs ^ 
fusion and misunderstanding and in the possible misuse of such statements 

Baton has then referred to certain methods for determining the financial po~’ ^ 
of a commercial and industrial concern. In this connection, dividends on 
proprietary ratio rate of earnings on total capital employed, jf ^ com _ 

common stockholders’ equity and others. Our purpose in ic g . cann ot 
juents made by Paton is to emphasise the fact that mdustna J - ^ test6 
can too heavily on such single-purpose statements or ? -d 0 P r , "L ; usr thc financial 

evolved from such statements, whilst-it is attempting the task o . .. ^ ye mUSt no 

rapacity of the employer in the context of the wage problem. decision on a 

Joubt examine the position in detail, ultimately we must base : our deertt n 
road view which emerges from a consideration of all the ie , 

What then is the broad picture which emerges from the ev ' Ahnicd'e.bad ? T he 
f es P ect of the financial position of the textile D t j lC oldest organi- 

ottorr textile industry at Ahmedabad can legitimately clai Jn jggj. The 

in the country. It recently celebrated its ; c - > heartening- In 

L y the growth of this industry during this cen y - the time 

lts c ^y stages, it no doubt made a small and modest beginning , ™ 


* “ Accountants’ Handbook” Edited by Paton p. '3 
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when the centenary celebrations were held, it .had an installed capacity of about 
two million spindles and 42,000 looms and it employed 1 ,30,000 workmen. Statistics 
show that textile mills at Ahmedabad account loughly for one-third of the -total' 
mill production in the country, and it would be no exaggeration to say that some of 
the best varieties of cloth produced in the country arc manufactured at Ahmedabad. 

The paid-up capital by cash of the industry in 1939 was 4.07 crores and it 
became 7.70 crores in 1962. The total paid-up capital including bonus shares was 
4.42 crores in 1939 and in 1962 it rose to 21.29 crores. It would thus be seen that . 
out of the total paid-up capital of 21.29 crores in 1962, the capital collected by 
cash is 7.70 crores, whereas the balance of 13.59 crores is by way of bonus shares. 
In other words, the cash capital is increased by 1 75 per cent, because of capitalisation 
of the reserves. Similarly, the gross block in 1939 was 19.15 crores and in 1962 
it rose to 93.41 crores. Almost the same rate of progress is evidenced by the Reserves, 
The Reserves excluding Depreciation Fund and other liability funds at the end of 
1939 was 3.60 crores and they have gone to 25.18 crores in 1962. The gross profits 
have registered a similar rise. In 1939, the gross profit including Managing 
Agents 1 commission and depreciation was 1.59 crores, whereas in 1 962 it has reached 
the magnitude of 12.96 crores. In this connection, it would be unreasonable to 
ignore the fact that the industry has been able to save and capitalise from 1939 
onwards 13.85 crores and has been able to pay a fair amount of dividend on equity 
shares throughout the period, in spite of a very large capitalisation of reserves. 

It is true that the textitle industry at Ahmedabad has been leaning very, heavily . 
on borrowings; but that may partly be due to the fact that the said industry has for 
several decades been undcr-capitaliscd. Besides, the tendency to rely Upon borrow- 
ings for expanding the business, is noticeable throughout .this period of the life of 
textile industry at Ahmedabad and has been the subject-matter of comment by 
several persons. In act, sometimes it is treated as a peculiar feature of the develop: 
ment of the textile industry at Ahmedabad ; and so, the extent of borrowings cannot 
be pressed into service for the purpose of showing that the financial position of the 
industry is unsatisfactory. 

One remarkable feature of the textile industry at Ahmedabad is the harmonious 
relations which have consistently subsisted between the employers and the employees. 
The employers, on the whole, are enlightened and. progressive in their outlook, and 
the Trade Union leadership of the employees is also enlightened and progressive. 
Both the employers and the employees realize that the progress of the industry 
depends primarily on the co-operation between capital and labour ; and the large 
number of consent awards and agreements to which they have been parties over a 
period of several years, is a standing tribute to the spirit of co-operation which inspires 
die textile industrial life in Ahmedabad. As one looks back over the last hundred 
years of the life of the textile industry at Ahmedabad, one is struck by the fact that ' 
industrial life in that area has rarely been disturbed by bitterness, feuds or general 
strikes. This spirit of co-operation, based on the willingness to give and take, alone 
can ensure the economic and industrial growth of our country, for, after all, it is the 
- speedy economic growth of industry of the country which must be the ultimate object 
of both capital and labour. In considering the prospects of the textile industry' 

in Ahmedabad, this feature must be given a place of pride. 

• is significant that as a result of the spirit of co-operation between capital 
and labour, the textile industry at Ahmedabad has been able to enter into several, 
agreements for rationalising the industry, itself. It is well-known that an attempt , 
to rationalise textile industry inevitably involves retrenchment of a large number o\ 
employees ; but the appellant and the respondent have entered into agreements o • . 
rationalisation after both of them agreed to three basic principles' in that belinlh . 
These principles are: — 

*' (®) - Rationalisation to be effected without creating unemployment of the existing workers -;. . 
worker s'- Sid™ ° fRationalisallon shoilld bc adequately shared between the Management and »>•*" 
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(c) The workload should not be increased in a manner which may jeopardise the health of 
the workers.” ’ . .. i 

The fact that a large number of agreements have been - made between the parties 
by consent concerning the 'vexed subject of rationalisation also shows that the future 
of the textile industry at Ahmedabad is bound to be as bright as it has been in the 
past. In this connection, we may refer to the tribute paid by the Central Wage 
Board to the Cotton Textile Industry at Ahmedabad. Says the Board : 

“ The industry, however, is conscious of the need for rationalisation and modernisation as the 
sine quo non of survival, the pace of which had been checked in the past by the fear of unemploy- 
ment; that fear has been allayed, and labour now recognises that its own welfare depends on rationa- 
lisation and modernisation, and it has agreed upon the broad lines for their introduction. Some mills 
even today have very modern and up-to-date machinery, and all mills which can manage to do so will ’ 
have to rationalise and modernise ; for the nation is on the march, and this industry must clothe the 
nation.” 

Let us then consider the question about the prospects of the demand for textile 
products in future and the increasing productivity of the industry. On this point 
again, it is difficult to share the pessimism disclosed by the attitude adopted by the 
appellants. There is little doubt that the productivity of the industry is increasing 
and that the demand for textile products will never be on the decrease in future. 
Therefore, we do not see how we can differ from the conclusion of the Industrial 
■Court that the appellants have failed to substantiate their contention that the addi- 
tional burden would be beyond their capacity to pay. In this connection, we ought 
to recall the fact that what the appellants are required to prove is that the prospects 
•of their financial position in future justify a reduction in the wage which is being 
paid to the industrial employees during all these years ; for that on the ultimate 
analysis would be the result if their contention is accepted. The Industrial Court has 
made a definite finding that it, does not think that the financial condition of the 
industry has deteriorated so as to justify a departure from the principles in regaid 
to dearness allowance hitherto laid down in respect of this industry at this centre. 
In our opinion, this conclusion , is well-founded. 

It was conceded before us that our decision in Civil Appeals Nos. 167-173 of 
1965 would govern the decision of Civil Appeals Nos. 537,-538 of 1965. So, the result 
is that all the said appeals fail and are dismissed with costs. One set of hearing fee. 

K.G.S. Appeals dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — A. K. Sarkar, Raghubar Dayai. and V. Ramaswami, JJ. 

The Martin Burn, Ltd. . . Appellant * 

v. 

The Corporation of Calcutta . . Respondent. 

Calcutta Municipal Act [III 0/1923) sections 127, 131, 139 to 1420711/ 147—“ Annual value ” of premises 
■let or intended to be let— Determination of—Proiision applicable— Appeal to Small Cause Court— Assessment set 
aside with direction to re-value under section 127 {a)— Appeal to High Court by the Corporation— Order of lcite r 
■Court maintained but remanded to Small Cause Court itself to re-value under clause (fl) of section my— Validity of 

remand order. 

The owner of premises No. 12, Mission Bow, Calcutta, appealed to the Presidency Court of 
Small Causes against the order of the Deputy Commissioner, on the objecuons to rcv.sed assessment 
whfch reduced the amount but sustained the mode of determining the annual value (market value 
of land plus cost of construction) . The only point raised in the appeal was that the annualvalue 
■should have been determined under section 127, clause (a) of the Calcutta Mun.cpal Act, ,923 («■*■) 


*C.A. Nos. 247 and 248 of 1963. 

S CJ — 50 


19th August, 1965. 
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rental basis, and the mode adopted under section 127 , clause (b) was erroneous. The. Court set aside-,; 
the assessment wholly and directed revaluation under clause (a) of section 127 starting from the- ; 
proceedings prescribed under section 131 ( 2 ) ( b ) of the Act.’ ■ . 

The Corporation appealed against that order to the High Court of Calcutta which maintained , 
the order appealed from, but observing that the direction of the Court below was however infructuom. 
as the time limit prescribed therefor had expired, remanded the case directing the Small Cause Court , 
to ascertain the ‘annual value’ making also certain consequential directions as to procedure. This, 
order of remand is the subject-matter of appeal to the Supreme Court. . ■ 1 

Held (By majority) (Ramaswami,J. ,)contra: The Calcutta Municipal Act does not at all contem- 
plate a valuation made by a Court on its own. Such a valuation v/ouldbe futile and would createno sta- 
tutory liability. The order cannot be sustained. ’ .. 

The High Court did not direct the Small Cause Court to revise a valuation or to alter a previous- 
valuation ; secondly, the valuation directed cannot be called a revised valuation or a previous valua- 
tion altered ; the previous valuation had been cancelled. A thing is .revised or altered when it is; 
retained with some modifications. . , 

A result flowing from a statutory provision is never an evil. Courts have no power to ignore the-, 
provision to relieve what it considers a distress resulting from its operation. If. the statute docs not., 
give the Court the power to make the valuation it cannot be said to possess that power so that the sup- 
posed object (collection of rates) may be achieved. When the High Court found that section 131 ( 2 ) 
(b) has been attracted to the case, it had no power to set that provision at nought, - . ; 

It was not within the inherent powers of the High Court to remand the case for doinga thing which' 
the Act did not countenance. .... 1 

Per Ramaswami, J . — It is manifest from the order of the High Court that, “annual value” has not 
yet been finally determined ; the matter is still pending adjudication.' It is hot therefore concetto 
say that there has been a cancellation of the valuation within the meaning of section 13 ?, ( 2 ) W 
the Act ; the case falls under section 147 of the Act and is a case of revision of the valuation' thereunder. • 
The subject-matter of the appeal before the Courts below was the valuation of the premises and not 
merely in regard to the basis of valuation (aide Section 142 ). The argument that the order or 
remand by the High Court was beyond the scope of its appeal, cannot be accepted. 

The directions in the operative portion of the order have to be set aside and in its place there - 
should be an order for remanding the case to the Small Cause Court for ascertainment by "itself op 
the annual value under the provisions of section 127 (c). 

Appeals by Special Leave from the judgment and Order dated the 3rd August,. 
1959 of the Calcutta High Court in Appeals from Original Order Nos. 124 and 125- 
of 1956. 

. jViren De, Additional Solicitor-General of India, (S. R. Banerjee and S. J>- 
Mukerji, Advocates with him), for Appellant. 

A. V. Viswanalha Sastri, Senior Advocate' (P. K. Mukherjee, Advocate, with 
him), for Respondent. . -- / ■ , 

The Court delivered the following Judgments : ' 

Sarkar, J. (for himself and Ragubar Dayal, J .). — These two appeals arise out of 
proceedings for ascertainment of the annual value of premises No. 12 , Mission Row, 
Calcutta, occupied by the appellant. The annual value was ascertained with a v.cw 
to assess the municipal rates payable in respect of the premises. . The appeals raise 
a common question of law. making it necessary to deal with them separately, that, 
question being whether the order of remand made by the High Court at Calcutta to 
the Court of SmallCauses, Calcutta for ascertaining the annual value was’ justified. 

The annual value was ascertained under the Calcutta Municipal Act, 1923- 
This Act was repealed and replaced by the Calcutta Municipal Act, 1951 as iroin 
1st May, 1952, but as the valuation had originally been made by thc.respond.cn 
Corporation under the repealed Act it is that Act by which the question that arise - 
will have to be determined. ’ ■ ’ . 

— We. may at this stage profitably refer to some of the sections Jit Chapter. X . « : 
the Act for giving an idea of its scheme regarding the ascertainment, of *. 
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/alue. Section 124 provides that a consolidated rate not exceeding twenty-three 
per cent, on the annual valuation determined under Chapter X of the Act may be 
mposed by the Corporation upon all lands and buildings in Calcutta. Clauses 
'a) and ( b ) of section 127 lay down two mutually exclusive methods for ascertaining- 
he annual value. The method prescribed in clause (a) is applicable where a 
ouilding had been erected for letting purposes or was ordinarily let and under it 
;he valuation has to be based on the rent which the land or building might reasonably 
'etch. Clause ( b ), on the other hand, covers all other cases and provides for the 
valuation being based on the cost of construction of the building and the value of 
the land. Section 131 (1) provides that the valuation made under the preceding 
Municipal Acts .shall remain in force for the assessment of the consolidated rate 
under the Act until such time as the Executive Officer makes a fresh valuation under 
the Act and that fresh valuation shall have effect for a period of six years and may 
be revised thereafter at the termination of successive periods of six years. The 
Executive Officer mentioned is one of the officeis of the Corporation appointed 
under the Act. Section 131 (2) ( b ) states that 

“ any land or building the valuation of which has been cancelled on the ground of irregularity 

may be valued by the Executive Officer at any time during the currency of the period 

prescribed by sub-section (i), and such valuation shall remain in force for 

the unexpired portion of such period.” 

Sections 136 to 138 lay down the procedure for the making of the valuation and of 
giving notices in respect thereof to the rate-payers. Under section 139 a rate- 
payer dissatisfied with the valuation made by the Corporation may lodge with the 
Corporation his objections to it. Section 140 provides for an order being made by 
the Executive Officei on these objections after investigation on notice to the rate- 
payer. Section 141 gives the rate-payer dissatisfied with the order made under 
section 140 a rieht to appeal against it to the Court of Small Causes. Under section. 
142 (3) an appeal lies to the High Court from the decision of the Court of Small 
Causes under section 141. Section 147 is in these terms : 


“ When the valuation of any land or building is revised in consequence of an objection made' 
Under section 139 or section 146, sub-section (2), or an appeal is preferred under section 141, the 
revised valuation shall take effect from the quarter in which the first-mentioned vah ation w ould have’ 
taken effect, and shall continue in force for the period for which the taid first-mentioned valuation 
was made, and no longer.” 

Section 146 is not material for our purposes. Section 164 (1) states that 


“ When an objection to a valuation has been made under section 139, the consolidated rate shall, 
pending the final determination of the objection, be paid on the previous valuation.” x 

Under sub-section (2) of tliis section “ if, when the objection has been finally deter- 
mined, the previous valuation is altered,' ” then any sum paid in excess shall be 
refunded or allowed to be set off against any demand of the Corporation against 
the late-payer and any deficiency shall be deemed to be an arrear of 1 ate and recover- 
able as each. There are sections which provide how tire rates are to be realised but 
no reference to them is necessary. It is enough to say that the rates duly assessed 
impose a legal liability to pay them which can be enforced by distress or by proceed- 
ings in a Court of law. 


Now in the present case the Corporation had assessed the annual value or 
the premises at a certain figure by applying the me hod prescribed m clause (b) of 
section 127. The appellant lodged vanous objections to it under section 39. 
Weare concerned only with two of these objections which were (1) the valuation 
we aie concern ' , • . should have been made by the method pres- 

had been made on a wrong bas.s as it sliouia ^ ^ £ any CV( . pl u J nfr _ ;r 

enbed m clause (a) 10 > sec ‘° n m jssioner of the Corporation, be-ng the officer 
and excessive. Jhe ,Depu y Oommi^^ ^ ^ wh o bsd ^placed the Executive 
under the New Act wlucl . these obiections except that he reduced ihc- 

Officcr under the Old Act , „ oxm & of cxccsfivcncrs. The appellant then 
valuation slightly presumably on tf thc CoUrt of Small Causes, Calcutta 

appealed against the Commissioner s decision 
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Tinder section 141. The only point that the appellant raised in that Court was that' 
the valuation was illegal as it had been made under clause (5) of section 127 while 
it should have been made under clause (a). It did not raise a contention that the 
valuation as reduced was still excessive and should in any event be further reduced. 
The Corporation contended that the valuation had properly been made under 
clause ( b ) of section 127 and also that the appeal was incompetent as necessary 
■Court-fees had not been paid. The Court rejected both the points. and allowed the 
appeal . making the following order : 

“ The appeal must, therefore, succeed ; and the assessment as made by the respondent body have 
to be wholly set aside and fresh valuations have to be made in respect of the premises in accordance 
with the mode prescribed under clause (a) of section 127, starting from the proceedings prescribed in 
clause ( b ) of sub-section (2) of section 13 1 of the Act. 1 ’ ■ ■ ■ > . 

The Corporation then appealed to the High Court at Calcutta Under section 
142(3) of the Act against the judgment of the Court of Small Causes and raised 
the same two points it had taken in that Court. Both these points were rejected 
by the H:gh Court also and the order of the Court of Small Causes was maintained. 
These points no more survive because the Corporation has not taken any proceeding 
to challenge the judgment of the High Court. We are not, therefore, called upon 
to examine the merits of the decision of the Courts below on the applicability of 
•clause (a) of section 127 to the present case or as regards the C lurt-fees payable 
by the appellant. 


In view of its decision that the valuation should have been made by the method 
laid down in clause (a) of section 127 the High Court held that “ the. leafncd Judge 
of the Small Causes Court, Calcutta, therefore, rightly cancelled the assessment. 
Having done this, it observed that the order of the Court of Small Causes directing 
a revaluation by the Corporation was however infructuous. It is not in dispute 
that “ie Corporation could only make a revaluation under section 131 (2) .W> 
as indeed the Court of Small Causes directed it to*do, and that the time limit for 
doing so prescribed by that section had expired. To prevent the Corporation being 
deprived of its rates the High Court made an order remanding: the case to the Court 
01 Small Causes and directing it to make the valuation itself thereby intending to 
avoid the difficulty arising out of the application of section 131 (2) \(b). If also 
gave certain consequential directions for the filing of a valuation before that Court 
by the Corporation and of objections thereto by the appellant and so. on.: .It I s t,llS 
order of remand that the appellant challenges in this Court. . 

It is not contended that the High Court had any statutory power to make the 
18 said that thc H igh Court had an inherent power, to do so 
Whether the High Court had the inherent power in a case like this may well be 
doubted. Learned Counsel for the appellant contended that in any case the order 
of remand was unjustifiable as it converted the appellant’s appeal to the Court of 
Tt^lc Ga vwi, ^ a P roceedin S wholly alien to what if originally was meant for. 
tim rbtn u d c M ia V he ln . her , ent P ower of remand could be exercised only for deciding 
of nmntS v t r T w thc case as u stood ; it could not be exercised for the decision 
of a mattci which the proceedings in thc Courts below did not raise, namely, the 
making of a new valuation on a wholly different basis. These contentions, m 
our view, deserve serious consideration. . 

renvS ‘'if th f therc ar ? othcr more Fundamental objections to the. order o' 
1C ,? rdcr wa l madc 50 tbbt a legal liability for rates assessed on the valua- 
stateri tW b ndCr m’.ght fasten on the appellant. Indeed the High Court express!) 
o ?r ™, as ^ing l r C ordcrso that the Corporation might not be deprived 

it is I,abdlt X ro1 ' rates is however a statutory liability under the Act . 

disnum Tn bl i 7 bc fl im P 0Scd by order of Court. So much is clear and 1 not m 
as • ha l thc , statut °ry liability might arise, the valuation had to b 

Sd V n thC , Sta . UtC ‘ Now the Act nowhere states that rates maybe 

° u thc ba s, s of a valuation made by a Court : it docs not at all contemplate a 
-valuation made by a Court on its own. . Such a valuation would be futile and would 
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Jate no statutory liability. Therefore, thcPHigh Court’s order sending the case 
back to the Small Causes Court, Calcutta, with directions to that Court to ascertain 
e annual value if it was intended to allow the Court to make an independent 
, u .p !01 \ ^ se * 5 was useless ; the valuation made under it would give rise to no 
i i ity foi rates fixed on the basis of it. It would not be an order which can be 
stained. 


lough the Act does not empower a Court to make a valuation itself, it does 
". m to contemplate in sections 147 and 164 a valuation made by the Corporation 
•mg revised and a previous valuation altered, by a Court in an appeal. If, 
ere ore, it could be said that the valuation which the Court of Small Causes was 
make under the order of the H'gh Court would be a revised valuation, that valua- 
<.«;n would have been within the statute and the order of the High Court would 
len lave been an effective order. We do not, however, think that that valuation 
can be said to be a revised or ( altered valuation. First, the High Court did not 
ucct the Court of Small Causes to revise a valuation or to alter a previous valuations 
? “ ,ic cted that Court to make a fresh valuation itself. Secondly, it seems to us, 
irrespective of how the High Court described the valuation to be made under its 
order, that that valuation cannot by any stretch of imagination be called a revised 
valuation or a pievious valuation altered. What has happened here is that the 
prwious valuation has been cancelled. That valuation no longer exists. The Court 
of Small Causes has now to make a valuation of its own on a different basis and on 
r' T rent data. The valuation has now to be made on the basis of the letting value 
°r u P re . m ' scs instead of on the market value of the land and the cost of construction, 
of the building as had previously been done by the Corporation. It would hardly 
be appropriate to call such a process, the revising of a valuation or the altering of a. 
valuation previously made. Nothing is here revised or altered ; what is done is to 
create a new thing from the start and this without any reference whatsoever 
to any existing thing. We should suppose that a thing is revised or altered when, 
it is retained with some modifications. Thus when the figures of rent, cost or value 
on which a valuation is based are altered as excessive, or unfair or a larger deprecia- 
tion than given is allowed and the total is suitably altered, that would be a case of 
revising or altering a valuation. The present is a wholly different case. The 
valuation which the High Court ordered to be made cannot hence be a revised or 
altered valuation. 


It is necessary now to refer to Royal Asiatic Society of Bengal v. Corporation of 
Calcutta 1 . In that case, as in the case in hand, the rate-payer had appealed to the 
Court of Small Causes contending that the valuation had been made by the Corpora- 
tion by applying a wrong method, namely, clause ( a ) of section 127. The contention 
was rejected by the lower Court but upheld by the High Court. The High Court 
then remanded the case to the Court of Small Causes for a determination of the 
annual value in terms of clause ( b ) of section 127. The High Court took the view 
that in silch an appeal the Court of Small Causes had the right to make a revised 
valuation as contemplated in section 147. Basing itself on that section and section 
164 it put its reasoning in this way at page 544 : 


“ the scheme of the Act is that where an assessec is aggrieved by a valuation made by the Cor- 
poration and prefers an objection, till the objection is finally adjudicated upon, the consolidated rate 
lias got to be paid on the existing valuation and that after the objection is finally disposed of in appeal, 
the final valuation fixed will determine the consolidated rate pa>able and will, in terms of section 547, 
remain in force for the period for which the first mentioned valuation was made.” 


With respect wc arc unable to agree that this is the scheme of the Act. Where 
the valuation is in fac* revised, the observation quoted would no doubt be fully 
applicable. It would not apply to other cases The fallacy of the reasoning lies 
in the assumption that once there is an appeal, there must always be a revised 
- ST T! is no warrant for that assumption. IVc have earlier stated that 
il„aei“» scope for making a revised valuation where the appeal seeks an annulment 


1. (1954) 58 C.W.N. 537. 
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•of the existing valuation. Further, 'neither section' 147 nor section 164, on . which 
the reasoning was based, requires a valuation to be revised nor says when that is \ 
to be done. They deal only with cases where a valuation has in fact been revised 
and thereby indicate that there may be cases where the valuation is not revised. 
In Governor-General of India in Council v. Corporation of Calcutta 1 , the High Court upheld ' 
the order of the Court of Small Causes cancelling a valuation as having been made 
under the wrong clause of section 127 but did not direct the valuation to be made 
afresh by that Court. We may also observe here that in the case in hand the High 
•Court referred to the Royal Asiatic Society's case 2 , only to support the proposition 
that it had a power of remand and for no other purpose. It did not say that in 
all appeals the Court must make a revised valuation. 

In considering the scheme of the Act, the Royal Asiatic Society’s case 2 , 'further 
-overlooked the fact that the Act required every valuation to be made by the Corpora- 
tion under sections 131 and 136 to 138 and that it gave the rate-payer a chance. of 
attacking that valuation under section 139 before coming to a Court for ventilating 
liis grievance. These provisions would be ignored if the Court of Small Causes , 
•were to make the valuation itself. They indicate that the scheme of the Act was 
not as stated in that case There it was also observed that che view taken received 
support from the observations of S. R. Das, J. , in the unreported judgment m North 
British and Mercantile Insurance Co., Ltd. v. Corporation of Calcutta 3 , mentioned in that . 
case. We think, however, that those observations tend quite the other way for they . 
were inter alia that, 


x, , however, the Small Causes Court only sets aside the valuation made by the Corporation 

Dut does not itselffix the valuation, then section 147 does not apply. • The matter must in 

such circumstances be left to be governed by section 13: (2) (b)." 

S. R. Das, J., clearly contemplated that the Court of Small Causes was not. bound 
to make a revised valuation in all cases. In our opinion, it has not the power to 
do so in all cases. The same view of the judgment of S. R. Das, J., was taken in 
Corporation of Calcutta v. Chandoo Lai Bhai Chand Modi* 


If it was intended by the Royal Asiatic Society’s ' case 2 , to hold that it was the 
- _ mate Court’s power after cancelling a valuation to revise it if it liked, that 
again would be a view to which we are unable to subscribe. Such a view indeed 
appears to have been taken by the High Court in the case in hand for it made the 
■order ot remand only because the Corporation could not make a valuation any 
more, the time-limit prescribed for it under section 131 (2) (b) having expired. If the 
t->orporati on could make the valuation, presumably the High Court would not have 
made the order of remand. Now section 131 (2) (b) provides that when a valuation 
t lC 7° und of irregularity, a fresh valuation may be made by the 
^ i . II would bc an unnatural construction of the Act to say that 

the operatmn of this provision would depend on the discretion of the appellate. 
vaW;r^ P ^° Ce - d 7 n0t *? P 1 roceed to m ake a valuation itself after 'cancelling the 
nrovkinn P m . adc . b y the Corporation. We think that in view oi this 

of it nnd ’ t • 3 Val 7 tl0n IS cance Hc d , a fresh valuation can only be made in terms 

That k opri^ 3ny ° thC r Way - • That is what S. R- Das, J. , said and with it we agree. 
noUontemnlitf. rc ason for saying that when a valuation is cancelled, the Act docs 
131 u ^ CSh valuat,on be mg made by the Court, for if it did so, section 

are not haVC °P cratl0n on] Y when the Court decided it to have. ^ 

an UirnaSl rcstk 0 ^ an interpretation of the Act leading to such 

SSStrS li? <?>,?> n **r*.*« <* iSS2 


had no oow r tn a , W wc observe that it was not contended that a 

the Court Zl 3 va,uatl0n > ah that was said was that after cancellation 

he an untc^ahfo vV 137 P A° CCCd tQ make a frcsb valuation. This we have he d to 
- 1CW# A point was^ however, made that section 131 (2) 


!. 

a. 


'■ f'947) 51 C.W.N. 517. 
(*954) 50 C.W.N. 537. 
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applied only to a cancellation on the ground of irregularity, that is, a procedural 
•defect such as, absence of notice, omission to give a hearing, etc. There is, how- 
ever, no reason to restrict the 01 dinary meaning of the word “irregularity” and 
confine it to procedural defects only. None has been advanced. Such a contention 
was rejected, and we think rightly, in Corporation of Calcutta v. Chandoo Lai JBhai 
Chand Modi 1 . That word, clearly covers any case where a thing has not been done 
in the manner laid down by the statute, irrespective of what that manner might 
■be. In principle there would be nothing to justify a special provision like section 
131 (2) ( b ) being made to cover a case of procedural irregularity only. 

We can now deal with the reasoning on which the High Court in the present 
case justified its order of remand. It realised that by making the order it was 
•depriving the appellant of one of its chances to object to the valuation, namely, 
the chance under section 139, but it felt that by upholding that right of the appellant 
it would be depriving the Corporation of its rates wholly as the time-limit prescribed 
by section 131 (2) (b) had expired. It thought that it was faced with two evils and 
that it would be choosing the lesser of the two if it allowed the Corporation a chance 
to collect its rates. With great respect, we find this line of reasoning altogether 
^insupportable. A result flowing from a statutory provision is never an evil. A 
Court has no power to ignore that provision to relieve what it considers a distress 
resulting from its operation. A statute must of course be given effect to whether 
•a Court likes the result or not. When the High Court found that section 131 (2) 
'(b) had been attracted to the case, it had no power to set that provision at nought. 

It remains to deal with one other argument advanced for the Corporation. It 
•was said that the entire proceeding in connection with the ascertainment of the 
•valuation was one and continuous and its only object was to ascertain the valuation 
■and, therefore, the Court annulling a valuation made on a wrong basis, must 
.have power to make a new valuation itself on the correct basis. We are not impress- 
ed by this contention. The conclusion does not follow from the premise. The 
^proceeding for making the valuation, whether it is continuous or not must be in 
terms of the statute. If the statute does not give the Court the power to make the 
-valuation, it cannot be said to possess that power so that the supposed object may be 
•achieved. Further, the object is not to make a valuation anyhow but to make it 
•only in terms of the Act. 

We think we have now considered all the different aspects of the matter that 
were placed before us by learned Counsel on either side. Our conclusion for the 
reasons earlier stated is that looked from all points of view, the order of remand is 
.not justifiable in law ; it was not within the inherent power of the High Court to 
remand the case for the doing of a thing which the Act did not countenance. The 
remand was futile. It offended the Act as it deprived the appellant of one of its 
statutory rights. The order has to be set aside. 

Before concluding we may state that the Corporation had made two valuations 
of the premises, one called a general valuation for the entire six yearly period men- 
tioned in section 131 (1) and the other an intermediate valuation made later but 
within that period to have effect for the remainder of the period, on account of 
•certain additional construction in the premises put up since the earlier assessment. 
•Objections had been taken by the appellant to both these valuations under section 
139byindependentproceedingsandseparateappcalsfilcdundersection 141 from the 
order made in each of the proceedings. As earlier stated, the appeals raised the 
same point. They were, therefore, dealt with in one judgment by both the Courts 
below, hence the two appeals before us. 

In the result we allow these appeals, set aside the judgment of the High Court 
in so far as the orders for remand are concerned and restore the judgment of the 
•Court of Small Causes. The Corporation will pay the cost of these appeals. 

Ramaswami , J.:— These two appeals arc brought, by Special Leave, against the 
judgment of the High Court at Calcutta dated 3rd August, 1959 in appeals lrom 


i. (1953) 57C.W.N. 882. 


T 394 . .v -...fTHE SUPREME COTOT JOURNAL.- ,[1967 

Original Orders in F.M.A.No. 124andF.M.A,No. 125of 1956., The appeals arise out 
- of two valuations made by the Corporation; of Calcutta in respect of premises No. 12, 
Mission Row, Calcutta Under, the provisions of the Calcutta . Municipal Act, 1923 
■ (Bengal. Act III of 1923). At the general re-valuation, the disputed premises were 
assessed to an annual value of Rs. 1,45,354, to come into effect from the second quar- 
ter 1949 : 50, i.e., from 1st July, 1949. The assessment was made under the pro- 
vision of section 127 (b) of the Calcutta Municipal Act, 1923. \ The assessee objected 
to the valuation, both in regard to the quantum, and the method of valuation and 
the Deputy Commissioner No. 1 of the respondent-Corporation> though affirming 
the method of valuation, reduced the amount of assessment to Rs. 1,28,230.. Against 
this order the assessee preferred an appeal to the Presidency Small Cause Court, 
Calcutta under the provisions of section 183 of the Calcutta Municipal Act, 1951 
which had in the meantime come into operation. This appeal was numbered as 
Municipal Appeal No. 216 of 1954. The general re-valuation of the premises was 
followed by an intermediate valuation because certain new constructions had been 
made. At the stage of the intermediate valuation, the annual value was assessed at 
Rs. 1,46,992 with effect from the first quarter of 1951-52 i.e., from 1st April, 1951 
again following the method prescribed under section 127 (b)‘ of the Calcutta Munich, 
pal Act, 1923. Upon an objection made by the assessee the valuation was reduced to 
Rs. 1,29,588 by the Deputy Commissioner No. 1 of the Corporation. The assessee 
took the matter in appeal to the Presidency Small Cause Court under section'133 
of the Calcutta Municipal Act, 1951. This appeal was numbered as Municipal 
Appeal No. 217 of 1954. In both these appeals the Presidency Small Cause Court 
considered that the proper procedure was. to assess the premises ur.dcr clause (a) 
and not clause (6) of section 127 of the Calcutta Municipal Act, 1923. The Presi- 
dency Small Causes Court accordingly set aside the assessments ar.d directed fresh ; 
assessments to be made in accordance with law. The. Corporation took the matter 
Vo Calcutta High Court which, by its judgment dated 3rd August, 

1959, upheld the decision of the Presidency Small Causes Court that the valuation 
should be fixed under section 127 (a) and not under . section 127 (b) of the Calcutta 
Munmipal Act, 1923 and that the valuation already made should be cancelled. 
I le High Court, however, modified the direction of the Presidency Small Causes 
Court with regard to remand. The High Court ordered that the case should be 
remanded to the Presidency Small Causes Court for fixing the valuation itself under 
the provisions of section 127 (a) of the Calcutta Municipal Act, .1923, 


The question presented for determination in this case is whether the High Court 
was right m sending back the case to the Presidency Small Causes Court and dircct- 
mg it to ascertain the annual value under section 127 (a) of the Calcutta Municipal 
Act lor the period in question. ‘ 


e^ S ? ta ^ c to set out the relevant provisions of the Calculi a 

and thp ri ,‘^ ectl0n ^ deals with the assessment of the annual valuation 

and the duration of the assessment. It reads : ' 


and building in V.-T-V 17.lt - the Executive Officer may make a fresh valuation of tlie lands 

each such ward shall after Untier tllis Act, and the annual value of such lands and buddings in 

period of six years and miv v,~ C 1 < j ssc f 5I 7 lcnt > ,! las been made by the Executive Officer, have cllcct lor a 
rive periods of six years ^ rcvls cd thereafter by the Executive Officer at the termination of succcs- 


in the ^everar'cMc^hcrefnaftcr'si^clfhtd^namcr 1 ^— Ct '° n conditions sluih appl}' 

(a) ’ 


or which for am- o,her U e d,nS , thCVaIuat,0n ? fwhid > has been cancelled on the ground ofirregularrt) 
L Exccu i^ Offi-f;"' eaS ^ n lasno annual value assigned to it under this Act may be valued b> 
or buSffi bvsxiblccdnnZ t,m 5 dut l n S the currency- of the period prescribed in respect of such tod 
be levied accoSinfm^ rl valuation shall remain in force, and the consolidated rate s bail 

tea according to it, for the unexpired portion of such period.” 

Section 139. provides as follows.: ‘ V - 

at the muniipal^fL^a with a Valuation made under this clwptcr may deliver 

pal office a written notice stating the grounds of. .his objection to such valuation. - 
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(2} Such notice shall be delivered within fifteen days after the publication of the notice referred 
to in section 137, or after receipt of the notice referred to in section 138) if such notice is received after- 
the publication of the notice referred to in section 137 : 

Provided that the Executive Officer may, if he thinks fit, extend the said period of fifteen days 
to a period not exceeding one month.” 

Section 140 states : 

“ 140. (1) All such objections shall be entered, in a register to be maintained for the* purpose; 

and, on receipt of any objection, notice shall be given to the objector of a time and place at which his 
objection will be investigated. 

(a) At the said time and place the Executive Officer or a Deputy Executive Ofiiccr shall hear 
the objection, in the presence of the objector or his agent if he appears, or may, for reasonable cause, 
adjourn the investigation. 

(3) When the objection has been determined, the order passed shall he recorded in the said 
register, together with the date of such order.” 

Section 141 reads : 

“ 14*. (0 Any person dissatisfied with the order passed on his objection may appeal to the 

Court of Small Causes having jurisdiction in the place where the land or building, to the valuation 
of which the objection was made, is situated. 

(2) Such appeal shall be presented to such Court of Small Causes within thirty days from the 
date of the order passed under section 140, and shall be accompanied by an extract from the register 
of objections containing the order objected to. 

(3) The provisions of Parts II and III of the Indian Limitation Act, 1908, lelating to appeals,, 
shall apply to every appeal preferred under this section. 

(4) No appeal shall be admitted under this section unless an objection has first been deter- 
mined under section 140.” 

Section 142 states : 

“ 142. (1) Every valuation made by the Executive Officer under section 131 shall, subject to- 

the provisions of sections 139, 140 and 141, be final. 

(2) ! Every order passed by the Executive Officer or Deputy Executive Officer under section 140 
shall, subject to the provisions of section 141, be final. 

(3) An appeal from a decision made by the Court of Small Causes under section 141 shall lie 
to the High Court.” 

Section 147 provides for the period for which the revised valuation is to continue 
in force. It is to the following effect : 

“ 147. When the valuation of any land or building is revised in consequence of an objection 
made under section 139 or section 146, sub-section (2), or an appeal is preferred under section 141, 
the revised valuation shall take effect from the quarter in which the first-mentioned valuation would 
have taken effect, and shall continue in force for the period for which the said first-mentioned valuation 
was made and no longer.” 

Section 164 makes provision for the payment of the consolidated rate and how far 
the payment is affected by objections to valuation. It states as follows : 

“ 164. (1) When an objection to a valuation has been made under section 139, the consolidated 

rate shall, pending the final determination of the objection, be paid on the previous valuation. 

(2) If, when the objection has been finally determined, the previous valuation is altered 

then — - 

(a) any sum paid in excess shall be refunded or allowed to be set-off against any present 
or future demand of the Corporation under this Act, and 

( b ) any deficiency shall be deemed to be an arrear of the consolidated rate and shall be 
payable and recoverable as such : 


It is manifest from these statutory provisions that the consequences of the revision 
°f valuation and of cancellation ofvaluat : on are different. Under section 147 the 
revised valuation is to date back from the commencement of the period ol valua t ion 
and is to continue in force for the entire period of 6 years for which the re-valsu-t n 
f to remain in force, but when a valuation is cancelled on the ground of an irregu- 
larity, the Executive Officer, may, at any time during the currency of the period 

SCJ— 51 
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-of valuation, again value the premises under seqtion 131 (2) (b) and such valuation, 
•shall be in force and the consolidated rate shall be levied according to it only for the 
unexpired portion of such period. . ' 

On behalf of the appellant-company the Additional Solicitor-General put for- , 
•ward the argument that the present case fell within the purview of section 131 
(2) (a) and as the period of re-valuation commencing from 1st July, 1949 was already 
-complete the authorities of the Calcutta Corporation have no power to make a fresh 
re-valuation under section 131 (2) ( b ) of the Act. The contrary view was presented 
•on bahalf of the respondent-Corporation by Mr. Viswanatha Sastri and it was con- 
tended that the present case falls within the purview of section. 147 of the Calcutta 
Municipal Act, 1923 and the revised valuation will relate back, under that section, 
to the commencement of the period of valuation and will take effect for the entire 
period cf 6 years during which the valuation remained in force., In my opinion, 
the argument put forward on behalf of the respondents must be accepted as coircct. 
In the present case the valuation has not been finally set aside either by the Presidency 
Small Causes Court or by the High Court in appeal. The order of the High Com t 
.is that the valuation should be set aside because it was not made on the basis of sec- 
tion 127 (a) which was the proper sub-section to be applied. The High Court 
.accordingly set aside the valuation and has remanded the matter to the Presidency 
.Small Causes Court for ascertainment of the annual value under section 127 [a) 
after allowing the parties to give such further evidence as they choose. It is inanites 
that the valuation has not yet been finally determined ; the matter is still awaiting 
final adjudication. It is, therefore, not correct to say that there has been a cancdla- 
tion of the valuation within the meaning of section 131 (2) (b) of the Calcutta Muni- 
cipal Act, 1923. I am, on the contrary, of the opinion that the case falls undei tic 
purview of section 147 of the Municipal Act, 1923 and the present case is a case 
of revision of the valuation within the meaning of that section and revised vafua- _ 
tion when finally determined will take effect retrospectively from the point ol tunc 
mentioned in that section. In my opinion, the Additional Solicitor-General 1 
unable to make good his submission on this aspect cf the case. 

It was then contended on behalf of the appellant that the order of remand 
made by the High Court was illegal because it was beyond the scope of the objee 10 
made by the appellant under section 139 of the Calcutta Municipal Act, 1923. 
•was contended that the appellant has objected only to the basis of the valuation an 
not to the quantum and, therefore, the order of remand made by the High C°u 
was not in accordance with law. I am unable to accept this argument as corrcc ■ • 
‘The objection made by the appellant under section 139. was an objection to 
■valuation made by the respondent and whatever be the ground of the oljjcc i 
the primary object of the appellant was to get the valuation set aside. ..'Befoic 
Deputy Commissioner the objection of the appellant was both in regard to 
•quantum and the method of the valuation and the appellant actually succec e ^ 
getting the amount of valuation reduced to a certain extent. Against the oi e „ 
the Deputy Commissioner the appellant filed an appeal to the Presidency , ‘ 

•Causes Court under section 141 of the Calcutta Municipal Act. Section Sl ‘ 
that ‘every valuation made by the Executive Officer under section 131 shall, su J 
to the provisions of sections 139, 140 and 141 be final ” It is manifest Uiai 
subject-matter of the appeal before the Presidency Small Causes Couit an ‘ , 
before the High Court was the question of valuation of the disputed premis * 
not merely in regard to the basis on which the valuation was to be made. ‘ * ’ 

therefore, unable to accept the argument on behalf of the appellant that t i 
ol remand made by the High Court is beyond the scope of its appeal. 

I am, however, of the opinion that the directions given by the High Court ^ 
the judgment under appeal require some modification. In the operative p- 
the judgment the learned Judges have stated : 

h ' s die duty of the Corporation of Calcutta'to determine the annual value at the a . 

JHScandsmec no such determination or ascertainment has as yet been lawfully made :b> «« ;nJtanC « 
tion of Calcutta, we direct that the Corporation of Calcutta shall after remand m the firs 
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estate in writing before the learned Judge of the Calcutta Small Causes Court the valuation ascertained 
by it under section 127 (a) of the Act of 1923. On such statement being made, the assessee shall be at 
liberty to amend its grounds of appeals in such manner as it likes. If the amendment introduced brings 
the case under item 2 of the Notification of 3rd July, 1937, the assessee shall have the liberty to put in 
ithe deficit Court fee, if any at all. The learned Judge of the Small Causes Court shall allow the 
parties to adduce such evidence as they may like and then determine the cases on evidence already 
-on record and such further evidence as may be adduced.” 

I consider that the direction given in this paragrpah should be set aside and in its 
place there should be an order for remanding the case to the Presidency Small 
■Causes Court for ascertainment by itself of the annual value under the provisions 
•of section 127 ( a ) of the Calcutta Municipal Act, 1923 after giving the parties 
.adequate opportunity to adduce such evidence as they may like. Subject to this 
■modification I would dismiss the appeals with costs. 

Order of the Court : — In accordance with the majority judgment, the 
.appeals are allowed. The Corporation will pay the costs of these appeals. 

K.G.S. Appeals allowed. 

THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao, K. N. Wanchoo, J. C. Shah, S.M. Sikri and 
"V. Ramaswami, JJ. 

Paramananda Mahapatra and others . . Appellants * 

v. 


'The Commissioner of Hindu Religious Endowments, 

Orissa and others . . Respondents. 

Orissa Hindu Religious Endowment Act ( IV of 1939) section 64 (a) — Suit by person claiming a temple to 
■ be a private temple for setting aside order of Commissioner in proceedings under section 64 (2) declaring the temple 
as public excepted temple — Public if should be impleaded as parly to suit — Order 1 , rule 8 of the Cil il Procedure 
■Code (V of 1908) if applicable of such suit. 

In a suit under section 64 (2) of Orissa Religious Endowment Act, by a person claiming a temple to 
■be a private temple for setting aside an order of the Commissioner in proceedings under section 64. 
(1) declaring the temple “a public excepted temple” the members of the public are not necessary parties 
.and it is not incumbent on the plaintiff to follow the provisions of Order 1, rule 8, Civil Procedure 
Code. A suit brought under section 64 (2) is not a suit of the nature contemplated by Order 1, rule 8 
•of the Civil Procedure Code. 

Padma Charan v. Commissioner of Hindu Religious Endowments, Orissa, I.L.R. (19C1) Cut. 183, 
•Overruled. 

Appeals from the judgment and Decrees dated the 22nd November, I960 and 
■16th November, 1961 of the Orissa High Court in First Appeals Nos. 53 01 lyoo 
•and 78 of 1958 respectively. 

B. P. Maheshwari, Advocate, for Appellant (in C.A. No. 310 of 1963). 

P. K. Chatlerjce, Advocate, for Appellants (in C.A. No. 121 of 1964). . 

5. V. Gupte, Solicitor-General of India (R. X Sachthcy, Advocate, with him), 
for Respondent No. 1 (in both the appeals). 


The Judgment of the Court' was delivered by 
Ramaswami, J. — (In C.A. No. 310 c/ 1963). This appeal is ^ mug^ 
•certificate on behalf of the plaintiff against the judgmen 

High CoUrt dated 22nd November, 1961. , , . 

In the suit which is the subject-matter of this appeal 1 p 0 f VTl funds and 
ancestor— Dayanidhi Mahapatra— constructed a temp e ™ • tenance ofSeba-Puja 
established a family deity and made endowments became the Manager and 

-of the deity. After the death of Dayanidhi the plaintiff b ]c and thc 

Shebait of the family deity. The cas e of the plaintiff was mat 

■' i joth September, 1065. 

*C.As. 310 of 1963 and 121 of 1964- 
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■ endowments were never dedicated to the public nor had the public any kind of right’ 

• in the temple or the endowed properties, but that respondent No. 1 acting under the. 
provisions of section 49 of the Orissa Hindu Religious Endowment Act. (hereinaferi 
referred to as the ‘ Act ’) realised a sum of Rs. 386 as the annual contribution from 

- the plaintiff. Consequently Sri Baman Mahapafra -filed an application under 

section 64 (1) of the Act for a declaration that the temple in question was a private 
one and did not fall within the purview of the Act. On 1st November, 1953 res- 
pondent No. 1 rejected the contention of the plaintiff and declared the temple as a. 
“ public excepted temple ” within the meaning of section 6 (5) of the Act and 
appointed members of the plaintiff’s family as the hereditary trustees. Thereafter 
Sri Baman Mahapatra filed a suit in the Court of Subordinate Judge, Puri, under 
section 64 (2) of the Act for a declaration that the order passed by respondent No.l 
was illegal and should be set aside. Respondent No. 1 filed a written statement 
m that suit and after hearing the evidence on behalf.of both the. parties the Subordi- 
nate Judge held that the temple was a private temple belonging to the family of the 
Pontiff and defendants 2 and 3 and not a public excepted temple as crroneously- 
held. by respondent No. 1 in his order dated -rl str November j 1953. Aggrieved by 
tins judgment, respondent No. 1 filed an appeal before the Orissa High Court which 
al owed the appeal on the preliminary ground that the suit was not maintainable 
a r r^i bnpleaded the public in accordance with the requirements 

ol Order 1, rule 8 of the Civil Procedure Code. The High Court took the view that 
the omission to implead the public in a suit under section 64 (2). of. the Act was- 
tatal and the suit as framed was, therefore, not maintainable and should be dismissed. 

n ta 'ing this view the High Court followed its previous decision in Padnia Charon vv. 
Commissioner , Hindu Religious Endowments, Orissa 1 . ’ 

The question of law involved in this appeal is whetherthe High Court isright in. 
its view that in a suit brought under section 64 (2) of the Act the public should be 
impleaded as necessary parties under Order 1, rule 8 of the : Civil Procedure Code. 

Section 6 (13) of the Act defines a “ temple ” as, ■ • 

. . , a W whatever designation known, used as a place or public religious worship and dedi- , 
pket of religious* 1 worship 0 ” ° r USed 35 ° fright b> ’’ the Hindu communil y> « an V scction thcrcof ' ^ * 

Section 6 (5) defines an £ excepted temple ” to mean and include 

there'ar^mnrn succc ^ si °n to the office of trustee or the offices of all the trustees (where- 

whereof has hrrn cne • one ) whereof has been hereditary, or the succession to the trusteeship- 
wnereol has been specially provided for by the founder.” - 

Section 64 of the Act states : 

Act or whether 1 / arises “ whcthcr an institution is a math or temple as defined in this- 
her a temple is an excepted temple such dispute shall be decided by the Commissioner- 

suit in the ^ a aecisi , on under sub-section (i) may, within one year, institute a. 

of the Commissioner shaU befinM.” 0 SUCl deC “ lon ; but sub J ect to the result of such suit, the order 

bv tlm derkio^irTn^ o' ng aSUit conrciTcd by section 64 (2) on any person affected, 
section which th e Commissioner is a statutory right and there isnothing in that 
dcrendan?s to in ? Uml ^ ent ^P™ the plaintiff to make the public as party- 

1 rule 8 Civil Prnred ? F n 5 ecoUrsc to t!lc procedure prescribed under Order 
of respondent No 1 , c ^ Ul ' e . p oc ^ c ; 11 was conceded by the Solicitor-General on behalf 
ofthe^ctreouirino-tf/V'* here. is ai Iso nothing in the Rules framed Under scction 52 
the members of the Commissioner to gtve public notice and invite objections from 
(1) of the Art Tftl Fn 1C 1T } te . rcstcc I ln the temple in a proceeding under section 64r 
Larine to memh ’ S° t ? m:SS1 ^ cr , is not squired to give public notice.or to grant a-. . 
the Act there is ™ be public before making an' order under Section 64 (1) of. 
sioncr should bn rnn f a u° j t lc P crson affected by the decision of the Comhus-. 

in a sui 1 brought 3* :1Icd f t .°. ™ pl « ad members of the public as party-defendant - 

— siut brought under section 64 (2). of. the Act. . In our opinion, the suit brought 
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under section 64 (2) is not a suit of the nature contemplated by Ordei i, rule 8 of the 
■Civil Procedure Code. Having regard to the scheme and object of the Act it is 
manifest that the Commissioner represents the interest of the public and he is the only 
person who is entitled to take proceedings on behalf of the religious and charitable 
trust and individual members of the public have no locus standi in the matter. 
Reference may be made in this connection to section 54 of the Act which states ; 


“54- (*) The Commissioner or any person having interest and having obtained the consent 

•of the Commissioner may institute a suit in the Court to obtain a decree — 

(а) to recover possession of property- comprised in a religious endowment ; 

(б) appointing or removing the trustee of a math or excepted temple or of a specific endowment 
.attached to a math or excepted temple ; 

(c) vesting any property in a trustee ; 

(4) declaring what proportion of the endowed property or of the interest therein shall be allo- 
•catcd to any particular object of the endowment ; 

(e) directing account and enquiries ; or 

(/) granting such further or other relief as the nature of the case may require. 

(2) Sections 92 and 93 and rule 8 of Order 1 of the First Schedule of the Code of Civil Pro- 
cedure, 1908, shall have no application to any suit claiming any relief in respect of the administration 
or management of a religious endowment and no suit in respect of such administration or management 
•shall be instituted, except as provided fay this Act. 

(3) All suits or other legal proceedings by or against the Commissioner under this Act shall be 
' instituted by or against him in his name.” 


The principle underlying the section is based, to some extent, upon the principle 
of English law for enforcement of charitable trust in the interest of general public. 
In Englsih law the Crown as parens patriae is the constitutional protector of all pro- 
perty, subject to charitable trusts, such trusts being essentially matters of public con- 
cern — A. G. v. Brown 1 ; and the Attorney-General, who represents the Crown for all 
legal purposes, is accordingly the proper person to take proceedings on this behalf and 
•and to protect charities — Eyre v. Countess of Shaftsbury 2 . Whenever an action is 
necessary to enforce the execution of a charitable purpose, to remedy any abuse or 
misapplication of charitable funds, or to administer a charity, the Attorney-General 
is the proper plaintiff, whether he is acting alone ex-officio as the officer of the Crown 
and as such the protector of charities, or ex relatione, that is to say at the request of a 
private individual who thinks that the charity is being or has been abused. The 
same principle is, to some extent, the basis of different legislative enactments in our 
country with regard to enforcement of public religious and charitable trusts. We 
are, therefore, of opinion that the High Court was in error in holding that in the suit 
brought by the plaintiff under section 64 (2) of the Act the members of the public 
were necessary parties and it was incumbent on the plaintiff to follow the provisions 
of Order 1, rule 8, Civil Procedure Code, and the view of the High Court on this 
point should be overruled. 


For the reasons expressed we hold that this appeal should be allowed and the 
judgment and decree of the High Court of Orissa in First Appeal No. 53 of 1956 
dated 22nd November, 1961 , should be set aside and the appeal should be remanded 
to the High Court for being dealt with and decided in accordance with law. Both 
the parties will bear their own costs up to this stage. 


In Civil Appeal JVl. 121 of 1964.— This appeal is brought by a certificate against 
the judgment and decree of the High Court of Orissa dated 16th November, labi, 
und the question of law involved in this appeal is identical with the one involved m 
Civil Appeal No. 310 of 1963. For reasons given in that case we allow this appea 
set aside the judgment and decree of the Orissa High Court in Fhst Appea d. 

°f 1958 dated 16th November, 1961, and order that the appeal should go bach m 
remand to the High Court for being dealt with and determined m accordance 
law. Both the parties will bear their own costs up to this stage. 

K.S. 


tnis stage. 

Appeals allowed and remanded. 


*• (-1818) 1 Swan 265. 


2. (1724) 2 PAV.M. 103, 
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Commissioner of Income-tax, Madras 


Appellant 


*. 


v. 


Pi ithvi Insurance Co., Ltd. .. Respondent. 

Income-tax Act {XI of 1922), section 24 (2) — Loss — Set-off— Same business— Criterion— Inter- 
connection, interlacing interdependence and unity — Closure of one business without affecting the-' 
other business — Not a decisive test — Assessee a company carrying oil life insurance and general insur- 
ance business— Allowed under the memorandum of association — Common administrative organisation 
and common expenses — Loss in life business against profits in general business— Set-off— Allow- 
able — Same business. ’ ' . . ’’ 

The assessee, a public limited company, carried on in the relevant years of account, business- 
of insurance, life and general. For the assessment year 1951-52 the Department rrd the Tribunal 
held that the life insurance business and general business carried on by Ihe assessee were distinct 
and separate and the loss carried forward from the previous year in respect of the life insurance 
business could not be set-off under section 24 (2) against the profits of the general insurance business^ 
But the High Court answered the reference in favour of the assessee. The Revertue appealed. 

Held, that the life insurance business and the general insurance business constitute the sahic' 
business within the meaning of section 24 (2) of the Act and hence the unabsorbed josses incurred, 
in the earlier years in the life insurance business are available to be set-off against the profits from-' 
the general insurance business. ‘ . ' ' , . / ' 

Whether two or more lines of a business may be regarded as the same business' or different 
businesses depends not upon the special methods prescribed by the Income-tax Act for computation, 
of the taxable income, but upon the nature of the businesses, the nature of their . co-organisation,, 
management, source of the capital fund utilised, method of book-keeping and a host of otherrelatcd- 
circumstances which stamp them as the same or distinct. ■ The test is if thereis anyinter-connccticn,; 
any interlacing, any interdependence and any unity at all embracing the two businesses. The inter- 
connection, interlacing, interdependence and unity may be furnished by the existence of- common, 
management, common business organization, common administration, common fund and a common, 
place of business- - - ' , 

5 . i , \ 

The test whether one of the businesses can.be closed without effecting the 'conduct of the 
other business is not a decisive test in determining whether the two businesses constituted. same- 
business within the scope of section 24 (2). If one business cannot conveniently be carried cn after 
the closure of the other, there would be a.strong indication that the two businesses constitute the 
same business, but no desicive inference may be drawn frem Ihe fact, that after the closure of one- 
business another may conveniently be carried on: 

. Hc,d on f“ cts • the assessee was entitled to carry on the life insurance business and the general'^ 
insurance business under its memorandum of association, and the businesses wereatfended toby the- 
branch managers and the agents without any distinction, there was one common administrative ; 
organization and the expense incurred in connection wilh llie business both for administration., 
charts- s 0 ex P en diftire such as salary of the staff, postage,: staff welfare fund and genera 


charges, were common. 

^Judgment and Order, dated the 3rd May, . 


63, of the Madras High Court in Tax Case No. 1 96 of- 1 960. ' , , , 

Appellant. ^ azaritav ‘ s t Gopal Singh and R. -N. Sachthey, Advocates, with him), f»r 

S S \ ami tathan and M. S. Narasinian, Advocates, for Respondents, 

The Judgment of the Court was delivered by ' .. a • . ; • , , ■ .' ; ' 

yearfofac 7 c™m hC i"fc SP ° ndcn , t: . a P ub5ic limited company, carried cm in the relevant ; 

years 1944 to ? CSS of msunmee-life and general; In each of the calendar 

years 1944 to 1948 relating to the assessment years 1945-46 to 1950-51, the compan) 


*C.As. 


Nos. 729 to 732 of 1965. 


26th October, , 


I] 
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suffered loss in the life insurance section, and made profit in the general insurance- 
section. Till the assessment year 1950-51 the loss suffered in the life insurance 
section was allowed by the Revenue authorities to be carried forward and set-off' 
under section 24 (2) of the Indian Income-tax Act 1922, against profits from the gene- 
ral insurance section in the subsequent year. In the proceedings for assessment for 
the assessment year 1951-52 the Income-tax Officer held that the life insurance busi- 
ness and the general insurance business carried on by the company were “distinct and. 
separate” and the loss carried forward from the previous year in respect of life insu- 
rance business could not be set-off under section 24 (2) against the profit of the 
general insurance business. The Appellate Assistant Commissioner and the Tribunal 
confirmed the view of the Income-tax Officer . The Tribunal referred the following 
question to the High Court of Madras under section 66 (1) of the Income-tax Act : 

Whether the unabsorbed losses incurred by theassesseein the earlier years in its life insurance- 
business are available to be set-off against its profits from general insurance business for the assess- 
ment years 1951-52 to 1954-55?” 

The High Court answered the question in the affirmative. With certificate- 
granted by the High Court, these appeals have been preferred by the Commissioner - 
of Income-tax. 


The order of the Income-tax Appellate Tribunal summarises the reasons which 
persuaded the Departmental Authorities to reject the claim of the company. The 
Tribunal states : 


“ The business of life insurance possesses peculiar characteristics which do not exist in respect 
of other insurance businesses. Firstly, the life insurance policies are not contracts of indemnity; 
they are forms of investments. Other classes of insurance business are contracts of indemnity’. 
Secondly, the contract in the general insurance is generally annual, while in the case of life busi- 
ness the risk continues until death. Unlike general insurance contracts, the life contract, is made- 
once and for all. The general insurance contracts, are in law, fresh contracts entered into at the- 
time of each renewal . Thirdly, life business is controlled by principles essentially variant from' 
those which control the general insurance business. Fourthly, the life premia do not represent 
thelife profits nor can the total amount of claims arisingin oneyear be set-off as a deduction. Fifthly, 
the law under which life business is carried on is quite different from the laws governing general » 
business ; and lastly, assessable profits of life business shall be computed separately from those of 
the general business, the consequence of which would be that the carry forward of Joss of life busi- 
ness cannot be had against the profit of general business”. 


Tax payable by an assessee under the head “ Profits and gains of business, pro- 
fession or vocation ” is normally computed under section 10 (1) of the Income-tax 
Act, 1922 , after making allowances mentioned in sub-section (2) of section 10. But 
sub-section (7) of section 10 provides that notwithstanding anything to the contrary 
contained in sections 8, 9, 10, 12 or 18 of the Act, the profits and gains of any businesss 
of insurance and the tax payable thereon shall be computed in accordance with ther 
rules contained in the Schedule to the Act. The Schedule is headed “ Rules for the - 
computation of the profits and gains of insurance business”. Byrule litis provided 
that in the case of any person who carries on, or at any time in the preceding year 
carried on, life insurance business, the profits and gains of such person from that 
business shall be computed separately from his income, profits or gains from any 
other business. By rule 2, it is provided; 


“The profits and gains of life insurance shall be taken to be either 
(«) the gross external incomings of the preceding year from that business less the manage- 
ment expenses of that year, or 

(b) the annual average of the surplus arrived at by adjusting <J» e S o« P nv of tMtt'in reject 
by the actuarial valuation made in accordance with the Insurance Act, 1938 £7 ° f I" 
of the last inter-valuation period ending before the year for which the assessment s . > 

so as to exclude from it any surplus or deficitmcluded therein which was made m any earlier^ nt 
valuation period and any expenditure other than expenditure which m y * P 
section 10 of this Act be allowed for in computing the profits and gams of a busine. , 


whichever is the greater : 
Provided 


Provided * * 

Rules 3 and 4 lay down the methods of f t ^je computation of profits-- 

»f rule 2. Rule 5 is a definition clause,. Rule 6 deals with the compmu on y . 
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d gains ■ of any business 1 of insurance other than the life-insurance, 
id provides that the profits and gains of any business of insurance other than life 
surance shall be taken to be the balance of the profits disclosed by the annual ac- 
uhts, copies of which are required under the Insurance Act. 1938, to be furnished 
the Controller of Insurance after adjusting such balance so as to exclude from it 
y expenditure other than expenditure which may under the provisions of section 10 
the Act be allowed for in computing the profits and gains of a business. Rule 7 
als with the computation of profits and gains of companies carrying on dividing 
cietics or assessment business. Rule 8 deals with the computation of profits of 
n-resident insurance companies having branches in the taxable territory. Rule 9. 
ovides that the profits of any business carried on by a mutual insurance association 
by a co-operative society shall be computed in accordance with the Rules. 

Computation of the assessable income of an asscssee carrying on business of 
e insurance or general insurance has therefore to be made in accordance with the 
ales and not by determining the profits under sub-section (1) of section 10 after 
iking allowances under sub-section (2). Where an assessee sustains a loss of 
ofits or gains in any year under any of the heads mentioned in section 6, he is 
titled to have the amount of the loss set-off against his income, profits or Gains 
der any other head in that year (section 24 (1)). Therefore in determining’ the 
cable profits, the net balance under the same head mentioned in section 6 has to . 
taken into account, and if there be loss under a head of income (subject to the 
ecial exception relating to admissibility of loss from speculative business), that loss 
s to be set-off against the income, profits or gains under any other head. Sub-sec- 
n (1) does not however deal with carry forward to the following year of loss 
Bfered by the assessee as a result of computing the total income from all the heads, 
at is dealt with under sub-section (2). Section 24 (2) as it stood at the material 
le provided : 

“ Where any assessee sustains a loss of profits or gains in any year, being a previous year not 
lier than the previous year for the assessment for the year ending on the 31st day of March, 1940 
any business, profession or vocation and the loss cannot be wholly sct-ofT under sub-section 
, so much of the loss as is not so set-off or the whole loss where the assessee had no other head of 
ome shall be carried forward to the following year and set-ofT against the profils and gains, if any, ■ 
the assessee from the same business, profession or vocation for lhat year; * * *” 

The words italicised were substituted by the Income-tax Amendment 
;t (XXV of 1953), for the words “ under the head * profits and gains of 
siness, profession or vocation”’ and “the portion not so set-off” respectively. 

; the relevant time loss which could not be set-off in the year of account may 
carried forward to the following year, but it could be set-off against the profits 
d gains of the assessee from “ the same business, profession or vocation.” If the 
is carried forward from the previous year and sought to be set-off was not from the 
ne business, profession or vocation, it could not be set-off under section 24 (2). 
there was no income orprofits from the same business in the subsequent year, the 
is could not be set-off, but had to be carried forward in the next year following, 
bject to the restriction placed in that sub-section. 

The question whether the business oflife insurance and the business of general 
urance could be regarded as the same business assumes importance in this case, 
ce the right to carry forward the loss suffered in the life insurance business and to 
: it off.against the profit of the company in the general insurance business of the 
^sequent year is clearly in issue. If the life insurance business and the general 
urancc business were not the “same business” within the meaning ofsection 24 (2) 
doss in the life "insurance businesswhich could not be set-off against income from 
ier businesses of the company and sources of income, could not be carried for- 
rd and set-off in the year following against the income from the general insurance 
siness. 

Counsel for the Commissioner contended that life insurance business and general 
iurance business Were separate businesses and he relied in support of thatcontcn- 
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ADMINISTRATION OF EVACUEE PRO- 
PERTY ACT 5 (XXXI OF 1950) (as amended 
by Act I of i960), Ss. 27 and 58 (3) — Declara- 
tion by Deputy Custodian, Lucknow, as evacuee 
property under Ordinance XII of 1949 — Acquisi- 
tion of that property by Central Government 
under Act XLIV of 1954 — Sale by auction and 
purchase by R. C. K. in 1957 — Revision petition 
in 1961 by U. P. State to Custodian-General 
against the order declaring the property as 
evacuee property in 1949 — Maintainability — 
Exercise of revisional powers in his discretion 
— -Jurisdiction of Supreme Court to interfere 
in appeal — Additional evidence of copies of 
evidence — Inconsistent with judicial procedure 
and Rules of natural jusdee — Displaced Persons 
(Compensation and Rehabilitation) Act (XLIV 
of 1954), S. 12 . . 337 

S. 46 — Scope — Property which belonged 

to an evacuee declared as evacuee property — 
Person claiming the same as belonging to him 
not availing of the remedies under the Act — 
Suit by him for declaration of his title — If barred 
by S. 46 . . 782 

ADMINISTRATIVE SERVICE (RECRUIT- 
MENT) RULES,' 1954, R. 5 (3) — Distinction 
in the scope of the rule applicable to married 
women . . 477 

ANDHRA PRADESH PANCHAYAT SAMI- 
THIS AND ZILLA PARISHADS ACT (XXXV 
OF 1959), Ss: 62 and 72 — Powers 'at Govern- 
ment under — Orders under not legally passed — 
Powers of High Court to issue writ quahirig the 
latter illegal order . . 270 

ARBITRATION ACT (X OF 1940)— Award 
stating that the existing documents relating to 
debts obtained on lands would remain as before 
and remain as securities till repayment — If 
requires registration under — Registration Act 
(XVI of 1908), S. 17 ' - 285 

ASSAM LOCAL SELF-GOVERNMENT ACT 
(XXV OF 1953), s. 62 — Levy of Annual tax 
by Local Boards for use of any lands for the 
purpose of holding markets — Constitutionality — 
Constitudon of India (1930), Art. 14 — If vio- 

lated . . , 53 

ASSAM NON-AGRICULTURAL URBAN 
AREAS TENANCY ACT (XII OF 1955), S. 5 
(1) (a) — If applies to pending execution pro- 
ceedings .. 531 

S. 5 (1) (a ) — Lessee of land building per- 
manent structures “ for residendal or business 
purposes ’’ — If structures should be for his ora 
use to entitle him to acquire rights of permanent 
tenant " .. 747 

BIHAR LAND REFORMS ACT (XXX OF 

1950), S. 14 — Claim by mortgagee — Limitation 
— Considerations ~ . . 208 


BIHAR AND ORISSA EXCISE ACT (II OF 
1915), S. 27- — Notification under, dated 31st 
March, 1961 — Levy of duty (countervailing) 
on foreign liquor imported from other States — ■ 
No manufacture of foreign liquor in the State 
— Validity — Constitution of India (1950), Arti- 
cles 301, 304, 305, 366 (10) and 372 . . 367 

BOMBAY HINDU PLACES OF PUBLIC 
WORSHIPS (ENFRY AUTHORISATION) 
ACT (XXXI OF 1956) Ss. 2 and 3 — Swaminara- 
yana Sampradaya Salsangis — If distinct and 
separate from Hindus — Their religion if uncon- 
nected with Hindus religion — Swaminarayanan 
Temple of Srec Narayana Dev at Ahmcda- 
bad and its subordinate temples — If Hindu 
Religious Institutions — Constitution of India 
( , S5°)> Arts. 25 anda6' .. 502 

BOMBAY ' LAND REQUISITION ACT 
(XXXIII OF 1948), Ss. 4 (3) and 6— Bombay 
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of 1947), Ss. 13 (1) (g) and 17 — Person evicted 
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BOMBAY PREVENTION OF GAMBLING 
ACT (IV OF 1887), S. 7—“ Instruments or 
! Gaming ” — Proof — If requires expert evidence 
1 — Evidence of Police Officer who made the 
search that articles seized were “ instruments of 
gaming — If requires corroboration by Expert’s 
evidence in every case . . * 7-3 

BOMBAY PROHIBITION ACT (XXV OF 
1949), as amended by Bombay Act (XII of 1959), 
Ss. 24-A (2), 66 (1) ( b ) 66 (2) and 85 (1) (1) — 
Consuming liquor contained in a medicinal 
preparation — When not punishable under S. 66 
(1) ( b ) — Burden of proof . . 324 

Ss. 6-A(as amended by Act XXII of 19G0), 

Ss. 24-A and 59- A — Medicinal preparations 
( Mahadrakshasatfa and Dashmoolarhhta alcohol con- 
tent above 50 per cent, by volume) — Manufacture 
by distillation process by a licensed person and 
issue from a bonded warehouse — Possession (on 
14th September, i960), if offends the statute 
— -Exemption under S. 24-A (2) — Applicability 
— Subsequent declaration (on 4th October, i960) 
under S. G-A if effective .. 1 33 

BOMBAY SALES TAX ACT (V OF 1946), 
as amended by Bombay Ordinance (II of 1952), 

S. 20 — Scope and applicability — “ Assessment 
made under this Act ” — If includes erroneous 
orders of assessments — Assessment based on 
erroneous Ending as to the nature or character 
of the transaction — If protected by S. 20 — Suit 
for refund of tax alleged to have been illegally 
levied and collected on outside sales due to 
mistake of fact and law — If barred by S. 20 — 
Suit challenging the validity of S. co itself— 

If barred .. 39 1 
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BOMBAY SALES TAX ACT ( 1946 )— (Contd.). j C. P. CODE (1908)— (Contd.). 


Ss, 13 and 20 (Bombay Sales Tax Ac 1 

(XXIV of 1952), Ss. 19 and 29)— Advance tax 
paid by a registered dealer — Provision void 
under Art, 286 (1) (a) of tbc Constitution (1950) 
— Discovered as void in 195a — Suit for refund 
of tax paid — Mistake of law — If barred — Limita- 
tion Act (IX of 1908), Art. 96 . . 359 

BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT (LVII OF 1948), Ss. 
14 (1) and 29 (2) — Default in payment of rent 
— Notice of termination of tenancy — Applica- 
tion for an order for possession— Starting point 
of limitation of two years .. 346 

CENTRAL SALES TAX ACT (LXXIV OF 
1956), S. 5 (2) — Sales in course of import — 
Not liable to tax — Test . . 703 

S. g — Scope ; .. 591 

CIVIL PROCEDURE CODE (V OF igo8), 
S. 11 — Operation of bar of res judicata under 
— Conditions to be fulfilled — Two suits having 
common issues between same parties consolida- 
ted and decided by trial Court on merits — Two 
appeals, one from each suit, filed — One of the 
appeals dismissed on a preliminary ground — If 
amounts to appeal being heard and finally 
decided — Other appeal if gets barred by res 
judicata ; .. 768 

— S. 11 — Res judicata — Deed of partition 

between adoptive father and adopted son — 
Allotment of properties to adopted son and 
retention of some lands by adoptive father and 
mother for life — Vested interest to adopted son — 
Death of adoptive father — Suit against adoptive 
mother by adopted son claiming possession of 
entire properties — Defence, of right to possession 
of entire properties by mother — Decision that half 
the properties to go to adopted son and half to be 
retained by mother for life — Stray sentence in 
the judgment that half-share of mother on her 
death would go to her representatives — If -would 
constitute res judicata — Suit for possession by pur- 
chaser of the vested interest of the adopted son 
for the .half-share held by the adoptive mother 
—Decision on a point not necessary for the 
purpose of the prior suit — Not to constitute res 
judicata . . 259 

• S. 60 (1) (g) — Political pension — If in' 

eludes privy purse given to cx-Ruler . . 285 

S. 86' (1) — Applicability — Suit against 

foreign State with republican form of Govern- 
ment — Consent of Central Government — 
Essential — -International Law — Foreign State — 
— Immunity from being sued in Municipal 
Courts . . 25 

Ss. 86 (1) and 87-B— Consent of Central 

Government — -If necessary' for proceedings 
against ex-Rulcr under S. 14 or the Arbitration 
Act (X of 1940) . . 285 

S. 96, O. 6,' R, 7 — Departure from 

specific case set' up in plaint— Permissibility — 
New plea of fact not set up in plaint— If can be 
raised for first time in appeal , . 789 

S. 99 and O. 20, R. 12 — Suit by plaintifT 

— Decree in favour of one of the defendants and 
against the other defendants — Interference by 
appellate Court on ground that a decree cannot 
be passed in favour of a defendant who has not 
asked for transposition as plaintiff - — -Bar of scc- 
tion 99 — -Applicability — -Award of mesne profits to 


a person who has not asked for the same — 
Legality • • 3 t0 ; 

S. 1 15 — Scope .. 576 

S. 15 1 and O. 29, Rr. 1 to 3— Company 

— Suit against — Written statement signed by 
A, a director — Order by Court directing director 
J. K. to appear in Court to answer material 
questions— J. K. pleading illness and evading 
appearance — Number of adjournments granted 
— Company expressing its inability to compel 
J. K. — Defence struck off under inherent powers 
— Propriety . •• ■ 73 1 

O. 22, R. 9 — Suit by reversioner in a 

representative capacity for declaration that 
alienation made by a Hindu widow is void 
beyond her lifetime — Widow added as defendant 
along with the alienees — -Death of widow pending 
suit or pending appeal in suit — Legal represen- 
tatives of widow necessary parties . . 587 

O. 34, Rr. 7 and 8 — Preliminary decree 

for redemption — -Appeal and application for 
stay — Conditional on undertaking to ,pay 6 
per cent, increase in interest during the period 
of stay — Deposit of amount due under the pre- 
liminary decree — Additional interest due under 
the stay order not deposited — Deposit proper 

.. 752 

O. 37, Rr. 2 and 3 (as amended in 

Bombay) and 0 , 49, R. 3.(5) — Suits falling with- 
in the ambit of 0 . 37 — Leave to defend under 
O. 37, R. 3 with or without conditions — Grant 
of — Relevant considerations — Suit on promissory 
note filed in the Original Side of a Chartered • 
High Court- — Grant of conditional leave to 
defend by High Court — No. reasons given for 
imposition of condition — -Validity of order ^ ^ 

O. 41, R. 33 — Power of appellate Court 

under — When may be properly invoked • 

426 

COMPANY LAW BOARD (PROCEDURE) 
RULES, (1964), R. 3 623 . 

COMPANIES ACT (VII OF 1913), S. 38 and 
Regulations in Table * A ’ First Schedule — Recti- 
fication of share register — Transmission by opera- 
tion of law — ‘ Transfer’ and ‘ Transmission ’, 
distinction — Discretion of directors to refuse 
recognition of transfer- — Powers of Court to 
control - . . ,393 

COMPANIES ACT (I OF 1956), Ss. 10-E, 237, 
637 and C42— Investigation — Powers delegated 
by Central Government to Company Law Board 
— Order if can be made by the Chairman — Basis, 
extraneous material — Validity — Jurisdiction of 
Court — Provisions empowering, if offend Arts. 

14 and 19 (1) (g) of the Constitution .. 623 
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— Civil Procedure Code (V of 1908), O. 40. 
R. 1— Petition for winding up of n company 
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COMPANIES ACTw (1956) — '{Qmtd.y. . 

maintainable — Income-tax Act (XI of 1922), 
S..46 .. 126 

CONDUCT OF ELECTION RULES (1961), 
R. 94-A — Scope — Affidavit in support of election 
petition sworn before District Court — Clerk of 
Court appointed under S. 139 (c), Code of Civil 
Procedure (V of 1908) — If sufficient compliance 
with R. 94-A . . 34 

CONSTITUTION OF INDIA (1950), Art. 5 
— Iranian National registered under Foreigner 
Rules, 1939, residing in India for over 5 years 
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permits renewed from time to time under 
Foreigners Order, 1946 — If can claim to be 
citizen of India under Art. 5 of the basis that he 
had his domicile in the territory of India . . 334 

Arts. 5 and 173 — Domicile of origin 

and domicile of choice — Difference between — 
Domicile of choice — Acquisition of — Requisites 
— Proof — Relevant facts . . 579 
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Jurisdiction conferred by Arts. 133 and 136 — 
Cannot be restricted by S. 1 16-B .. 241 
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— Art. 31 1 — Scope — Reversion of a Govern- 

ment servant from a higher officiating post to his 
substantive post while his junior was retained 
in the higher officiating post — If amounts to 
“reduction in rank” as to attract Art. 311.. 535 

Art. 341 (1) — Constitution (Scheduled 

Castes) Order, 1950, issued by' President under 
Art. 341 (1) — Public notification regarding 
scheduled castes — Plea that Debar caste is 
a sub-caste of Chamber case — If can be enter- 
tained . . * 77 

Art. 339 ( 1 ) — Order, dated 3rd November, 

1962 as amended on 11 tit November, 1962 
issued by the President of India under — Legal 
effect . . 661 

Art. 359 (1) — Order dated 3rd November, 

1962 made by President of India — Effect — 
Persons detained under the Defence of India 
Act , 19C2 and the Rules made thereunder — 

If, liotv far and on what grounds can challenge 
before Courts, the order of detention . . 549 

CONTEMPT OF COURT— Trial of a member 
of All India Services before the Special Judge 
— Pending petition in Supreme Court for trans- 
fer — Departmental proceeding for contraven- 
tion of (Conduct) Rules prohibiting disclosure 
of official documents and information — Charge 
of disclosure to liis advocates of the member m 
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CONTEMPT OF COURT—(Con/d.). 

regard to writ proceeding in High Court — Likely 
to amount to obstruction of administration of 
justice and putting person under duress — Con- 
tempt — Action of State deprecated . . 139 

CONTRACT ACT (IX OF 1872), S. 73- 
Illustration (/;) — Contract by X for sale of iron 
scraps to Y — Y entering into similar contract 
with third party for export — Breach by' X of 
original contract — Y unable to supply third 
party who purchased from open market and 
recovered the difference in price' from Y — Y 
when entitled to recover the amount as damages 
from X ... 196 

S. 126 — Execution of a joint-promissory 

note along with two other documents on the 
same day as security for an overdraft account — 
Status of one of the signatories to the promissory 
note if that of co-surety or co-obligant — Deter- 
mination of — All the documents being parts of 
same transaction should be read together — 
Applicability of S. 92 of Evidence Act (I of 
187a) . . 3x7 

As amended by Indian Contract (Amend- 
ment) Act (1930), Ss. 172, 178 and 180 — Pledge 
of goods covered by documents of title such as a 
railway- receipt — If could be validly made by 
owner by transfer of the documents of title 
representing the goods— Endorsement of railway 
receipt as security for advances made to the 
owner of goods — If operates as a pledge of the 
goods covered by the railway receipt — Right of 
such endorsee to sue the railway for non-delivery 
of goods — Measure of damages . . 6 

CONTRACT OF INSURANCE— Essentials— 
Condition in policy giving power for cancellation 
at will — Mutual — Binding on parties — Power of 
cancellation to be exercised before commence- 
ment of risk .. 101 

CRIMINAL PROCEDURE CODE (V OF 
1898), Ss. 437— Power to order commitment 
under — When attracted— Express order of 
discharge by a Magistrate in respect of an offence 
exclusively triable by Court of Sessions, if neces- 
sary — Exercise of power under the section is 
discretionary — Should be exercised judicially 

• • 438 

S. 52C (1) (ii) — Scope — -High Court if 

competent to transfer case pending before a 
. Magistrate for trial to a Court of Sessions Judge 
. .- 42 

S. 527 and Criminal Law Amendment 

Act (XLVI of 1952), Ss. 6, 7 and 8 — Case 
pending before the Special Judge under the Act 
of J952 — Petition in Supreme Court for transfer 
, to Court of equal juridictipn under High Court 
of another State — Jurisdiction — No inconsistency 
between Ss. 527 of Code and S. 7 (a) of Act or 
1952 — Transfer of case — Ground of reasonable 
apprehension of denial of justice, essentia! — 
General feeling of hostility of persons, in suffi- 
cient — Likely interference with course of justice 
to be made out — -Practice — Question of inherent 
jurisdiction — To be tried first before dealing on 
merits . . 139 

CUSTOM — Punjab — Jats in Amritsar District — • 
Customary adoption — Adopted son when entitled 
to collateral succession . . of- 


CUSTOMS ACT- (LII OF 1962), Ss: 2 (34) 
and 1 10 (3) — Collector of Customs — If a ‘ proper 
officer’ within S. ijo (3) — Documents seized 
without authority by a Customs officer at Nagpur 
sent to Delhi for translation — Order of seizure of 
the same documents under S. 11 o (3) hy Collector 
of Customs, Nagpur while they were at Delhi' 
beyond his territorial jurisdiction — Validity. 665 

-S. 105 — Scope— ‘ Secreted meaning, of 

— Power of seizure under — Nature of — When 
can be exercised . . 665 - 

DEED — Several deeds, forming part of one 
transaction executed on the same day — Construc- 
tion • 317 

DEFENCE OF INDIA RULES (1962), R. 30- 
State Government delegating its powers under — - 
If incompetent thereafter to act under R. 36 
— Single detention order by two Ministers — - 
Validity — Fresh detention order during pendency 
of habeas corpus proceedings against an earlier 
order — If vitiated by malice — Satisfaction as to 
necessity for detention — -Justiciablity . . 716 

— R. 30 (t) (b) — Need for detention of a 

citizen under — Political association of the citizen 
and his membership of particular political group 
— If a relevant consideration . . 661 

— R. 30 (1) ( b ) — Scope — Order of deten- 
tion by District Magistrate — Delegation of power, 
to District Magistrate under S. 40 (2) or the 
Defence of India Act, without imposition of any 
conditions — Validity — District Magistrate if can 
order detention to prevent possible harm out- 
side the limits of his territorial jurisdiction — 
Order of detention of District Magistrate quoting 
a wrong notification as giving him' power to 
detain — Effect — Order of detention under R. 30 
(1) ( b ) to prevent acts prejudicial to “public 
safety ” and for “ maintenance of law and 
order” — Legality — “ Law and order” if same as 
“ public order.” . . 549 

• — R. 30 (4)— Detention ; undcr — Detention 

order made casually without subjective satisfac- 
tion of Authority — Liability to be set aside 

. .' 725 

DEFENCE OF - INDIA (AMENDMENT) 
RULES (1963), R. 126-L (2) read with R. 15G 
— Scope — If gives power to seize documents 

' ' -.665 

ELECTION COMMISSION— Powers— Desira- 
bility of legislation vesting powers pointed out 

.. ' 166 

ELECTRICITY ACT’ (IX OF 1910) (as 
amended by Act XXXII of 1959), S. 6 — Scopc- 1 - 
Elcctricily Board for the state exercising option 
to purchase the undertaking but notice to licensee 
not being in accordance with law— Effect — 
State Government if vested with the option under 
S. 6 (2) of die amended Act . . 204 

ESSENTIAL COMMODITIES ACT (X OF 
* 955 )» S- 7 — Contravention of order under S. 3 
— Mens rca — If essential for offence — Madhya 
Pradesh Foodgrains Dealers Licensing Order 
( ! 05^)’ S- 3 — Person storing grains in excess of. 
permitted quantity in bona fide belief that his 
application for licence will be duly granted— 
If guilty of any offence . . 42 1 

EVIDENCE ACT (I OF 1872), Ss. 24 to 30 — 
Confession — Confessional soliloquy — If direct 
piece of evidence— Weight to be attached io such 
evidence 172 
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EVIDENCE ACT ( 1872 )— {Cottld.). 

S. 115 — Estoppel by 'representation — No 

estoppel against person who knows the true state 
of facts . . g 10 

Ss. 157 and 32 (7)— Scope and appli- 
cability . . 95 

FACTORIES ACT (LXIII OF 1948), Ss.- 55 
and 64 (2) ( d ) — S. 64 (2) ( d ) if over-rides S. 55 

•*445 

FAMILY SETTLEMENT— Requisites for vali- 
dity — Registration when essential — Registration 
Act (XVI of 1908), S. 17 — Applicability., ago 

FOREIGN EXCHANGE REGULATION 
ACT (VII OF 1947) as amended by Act 
(XXXIX OF 1957), Ss. 23 (1) (a) and 23-D 
— Contravention of S. 23 (1) committed before 
the amended Act (XXXIX of 1957), came into 
force — Adjudication proceedings under the 
amended provisions — Legality — Amended S. 23 
( l) (a) if contravenes Art. 20 ( 1) of the Constitu- 
tion of India (1950) .. 227 

GUARDIANS AND WARDS ACT (VIII OF 
i8go), Ss. 25, 47 and 48 — Petition under S. 25 
— Order thereon appealable under S. 47 — Appel- 
late order, finality of — Rajasthan Ordinance 
(XV of 1949), Cl. 18 , . . 265 

GWALIOR WAR PROFITS TAX ORDI- 
NANCE, SAMVAT 2001, as amended by 
Ordinance, Samvat 2002, Samvat 2004, R. 3 of 
Schedule I, Explanation — War Profits-tax — 
Assessce, managing agents of company — Receipt 
of dividend income on the shares of the com- 
pany — Business of the company, subject to 
asscssability under the Tax Ordinance — Divi- 
dend — Exclusion from taxable income of the 
assessee under the Explanation enacted subse- 
quent to the Ordinance — Retrospective appli- 
cation . . 397 

HINDU LAW — Brahmin woman whose hus- 
band was alive becoming concubine of sudra 
and having children by him — Avaruddha Slree 
entitled to maintenance out of paramours estate 
for herself and her children— Right to mainte- 
nance if destroyed by Hindu Adoptions and 
Maintenance Act (LXXVI)Iof 1956) coming 
into force during pendency of appeal against 
decree giving maintenance . . 179 

Joint family — Hindu brothers — Presump- 
tion of joint family — Severance — Onus of proof 
— Evidence Act (1 of 1872), S. 21 — Admissions 
— Admissibility in evidence — Failure to confront 
under S. 145 maker of such statement in witness- 
box — Effect . . 53 

Religious endowment — Deed dedicating 

properties to a religious institution or deity — 
Construction — Dedication if partial or absolute 
— Determination of— Relevant considerations 
— Reasonable provision for maintenance and 
lesidcncc of shebails and their descendants — If 
.neonsistent with absolute dedication . . 426 

HINDU SUCCESSION ACT (XXX OF 1936), 
Ss. 14, 15 and t6 — Alienation by Hindu female 
before Hindu Succession Act came into force 
— Suit for declaration that alienation is not 
binding on reversioners — Maintainability after 
the coming into force of the Hindu Succession 
Act . . 587 


IMPORTS AND EXPORTS CONTROL ACT 
(XVIII OF 1947) and Imports Control Order 
( ! 955 ) — Red-book of Rules and Procedure for 
Import trade control for period January— June, 
JDS/— Instructions 71 and 72— Scope— Approval 
of Chief Controller to division of quota between 
partners on dissolution — Relates back to date of 
dissolution — Recognition of quota certificates 
admissible to partners of dissolved firm after 
expiry of licensing period — If ground for refusing 
licence . . 612 

INCOME-TAX ACT (XI OF 1922), Ss. 3, 4, 6 
and 12 — Heads of income — Mutually exclusive — 
Income assessable under one head — Not to be 
assessed as falling under the residuary head "other 
sources” — Nature of income — Time of receipt 
or manner of treatment by assessee — Immaterial 
— Assessee, Advocate appointed a Judge — Adopt- 
ing cash basis of accounting and calendar year 
— Professional services rendered in practice as 
Advocate — Receipt of professional fees after dis- 
continuance of profession and after the close of 
the accounting year, of the year of discontinuance 
— Income from profession — Not to be assessed 
under the residuary head as income from “ other 
sources” — Receipt, not taxable . . 401 

Ss. 16 (2) and 18 (5) — Dividend income 

— Assessee, Hindu undivided family, owner of 
shares — Karla thereof registered holder of the 
shares — Income assessable as jhat of Hindu 
undivided family — Dividend income — Principle 
of grossing up — Nothing to do with accrual of 
income — Accrual to the real owner . . 20 

S. 23 (5) (o) — Firm and partner — Regis- 
tered firm — Assessment-Apportionment of in- 
come among partners — Income if assessable in 
the hands of the partner or as the real income of 
some other person — If income of another firm — 
Firm, liable to be assessed — Assessee, partner in a 
registered firm, carrying on his individual busi- 
ness — Sub-partnership in respect of individual 
business by assessce and his sons — Deed providing 
for the division of the share of profits and losses 
of the assessce in the registered firm — Sub- 
partnership — Creation of a superior-title — Diver- 
sion of income before it becomes the income of the 
assessce — Assessable as the income of the sub- 
p artnership — Income — Receipt — Application or 
diversion — Tests . . 735 

S. 34 (1) (6)— Information or change of 

opinion — Question oflaw — Reference to be made 

•• 544 

INDUSTRIAL DISPUTE— Conditions of ser- 
vice — Power of Industrial Tribunal to vary — 
Unmarried women employed in a particular 
department of employer — Rule requiring their 
resignation 'on marriage — To be abrogated as 
unjustified . . 477/ 

Dispute arising out of discharge of work- 
men — Reference to Industrial Tribunal — Absence 
of domestic enquiry before dismissal as required 
by Standing Orders — Effect — Employer if can 
justify discharge before the Tribunal — Jurisdic- 
tion of Tribunal . . 445 

Employer, a bank — Order of transfer of 

an employee — Act in the sole discretion of the 
Bank — No interference by Industrial Tribunal 
unless act done rr.c’.a fide — Finding of ncla fide 
— To be based on sufficient and proper evidence 

.. 488 
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INDUSTRIAL DISPUTE— (Conk/.). ' ■ 

Promotion of two employees overlooking 

the seniority of some others one of them the 
second , in order — Principles governing the 
decision of Tribunal — Award directing-the super- 
seded persons also to be promoted — Finding of 
mala flies want of consideration on merits and 
victimization on no evidence — Not proper. 473 

Reinstatement — Compensation in lieu of 

■ — Discharge of employee — Probation alleged by 
management — Work unsatisfactory during the 
period of probation — No enquiry as to unsatis- 
factory work — Employee alleging mala flies 
— Award of compensation by Labour Court — 
Interference in appeal .. 470 

INDUSTRIAL DISPUTES ACT (XIV OF 
1947) — Industrial dispute — Standing Orders — 
Lay-ofT — Provision for “ other causes beyond 
control” — Sudden slump in world market and 
consequent financial difficulties — Falls within the 
scope of Standing Order — Retrenchment — 
Effected prior to enactment of S. 25-F — Principle 
of payment of retrenchment compensation, 
equally applicable — Quantum of compensation — 
Within the discretion of the Tribunal — No 
interference by Courts unless vitiated by errors 
of law or legal principles in its determination 

461 

— S. 10 — Reference under requiring decision 

on the question “ whether the discharge of work- 
men concerned was justified” — Scope of refe- 
rence . . . 445 

INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) ACT (XX OF 1946), as amended by 
Act XXXVI of 1956 — Object of— More than one 
set of Standing Orders — If can be certified under 
(though fair and reasonable) . . 480 

INSURANCE — Proposals, letters of' acceptance, 
cover-notes and policies, nature and interpreta- 
tion of — Cover-notes if to accompany letters of 
acceptance — Reference therein to conditions in 
policies — If effective . . 101 

INTERPRETATION OF STATUTES— Rule 
as to inviolability of vested rights — Not absolute 

• • 784 

Tax Ordinance — Explanation added by 

first amendment — Second amendment — Insertion 
or a comma between words in the explanation 
and enacting comma would be deemed to be 
always therefrom the date of Tax Ordinance — 
Intention to render the explanation also retros- 
pective, clear . . 397 

IRON AND STEEL (CONTROL) ORDER 
(1956), clause 7 — Construction—' “Use” — If 
includes “ non-use ” — Conditions of permit — 
v Application for permit if can be looked into to 
find out . . 200 

JUDICIAL OFFICERS’ PROTECTION ACT 
(XVIII OF 1850), S. 1— Protection afforded to 
acts done in judicial capacity only — Charge of 
false imprisonment made against the officer — 
No formal complaint lodged — No report made 
by any police officer in writing — No plea by the 
officer that the act was done in his judicial capa- 
city — Admission that he had acted under the 
orders of the superior officer — Act was reckless, 
malicious, concurrent finding of Courts below — 
No protection under the Art . . 1 


LAND ACQUISITION ACT (I OF > 1894), 
Ss. 4, 5 and 6 — Number of declarations under 
S. 6— If can be issued successively in respect of 
different pieces of lands within the locality 
specified in a notification under section 4 of the 
Act . . .231 

Ss. 6 and 48 — Scope — Acquisition for a 

public purpose — Notification under S. .6 after 
complying with Ss. 4 and 5-A — Such notification 
found invalid — Government cancelling invalid 
notification and issuing fresh notification without 
again complying with Ss. 4 and 5-A — Validity 

... 528 

LETTERS PATENT (LAHORE) (as amended 
in 1928), Cls. io and Ti — Delhi Rent Control 
Act (LIX of 1958), Ss. 39 and 43 — Decision of 
single Judge of Punjab High Court in Second 
Appeal under S. 39 of Delhi Rent Control Act 
— Appeal from to Division Bench of same High 
Court under cl. to of Letters Patent— Compe- 
tency’ — S. 43 of the Rent Control Act — Effect 

69 

LIMITATION ACT (IX OF 1908), S. 2 (4) 
Arts. 142 and 144 — Art. 142. when attracted — 
.Suit governed by Art. 144 — Computation of 
period of limitation — Tacking of adverse posses- 
sion of independent trespassers — Permissibility 

.. 157 

MADRAS CULTIVATING TENANTS PRO- 
TECTION ACT (XXV OF 1955), S. 6-B — 
Rcvisional jurisdiction of High Court — Power to 
interfere with finding of collateral fact — Finding 
(that a person applying is not a cultivating tenant) 
and refusing application — If liable to interference 
in revision 57 6 

MADRAS ESTATES (ABOLITION AND 
CONVERSION INFO RYOTWARI) ACT 
(XXVI OF 1948), Ss. 2 (t 5 ), (iC) and 3— 
Madras Estates Land Act (I of 1908), S. 3 (2) (r) 
— Mothirarambcdu village in Madras State — 
If zamin estate or under-tenure estate — Notifi- 
cation under S. 3 of Act XXVI of 1348 taking 
over the said estate as zamin estate — Validity 

213 

MADRAS HINDU RELIGIOUS AND 
CHARITABLE ENDOWMENTS ACT (XIX 
OF 1951), S. 62 {3-fl) — Application by Com- 
missioners for modifying Scheme under which the 
Trustee was administering the Temple — No 
proof of any of the charges levelled against trustee 
— Appointment of an Executive Officer to be in 
charge of administration — Not warranted — 
Madras Act XXII of 1959 enacted after the 
suit — Plenary powers of Commissioner . . 81 

Ss. 62, 93, 103 (i) — Institution held to be 

not a Math under the Madras Act II of 1927 ‘ 
— Finality of die decision — Claim for contri- 
bution and audit fees on the basis that it was a 
Math — Not sustainable under Madras Act II ' 
of 1927 — Injunction to restrain levy of contribu- 
tion under Act XIX of 1951 — Question cannot 
be entertained in a suit not instituted under 
S. 62 of the Act of 1951— S. 103 (1) of Act or 
'95' — No continuance of levy was alleged under 
■the Act of 1927 — Estoppel — Institution is one 
outside the Act or 1927— Act of Head of institu- 
tion Not to affect the position of the Institution 

'75 

MAHARASHTRA CO-OPERATIVE SOCIE- 
TIES ACT (XXIV OF 1961), Ss. 23 (3) and J54 
Scope of S. 154 — Finality of order under S. 
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MAHARASHTRA CO-OP. ACT (1961)— 
(Could.). 

23 (3) whether subject to S. 154 — Power under 
S. 154' if can be exercised on application by a 
party ' . . 498 

MOTOR VEHICLES ACT (IV OF 1939), 
Ss. 58 and 63 and C. P. and Berar Motor 
Vehicles Rr. 1940, Rr. 61, 62 and 63 — Scope — 
Inter-regional permits, renewal of — Renewal 
of counter-signature for a different region — 
Authority competent^ to make — Word ‘ may’ 
in R. 63 (a) . . 354 

S. 63 and Central Provinces and Berar 

Motor Vehicles Rules (1940), R. 63 — Scope and 
effect — Inter-regional permit — Renewal of per- 
mit but refusal of counter-signature — Effect — 
If Regional Transport Authority having juris- 
diction over rest of route to give counter-signature 

37 

MYSORE UNIVERSITY ACT (XXIII OF 
>956), Ss. 22, 23 and 43 — Powers of Academic 
Council under — If includes power to make a 
regulation that no candidate who fails four 
times shall be permitted to continue the Bachelor 
of Veterinary Science Course .. 306 

MYSORE VILLAGE OFFICES ABOLITION 
ACT (XIV OF 1961) — Constitutional validity — 
Act if void as colourable legislation . . . 329 

NATIONAL INDUSTRIAL TRIBUNAL 
(BANK DISPUTES) AWARD OF JUNE, 
1962 (DESAI AWARD), Paragraph, 5.356 — 
Directions contained in as to fitment into Sastry 
award of workmen who entered service before 
1st January; 1959 — Proper interpretation. 522 

PATLALA AND EAST PUNJAB UNION 
GENERAL PROVISIONS (ADMINISTRA- 
TION) ORDINANCE (XVI OF 2005 (BK), 
Ss. 13 and 14 (2)' — Order of dismissal — When 
becomes effective — Person in the employment of 
Patiala and East Punjab States Union — Dis- 
missal in contravention of S. 14 (2) — Suit against 
State challenging the dismissal — Maintainability 

■ • 777 ] 

PAYMEN P OF WAGES ACT (IV OF 1936), 
Ss. 2 (vi) (d), 2 (6) — Scope — Wages — Gratuity 
payable to workmen made under an award by 
Industrial Tribunal — Application by workmen 
for recovery of gratuity — Application after em- 
ployer-newspaper ceasing publication — Amount 
recoverable under the Act as wages — ‘ Instru- 
ment’ in payable under an ‘ instrument) includes 
an award of industrial adjudication — Gratuity 
payable under an award — Not amounts to 
payable under any law or contract . . 457 

PENAL CODE (XLV OF i860), S. 84 and 
Evidence Act (I of 1872), S. 105 — Illustration (a) | 
— Scope — Defence of insanity — Onus .. 281 

S. 95 — Applicability — “ Harm” — If ex- 
cludes physical injury . . 720 

PRACTICE — Single judge considering earlier 
decision require rcon'ideration — Proper proce- 
dure . . 293 

PREVENTION OF CORRUPTION ACT (II 
OF 1947), S. 5 (q) read with S. 5 (t) (rf) — Offence 
under — Proof of payment of money — Presump- 
tion under S. 4 (1)— Onus on person against 
whom presumption is drawn and the prosecution 
— Comparative extent of .. 712 


PREVENTION OF FOOD ADULTERATION 
ACT (XXXVII OF ig 5 4), S. 2 (xii) — ’ “ Sale” 
— Includes sale to Food Inspector for analysis — 
Mens rea — Defence of S. 16 (1) (a) read with S. 
7 (e) — Prosecution for offences under — Certifi- 
cate of Public Analyst — If sufficient to his con- 
viction — Joint trial of wholesaler of Bombay and 
retail seller of Nasik — Legality — Criminal Pro- 
cedure Code (V of 1898), Ss. 537 (4) and 182 — 
Scope . . 87 

S. 23 — Rules framed under Appendix-B 

A-u.03 — Butter milk — Standard prescribed — 
If should contain same amounts of solids not fat 
as curds . . 676 

PROVINCIAL INSOLVENCY ACT (V OF 
1920), Ss. 6, 7 and 25 — Debtor’s property sold in 
execution of money decree — Sale set aside under 
O. at, R. 89, Civil Procedure! Code — Act of 
insolvency if wiped out — If sufficient cause for 

refusal to adjudicate under S. 25 . . 350 

PUNJAB RELIEF OF INDEBTEDNESS ACT 
(VII OF 1934), Ss. 5 and 6 — Retrospectivity 
sanctioned by S. 6 — Scope and extent of — 
Applicability of S. 5 to ‘ pending suits’ — ‘ Pend- 
ing suit’, ‘ meaning of — If includes ‘ pending 
appeal’ from the suit — Suit instituted in Delhi to 
enforce a mortgage — Preliminary decree passed 
— Punjab Relief of Indebtedness Act extended to 
Delhi during pendency of appeal from such 
preliminary decree — Application before Appel- 
late Court for relief under S. 5 — Maintainability 

RAILWAY ESTABLISHMENT CODE, 
VOLUME I, Rules 1609 to 1619 — Scope. 535 
RAJASTHAN MINOR MINERAL CONCES- 
SION RULES, R. 36 — Auction for grant of 
royalty collection contract— Government if 
bound to accept highest bid and confirm 
contract — Direction of Government to relax the 
Rules— R. 59 . . J94 

REGISTRATION ACT (XVI OF 1908), 

S. 17 — Award — When requirics registration 

285 

S. 17 (1) — Applicability — Karnr exe- 
cuted by a partner — His share in the 

* machine, etc., and business’ given up and ‘made 
over’ to the other partner — Recital, certain 
immovable property had been given to executant 
— Partnership Act (IX of 1932), S. 48 .. .490 
RELIGIOUS ENDOWMENT — Math— Ex- 
penses of suit by the rightful claimant to Gaddi — 
Binding on the Math and its properties — Mort- 
gage by the Mathadhipati to secure payment of 
such debts — Alienation of properties to salvage 
a part of the property sold under the sale in 
execution of the mortgage decree — Legal neces- 
sity — Test of . . 220 

REPRESENTATION OF THE PEOPLE ACT 
(XLIII OF 1951), S. 39 (4) and Conduct of 
Election Rules, R. 4 — Nomination paper filed 
for election to an Assembly seat — ‘ Star ’ symbol 
reserved for Swatantra Party entered in the 
first space — The other two spaces left blank — 
Candidate not of Swatantra Party — If defect 
of substantial character — Rejection of nomina- 
tion not proper -. 714 

S. 192 (2) — Construction and scope — 

Question of disqualification — How can be 
raised • • >66 

(as amended by Act LVTil of t95& f - 

S. 7 (d ) — Scope — Effect of amendment made in 
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BOMBAY PUBLIC TRUSTS ACT (1950). 
S. iq— -Madhya Pradesh Public Trust Act, 
(XXX of 1951), Ss. 5, 6, 7 and 8 — The Bombay 
Public Trust (Unification Amendment) Act, 
> 959 — Definition of Public Trust under S. 2 
(4) of the M. P. Act — Bombay Societies Registra- 
tion Act (VI of i960), S. 86 . . 9 

CONTRACT ACT (IX OF 1872), S. 55— 
— Time as the essence of the contract . . 10 

Ss. 140 and 141— Scope (S.C.) .. 11 

CRIMINAL P. C. (V OF 1898), S. 561-A— 
High Court if can cancel bail granted under 
S. 426 ' -.3 

CRIMINAL TRIAL — First complaint under 
Ss. 420, 109, 1 14 and 120-B , Penal Code — 
Second complaint under Ss. 204, 21 1 and 385, 
Indian Penal Code — Competency . . 8 

DEFENCE OF INDIA RULES (1963)— 
R. 30 — Habeas Corpus Petition — Mala fide de- 
tention— Articles 14, 21, 19, 22, 358, 359 (1) 
of the Constitution . . 2 

DISPLACED PERSONS (DEBT ADJUST- 
MENT) ACT (LXX OF 1951), S. 5— Definition 
of displaced debtor’ and ‘debt’ under S . 2 . . 15 

HINDU LAW — Father’s right to mortgage 
immovable property for antecident debt incurred 
without legal necessity — Sons right to restrain 
the execution of the decree or the sale of the 
property in execution proceedings without 
showing either that there is no debt for which 
the father is personally liable to be paid or that 
the debt has been incurred for an illegal and 
immoral purpose . . 5 

S. 3 of Act (XVIII of 1937), as amended 

by Act XI of 1938 — Hindu women’s estate — 
—Coparcenary property . . 4 

MADRAS HINDU RELIGIOUS AND CHARI- 
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tion primarily upon the method of computation of taxable income of the life insurance 
business and of the general insurance business. Both in respect of the life insurance 
business and general insurance business, there are, as already mentioned, special 
methods of computation of income. _ But because there are distinct methods of 
computation of taxable income of the insurance business, and the general provisions 
of the Income-tax Act relating to computation of profits and gains of a business 
in section 10 and the related sections are inapplicable, it does not follow that the 
two businesses cannot be the “ same business” within the meaning of section 24 (2). 
Whether two or more lines of business, may be regarded as the “ same business” 
or different businesses depends not upon the special methods prescribed by the 
Income-tax Act for computation of the taxable income, but upon the nature of the 
businesses, the nature of their organisation, management, source of the capital fund 
utilised, method of book-keeping and a host of other related circumstances which 
stamp them as the same or distinct. 

In the present case, there is little doubt that the two businesses constituted one 
composite business : the company was entitled to carry on the life insurance business 
and the general insurance business under its memorandum of association, and the 
businesses were attended to by the branch managers and the agents without any 
distinction, there was one common administrative organization and the expenses 
incurred in connection with the business both for administration and for heads of 
expenditure such as salary of the staff, postage, staff welfare fund and general charges, 
were common. 

We are unable to agree with Counsel for the Commissioner that the test whether 
one of the businesses can be closed without affectingthe conduct of the other business, 
is a decisive test in determining whether the two constitute the same business within 
the meaning of section 24 (2). If one business cannot conveniently be earned on 
after the closure of the other, there would be a strong indication that the two businesses 
constitute “ the same business”, but no decisive inference may be drawn from the 
fact that after the closure of one business another may conveniently be carried on. 

In the present case the Tribunal’s judgment proceeds not upon any special cir- 
cumstances governing the distinctive organization, management, accounts, methods 
of book-keeping or the peculiarities of the two businesses, but primarily upon the 
provisions of the Income-tax Act which provide different methods of computation 
of the taxable income of the life insurance business and of the general insurance 
business. We are unable to agree with the Tribunal, that because in respect of the 
life insurance business and general insurance business there are special methods of 
computation of income for the purpose of levying income-tax, they are not the “ same 
business” within the meaning of section 24 (2). A fairly adequate test for determin- 
ing whether the two constitute the same business is furnished by what Rowlatt, J., 
said in Scales v. George Thompson & Co., Ltd . 1 : 

“ Was there any inter-conncction, any interlacing, any inter-depcndcnce, any unity at all 
embracing those two businesses ?” 

That inter-conneclion, interlacing, inter-dependence and unity are furnished in 
this case by the existence of common management common business organisa- 
tion, common administration, common fund and a common place of business. 

In our view therefore the High Court was right in holding that the life insurance 
business and the general insurance business constitute the same business within 
the meaning of section 24 (2) of the Act. 

The appeals therefore fail and are dismissed with costs. One hearing fee. 

T.K.K. Appeals dismissed. 
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1. (1927) 13T.C.83,S9. 



